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It  will  be  observed  that  there  is  much  confusion  of  the  Judicial 
Districts,  as  now  numbered  and  called  —  there  being  two  Eighth 
Districts,  and  no  Tenth.  This  was  probably  owing  to  changes 
made  and  new  districts  formed  near  the  close  of  the  last  session  of 
the  Le^lature,  but  was  fully  corrected  in  the  Act  of  March  5th, 
1869,  re-districting  the  State.  Under  that  Act,  which  takes  effect 
on  the  first  Monday  of  January,  a.d.  1871,  there  will  be  nine 
Judicial  Districts. 
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RULES 


OF 


THE  SUPREME  COURT 


OF 


THE  STATE  OF  NEVADA. 


RULE  I. 

■ 

Applicants  for  license  to  practice  as  Attorneys  and  Counsellors 
will  be  examined  in  open  Court  on  the  first  day  of  the  term. 

RULE  n. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the  state- 
ment settled  (if  there  be  one)  twenty  days  before  the  commence- 
ment of  a  term,  the  transcript  of  the  record  shall  be  filed  on  or 
before  the  first  day  of  such  term. 

ft 

RULE  m. 

If  the  transcript  of  the  record  be  not  filed  within  the  time  pre- 
scribed, the  appeal  may  be  dismissed  on  motion  during  the  first 
week  of  the  term,  without  notice.  A  cause  so  dismissed  may  be 
restored  during  the  same  term,  upon  good  cause  shown,  on  notice 
to  the  opposite  party ;  and  unless  so  restored,  the  dismissal  shall 
be  final  and  a  bar  to  any  other  appeal  from  the  same  order  or  judg- 
ment. 
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RULE  IV. 

On  sach  motion,  there  shall  be  presented  the  certificate  of  the 
Clerk  below,  under  the  seal  of  the  Court,  certifying  the  amount  or 
character  of  the  judgment,  the  date  of  its  rendition,  the  fact  and 
date  of  the  filing  of  the  notice  of  appeal,  together  with  the  fact  and 
date  of  service  thereof  on  the  adverse  party,  and  the  character  of 
the  evidence  by  which  sdd  service  appears,  the  fact  and  date  of  the 
filing  the  undertaking  on  appeal,  and  that  the  same  is  in  due  form, 
the  fact  and  time  of  the  settlement  of  the  statement,  if  there  be  one ; 
and,  also,  that  the  appellant  has  received  a  duly  certified  transcript, 
or  that  he  has  not  requested  the  Clerk  to  certify  to  a  correct  tran- 
script of  the  record ;  or,  if  he  has  made  such  request,  that  he  has 
not  paid  the  fees  therefor,  if  the  same  have  been  demanded. 

RULE  V. 

All  transcripts  of  records  hereafter  sent  to  this  Court  shall  be  on 
paper  of  uniform  size,  according  to  a  sample  to  be  furnished  by  the 
Clerk  of  the  Court,  with  a  blank  margin  one  and  a  half  inches  wide 
at  the  top,  bottom,  and  side  of  each  page,  and  the  pleadings,  pro- 
ceedings, and  statements  shall  be  chronologically  arranged.  The 
pages  of  the  transcript  shall  be  numbered,  and  shall  be  written  only 
upon  one  side  of  the  leaves.  Each  transcript  shall  be  prefaced  with 
an  alphabetical  index  to  its  contents,  specifying  the  page  of  each 
separate  paper,  order,  or  proceeding,  and  of  the  testimony  of  each 
witness,  and  shall  have,  at  least,  one  blank  or  fly-sheet  cover. 

Marginal  notes  of  each  separate  paper,  order,  or  proceeding, 
and  of  the  testimony  of  each  witness,  shall  be  made  throughout 
the  transcript. 

The  transcript  shall  be  fastened  together  on  the  left  side  of  the 
pages,  by  ribbon  or  tape,  so  that  the  same  may  be  secured,  and 
every  part  conveniently  read. 

The  transcript  shall  be  written  in  a  fair  legible  hand,  and  each 
paper  or  order  shall  be  separately  inserted. 

RULE  VI. 

No  record  which  fails  to  conform  to  these  rules  shall  be  received 
or  filed  by  the  Clerk  of  the  Court. 
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RULE  vn. 

For  the  purpose  of  correcting  any  error  or  defect  in  the  tran- 
script from  the  Court  below,  either  party  may  suggest  .the  same,  in 
writing,  to  this  Court,  and  upon  good  cause  shown,  obtain  an  order 
that  the  proper  Clerk  certify  to  the  whole  or  in  part  of  the  record, 
as  may  be  required.  If  the  Attorney  of  the  adverse  party  be 
absent,  or  the  fact  of  the  alleged  error  pr  defect  be  disputed,  the 
suggestion  must  be  accompanied  by  an  affidavit  showing  the  exist- 
ence of  the  error  or  defect  alleged. 

RULE  vni. 

Exceptions  to  the  transcript,  statement,  the  undertaking  on  ap- 
peal, notice  of  appeal,  or  to  its  service,  or  proof  of  service,  or  any 
technical  objection  to  the  record  affecting  the  right  of  the  appellant 
to  be  heard  on  the  pobts  of  error  assigned,  must  be  taken  at  the 
first  term  after  the  transcript  is  filed,  and  must  be  noted  in  writing 
and  filed  at  least  one  day  before  the  argument,  or  they  will  not  be 
regarded.  Li  such  cases,  the  objection  must  be  presented  to  the 
Court  before  the  argument  on  its  merits. 

RULE  IX. 

Upon  the  death  or  other  disability  of  a  party  pending  an  appeal, 
his  representative  shall  be  substituted  in  the  suit  by  suggestion,  in 
writing,  to  the  Court  on  the  part  of  such  representative  or  any 
party  on  the  record.  Upon  the  entry  of  such  suggestion,  an  order 
of  substitution  shall  be  made,  and  the  cause  shall  proceed  as  in 
other  cases. 

RULE  X. 

The  calendar  of  each  term  shall  consist  only  of  those  causes  in 
which  the  transcript  shall  have  been  filed  on  or  before  the  first  day 
of  the  term,  unless  by  written  consent  of  the  parties :  promdedy 
that  all  cases  in  which  the  appeal  is  perfected,  and  the  statement 
settled,  as  provided  in- Rule  II,  and  the  transcript  is  not  filed  before 
the  first  day  of  the  term,  may  be  placed  on  the  calendar,  on  motion 
of  the  respondent,  upon  the  filing  of  the  transcript. 
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RULE  XI, 

Causes  from  the  same  judicial  district  shall  be  placed  together, 
and  all  the  causes  shall  be  set  on  the  calendar  in  the  order  of  the 
several  districts,  commencing  -with  the  first,  except  that  causes  in 
-which  the  people  of  the  State  are  a  party,  shall  be  placed  at  the 
head  of  the  calendar. 

RULE  xn. 

At  least  three  days  before  the  argument,  the  appellant  shall  fur- 
nish to  the  respondent  a  copy  of  his  points  and  citation  of  authori- 
ties ;  and  witlun  two  days  thereafter,  the  respondent  shall  furnish 
to  the  appellant  a  copy  of  his  points  and  citation  of  authorities,  and 
each  shall  file  with  the  Clerk  a  copy  of  his  own  for  each  of  the 
Justices  of  the  Court,  or  may,  one  day  before  the  argument,  file  the 
same  with  the  Clerk,  who  shall  make  such  copies,  and  may  tax  his 
fees  for  the  same  in  his  bill  of  costs. 

RULE  xm. 

No  more  than  two  counsel  on  a  side  will  be  heard  upon  the 
argument,  except  by  special  permission  of  the  Court;  but  each 
defendant  who  has  appeared  separately  in  the  Court  below,  may 
be  heard  through  his  own  counsel.  The  counsel  for  the  appellant 
shall  be  entitled  to  open  and  close  the  argument. 

RULE  XIV. 

All  opinions  delivered  by  the  Court,  after  having  been  finally 
corrected,  shall  be  recorded  by  the  Clerk. 

RULE  XV. 

All  motions  for  a  rehearing  shall  be  upon  petition  in  writmg, 
presented  within  ten  days  aft^er  the  final  judgment  is  rendered,  or 
order  made  by  the  Court,  and  publication  of  its  opinion  and  decis- 
ion, and  no  argument  will  be  heard  thereon.  No  remittitur  or 
mandate  to  the  Court  below  shall  be  issued  until  the  expiration  of 
the  ten  days  herein  provided,  and  decision  upon  the  petition,  unless 
upon  good  cause  shown,  and  upon  notice  to  the  other  party,  or  by 
written  consent  of  the  parties,  filed  with  the  Clerk. 
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RULE  XVI. 

Where  a  judgment  is  reversed  or  modified,  a  certified  copy  of 
the  opinion  in  the  case  shall  be  transmitted,  with  the  remittitor,  to 
the  Court  below. 

RULE  xvn. 

No  paper  shall  be  taken  from  the  court-i'oom  or  Clerk's  office, 
except  by  order  of  the  Court,  or  of  one  of  the  Justices.  No  order 
will  be  made  for  leave  to  withdraw  a  transcript  for  examination, 
except  upon  written  consent  to  be  filed  with  the  Clerk. 

RULE  xvm. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon  order 
of  the  Court,  upon  petition,  showing  a  proper  case  for  issuing  the 
same. 

RULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and  a  suffi- 
cient bond  or  undertaking  with  the  Clerk  of  the  Court  below,  and 
upon  giving  notice  thereof  to  the  opposite  party  or  his  Attorney, 
and  to  the  Sheriff,  it  shall  operate  as  a  supersedeas.  The  bond  or 
undertaking  shall  be  substantially  the  same  as  required  in  cases  on 
appeal. 

RULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days,  unless 
otherwise  specially  directed. 

RULE  XXI. 

The  rules  and  practice  of  this  Court  respecting  appeals  shall 
apply,  so  far  as  the  same  may  be  applicable,  to  proceedings  upon  a 
writ  of  error. 

RULE  xxn. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year  from 
the  date  of  the  judgment,  order,  or  decree,  which  is  sought  to  be 
reviewed,  except  under  special  circumstances. 
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RULE  xxm. 

Appeals  from  orders  granting  or  denying  a  change  of  venue,  or 
any  other  interlocutory  order  made  before  trial,  will  be  heard  at  any 
regular  or  adjourned  term,  upon  three  days'  notice  being  given  by 
either  appellant  or  respondent,  when  the  parties  live  within  twenty 
miles  of  Carson.  Where  the  party  served  resides  more  than  twenty 
miles  from  Carson,  an  additional  day's  notice  will  be  required  for 
each  forty  miles,  or  fraction  of  forty  miles,  from  Carson. 


REPORTS  OF  CASES 
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SUPREME    COURT 


OF    THS 


ST^TE   OF   NEVADA., 


JANUARY    TERM,    1869. 


THE  STATE  OF  NEVADA  ex  rbl.  AUGUSTUS  ASH,  v. 

WM,  K.  PARKINSON. 

Leoiblatite  Fund  Km  Constitutional.  The  Act  of  1869,  to  create  a  legislative 
fund  (Stats.  1869,  64)  is  not  unconsdtational. 

Presumption  or  Constitutionalitt  of  Statutes.  The  presumptions  are  always 
in  favor  of  the  rightful  exercise  of  the  law-making  power,  and  a  statute  will 
be  sustained  if  there  be  any  reasonable  doubt  of  its  unconstitutionality. 

Constitutional  Clause  as  to  General  and  Uniform  Laws.  The  Legislative 
Fund  Act  of  1869  (Stats.  1869,  64)  does  not  violate  the  constitutional  clause 
providing  for  general  and  uniform  laws  where  they  can  be  made  applicable, 
(Const,  Art  IV,  Sec.  21)  because  no  general  law  could  be  made  applicable  to 
its  subject  matter. 

Constitutional  Clause  as  to  Public  Debt  of  State.  The  Legislative  Fund 
Act  of  1869,  was  not  in  violation  of  the  constitutional  proTision  against  con- 
tracting a  public  debt  exceeding  three  hundred  thousand  dollars,  (Const,  Art. 
IX,  Sec.  3)  though  then  there  was  a  public  debt  to  that  amount,  for  the  reason 
that  the  Act  did  not  create  a  debt  within  the  meaning  of  the  Constitution. 

Admissions  of  Counsel  in  Argument.  Upon  a  grave  question  involving  the 
public  interest  the  mere  admission  of  counsel  will  not  relieve  the  Court  from 
its  consideraUon. 

Constitutional  Lanouaqe — ^Pretious  Construction  bt  other  States.  Where 
language  is  employed  in  the  Constitution  similar  to  the  language  in  the  Con- 
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sUtution  of  other  States,  which  had  previously  received  judicial  interpretation, 
the  legal  presumption  arises  that  the  language  is  used  with  referetice  to  such 
interpretation. 

Appbopriation  in  Auticipation  or  Rkceipt  of  Pubuo  Revxnux.  The  public 
revenues  may  be  appropriated  by  the  Legislature  in  anticipation  of  their 
receipt,  as  is  done  in  the  Legislative  Fund  Act  of  1860,  (Stats.  1860,  54)  and 
it  is  not  necessary  to  the  validity  of  suoh  an  appropriation  that  funds  to  meet 
it  should  be  in  the  treasury. 

ExpENDiTURX  Necessart  TO  Garrt  ON  Lboislative  ACTION.  As  the  Constitution 
provides  for  a  Legislature  and  recognizes  incidentally  the  necessary  officers 
and  ordinary  adjuncts  of  such  a  body,  it  also  impliedly  authorizes  such  expen> 
diturea  as  are  necessary  to  carry  it  on. 

Interest  on  Controllers*  Warrants.    If,  as  is  now  decided,  warrants  issued 
under  the  Legislative  Fund  Act  of  1869,  create  no  debt  against  the  State 
within  the  meaning  of  the  constitutional  restriction,  (Const,  Art.  IX,  Sec  8)  the 
addition  of  an  interiest  clause  to  such  warrants  cannot  make  them  unconstitu-  * 
tional. 

Interest,  What.  Interest  constitutes  no  part  of  the  original  demand ;  it  is  simply 
a  statutory  allowance  for  delay. 

Policy  and  Exprdienct  or  Statutes.  With  the  question  of  the  policy  or  expe- 
diency of  a  statute  the  judicial  department  has  nothing  to  do ;  in  that  regard 
the  Legislature  is  supreme. 

Abuse  or  Power  no  Argument  Against  its  Existence.  That  a  power  may  be 
abused  is  no  argument  against  either  its  existence  or  its  exercise. 

Interest  on  *'  Fixed  Compensation  "  or  Legislators.  The  L^islative  Fund  Act 
of  1860,  (Stats.  1869,  64)  in  so  far  as  it  provides  for  interest  on  warrants 
drawn  for  the  pay  of  Legislators,  is  not  repugnant  to  the  constitutional  pro- 
vision regarding  a  fixed  compensation  to  members  of  the  Legislature,  (Const, 
Art.  IX,  Sec.  88)  for  the  reason  that  the  interest,  if  any  accmies,  is  to  be  paid 
not  as  compensation  for  services  but  as  damages  for  delay. 

Constitutional  Clause  as  to  Board  or  Examiners — ^Pat  or  Legislators. 
The  Legislative  Fund  Act  of  1869  is  not  repugnant  to  the  constitutional  pro- 
vision as  to  the  Board  of  Examiners,  (Const,  Art.  Y,  Sec.  21)  nor  do  the  claims 
therein  provided  for  require  action  by  such  Boards. 

Functions  or  Board  or  Examiners.  The  institution  of  the  Board  of  Examiners 
was  not  intended  as  a  check  on  legislative  extravagance,  but  to  secure,  as  a 
pro-requisite  to  legislative  action,  an  examination  of  such  claims  as  require 
such  action  upon  them  as  claims — ^not  creative  action  but  adoptive  or  rejective 
action. 

Constitutional  "Claim  Against  the  State.**  A  "claim  against  the  State,*' 
within  the  meaning  of  the  Constitution,  (Art.  Y,  Sec.  21)  is  a  demand  by  some 
one  other  than  the  State  against  it  for  money  or  property ;  but  when  a  claim 
originates  with  the  State  or  in  its  behalf,  and  cotemporaneously  with  its  origin, 
means,  and  manner  of  payment  are  provided  as  in  case  of  a  bond,  it  does  not 
then  constitute  a  claim  proper  against  the  State  but  a  liquidated  and  legalized 
demand  against  the  treasury. 
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Lkoiblatits  Power  to  Afpropbiatb  Monet.  The  Le^slature  has  power  to 
appropriate  money  as  it  sees  fit  except  when  limited  bj  the  Constitution. 

Inoidbmtal  Expenses  of  Legislature  to  Accrue.  Incidental  expenses  of  the 
Legislature  to  accrue  cannot  be  held  to  constitute  **  claims  against  the  State/' 
nor  do  they  require  action  by  the  Board  of  Examiners  as  such. 

Constitutional  Interpretation — Cotemporanxous  Legislation.  In  constitutional 
interpretation  cotemporaneous  legislation  is  always  considered  of  force. 

Cotemporanboub  Legislation  as  to  Leoislatitb  Expenses.  The  constitutional 
provision  relating  to  the  Board  of  Examiners  (Const,  Art.  Y,  Sec.  21)  has  been 
treated  by  cotemporaneous  legislation  as  inapplicable  to  legislative  expenses. 

Incidental  Expenses  of  Legislature  Already  Accrued.  There  is  a  reasonable 
doubt  as  to  whether  the  incidental  expenses  of  the  Legislature  already  accrued, 
constitutionally  require  examination  by  the  Board  of  Examiners ;  and  on  the 
question  of  the  constitutionality  of  a  statute  providing  for  the  payment  of 
such  expenses  without  such  examinaticm,  it  cannot  on  the  ground  of  not  pro- 
viding for  such  examination  be  pronounced  unconstitutional. 

This  was  an  original  proceeding  in  the  Supreme  Court,  for  a 
writ  of  mandamus  upon  William  K.  Parkinson,  the  Controller  of 
State.    The  facts  are  stated  in  the  opinion. 

0.  J,  milyer,  8.  Bmifidd,  P.  W.  Welty,  and  O.  E.  Del/mg^ 
for  Petitioner. 

1.  If  there  is  any  ambiguity  in  the  constitutional  provisions,  the 
law  must  be  upheld.     (Sedgw.  on  Const.  Law,  482 ;  17  Cal.  551.) 

n.  The  principal  and  interest  are  both  payable  directly  out  of 
the  treasury  by  appropriation  made,  and  therefore  no  constitutional 
debt  is  incurred.  The  demand  is  not  excepted  from  the  debt 
clause  by  reason  of  the  money  being  supposed  to  be  in  the  treas- 
ury ;  but  by  reason  of  the  manifest  intention  of  the  Legislature 
that  it  shall  be  met  by  current  revenue.  (^State  v.  Medburyy  7  Ohio 
State  Reports,  626 ;  27  Cal.  175.) 

in.  Interest  is  not  payment  for  services,  but  compensation  for 
delay  of  payment.  The  warrants  by  the  Act  are  payable  on 
demand ;  and  if  there  is  money  in  the  treasury,  no  mterest  will  be 
paid. 

lY.  Cotemporaneous  legislative  construction  sust^ns  the  law. 
Three  successive  Legislatures  have. passed  laws — and  the  Governor 
approved  them — ^possessing  the  same  objectionable  features  as  the 
present  law.  (Sedgw.  on  Const.  Law,  487 ;  Stats.  1864-5, 129 ; 
Stats.  1866;  Stats.  1867.) 
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y.  The  Act  does  not  ^^pass  upon  or  purpose  to  pass  upon"  any 
kind  of  claim  or  demand.  The  drawing  of  the  warrant  could  not 
impede  the  action  of  the  Examining  Board,  even  if  the  examining 
clause  of  the  Act  was  inoperative  by  reason  of  its  unconstitutionality. 

YI.  The  incidental  expenses  of  the  Legislature  are  not  claims 
within  the  meaning  of  the  Constitution.  The  phrase  ^'  claims  against 
the  State  "  is  used  twice  in  the  same  section ;  it  is  reasonable  to  say, 
that  it  has  the  same  meaning  in  each  place.  In  the  latter  clause, 
it  certainly  means  that  class  of  claims  which  require  to  be  '^  passed 
upon  "  by  the  Legislature ;  it  must  be  held  to  mean  nothing  more 
than  this  in  the  first  clause. 

The  idea  of  the  Board  of  Examiners  being  constitutionally  a 
sort  of  Court  of  Claims  is  visionary.  No  such  power  was  ever 
given  in  such  vague  language.  The  power  given  is  simply  to 
examine,  not  to  adjudicate.  The  whole  machinery  of  its  action  is 
under  the  control  of  the  Legislature,  the  body  called  its  appellate 
tribunal.  Li  fact,  it  is  a  Committee,  not  a  Court,  because  its  action 
must  be  followed  by  legislative  action.  Wherever  therefore  there 
is  no  need  of  locative  action,  there  is  no  constitutional  opportunity 
of  action  by  the  Board. 

Vn.  The  most  that  can  be  siud  in  regard  to  the  constitutional 
provision  for  an  Examining  Conmiittee  is  that  it  prescribes  a  consti- 
tutional pre-requisite  to  the  validity  of  a  particular  class  of  laws. 
It  is  therefore  a  form,  like  many  others,  designed  to  guard  against 
the  improper  passage  of  a  particular  class  of  laws ;  and  this  form  is 
not  at  all  of  the  essence  of  the  law.  Nothing  in  the  law,  or  in  any 
constitutional  record,  certificate,  or  journal,  show  whether  this  form 
has  been  complied  with  or  not.  And  it  is  not  matter  in  pais  which 
can  be  inquired  into  by  other  evidence.  (3  Ohio,  482 ;  23  Wend. 
169 ;  4  HiU,  394.) 

i2.  M.  Clarke^  Attorney-General,  and  R,  S.  Mesick^  for  Re- 
spondent. 

I.  The  Act  of  1869  is  special  in  a  case  where  a  general  law 
can  be  made  applicable,  and  is  therefore  in  violation  of  the  Consti- 
tution, article  four,  section  twenty-one.  It  provides  interest-bear- 
ing warrants  for  a  part  only  of  the  general  indebtedness  of  the 
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State.  It  also  provides  a  particular  method  of  redemption  for  a 
part  onlj  of  the  general  indebtedness  of  the  State.  It  is  further 
special  in  exempting  a  part  of  the  general  indebtedness  of  the 
State  from  the  examining,  auditing,  and  disbursing  powers  of  the 
State.    A  general  law  could  be  made  applicable. 

II.  The  Act  violates  section  three,  article  nine,  of  the  Constitu- 
tion, limiting  the  indebtedness  of  the  State  to  three  hundred  thou- 
sand dollars,  for  the  reasons  that  the  indebtedness  of  the  State 
already  equals  the  constitutional  limits;  that  there  is  now  no 
money  in  the  general  fund;  and  that  the  warrants  authorized 
create  a  present  and  absolute,  and  not  a  future  and  contingent 
debt. 

m.  The  issuance  of  interest-bearing  warrants  upon  the  treas- 
ury, and  especially  the  issuance  of  interest-bearing  warrants  in  an- 
ticipation of  indebtedness,  convertible  into  money  by  negotiation, 
is  in  violation  of  the  manifest  spirit  of  the  Constitution,  and  the 
financial  theory  of  the  State.  (Const.,  Art.  lY,  Sees.  19,  28, 
and  88 ;  Art.  IX,  Sec.  8 ;  Art.  XVII,  Sec.  24 ;  Const.  De- 
bates, 757,  et  8eq.^ 

It  was  the  unquestionable  theory  of  the  framers  of  the  funda- 
mental law  to  require  the  affairs  of  the  State  to  be  conducted  on  a 
cash  basis,  and  limit  the  public  debt  to  three  hundred  thousand 
dollars ;  to  induce  and  compel  economy,  and  to  limit  taxation  and 
prevent  the  payment  of  interest. 

The  measure  in  suit,  in  principle  and  effect,  defeats  these  wise 
intentions,  destroys  every  safeguard,  and  breaks  down  every  bar- 
rier to  extravagance. 

IV.  K  one  class  of  warrants  may  be  made  intereslrbearing, 
all  may  be.  If  fifteen  per  cent,  interest  may  be  allowed,  one  hun- 
dred or  any  rate  may  be.  If  warrants  for  five  thousand  dollars 
may  be  drawn  in  anticipation,  both  of  revenue  and  indebtedness, 
and  put  upon  the  market  and  sold,  then  warrants  for  nine  hundred 
thousand  dollars,  or  any  sum,  may  be,  and  thus,  by  circumlocution, 
we  accomplish  the  very  thing,  and  induce  the  identical  evil  sought 
to  be  obviated  by  the  Constitution.  (Const.,  Art.  IX,  Sec.  8 ; 
Const.  Debates,  757,  et  seq. ;  Nougues  v.  DouglaSj  6  Cal.  65 ; 
People  V.  Johnson^  7  Cal.  499.) 
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y.  The  Act  is  unconstitutional  because  it  increases  the  pay  of 
members  and  attaches.  (Const.,  Art.  lY,  Sec.  83 ;  Stats.  1864-5, 
97,  Sees.  1-8.) 

YI.  The  Act  is  unconstitutional,  inasmuch  as  it  exempts  the 
contingent  funds  created,  and  all  money  therein,  from  the  action  of 
the  Board  of  Examiners,  Controller,  and  Treasurer.  (Const.,  Art, 
Y,  Sec.  21 ;  Const.  Debates,  161 ;  16  Cal.  26.)  By  the  Act  the 
incidental  expenses  incurred  by  the  Legislature  are  exempted  from 
the  action  of  the  Board  of  Examiners. 

YII.  The  Act  is  a  plain  usurpation  of  executive  power.  It 
vests  in  either  branch  of  the  Legislature  the  power  vested  in  the 
Board  of  Examiners ;  it  vests  the  auditing  and  disbursing  powers 
of  the  State  in  the  Sergeant-at-Arms,  an  officer  unknown  to  the 
Constitution — ^and  so  far  as  the  contingent  expenses  of  the  Legis- 
lature are  concerned  makes  him  for  the  time  being  Treasurer  and 
Controller.  (21  Mo.  652 ;  10  Wis.  525 ;  Const.  Wis.,  Art.  YI, 
Sec.  2.) 

By  the  Court,  Whitman,  J. : 

This  is  an  application  on  behalf  of  Augustus  Ash,  Sergeant-air 
Arms  of  the  Assembly  of  the  State  of  Nevada,  now  in  session,  for 
a  writ  of  mandamus  upon  the  Controller  of  the  State,  that  he  may 
issue  to  applicant  two  certain  warrants,  one  for  two  hundred  and 
eighty  dollars,  pay  due  relator  by  law  as  such  Sergeant-at-Arms, 
and  one  for  five  thousand  dollars  as  contingent  fund  of  the  Assem- 
bly, both  clsdmed  under  the  provisions  of  the  Act  of  the  present 
Legislature,  entitled  "An  Act  to  create  Legislative  Funds,"  which 
is  as  follows: 

"  The  People  of  the  State  of  Nevada^  represented  in  Senate  and 
Assembly  f  do  enact  as  follows : 

"  Section  1.  For  the  purpose  of  paying  the  salaries  of  the  mem- 
bers and  attaches  of  the  present  Legislature,  the  mileage  of  the 
members,  and  the  incidental  expenses  of  the  same,  the  State  Treas- 
urer is  hereby  authorized  and  required  to  set  apart  from  the  first 
moneys  coming  into  the  general  fund,  not  otherwise  specially  ap- 
propriated, the  sum  of  sixty-five  thousand  dollars  in  gold  coin. 
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-which  shall  constitute  a  fund  to  be  denominated  ^  The  State  Legis- 
lative Fund.'  Any  deficiency  that  may  exist  in  the  Le^slative 
Fund  of  the  last  session  may  also  be  paid  out  of  the  Legislative 
Fund  hereby  created.  The  State  Controller  is  hereby  authorized 
and  required  to  draw  his  warrants  on  said  fund  in  favor  of  the 
members  and  attaches  of  the  present  Senate  and  Assembly  for 
mileage  and  compensation  due,  when  duly  certified  to  him  in  ac- 
cordance with  law :  providedy  said  warrants  shall  bear  interest  at 
the  rate  of  fifteen  per  cent,  per  annum  from  date  until  paid,*  or 
advertised  for  payment,  as  provided  in  section  number  four. 

^^  Sec.  2.  The  State  Controller  is  hereby  authorized  and  required 
to  draw  warrants  payable  out  of  the  State  Legislative  Fund,  created 
by  the  preceding  section,  in  the  sum  of  five  thousand  dollars,  in 
favor  of  the  Sergeant-at^Arms  of  the  Assembly ;  and  in  the  sum  of 
four  thousand  dollars,  in  favor  of  the  Sergeant^at-Arms  of  the 
Senate — said  warrants  to  bear  interest  at  the  rate  of  fifteen  per 
cent,  per  annum,  from  date,  until  paid,  as  provided  in  section  four 
of  this  Act :  for  the  purpose  of  defraying  the  incidental  expenses 
of  the  two  Houses — ^said  amount  to  be  held  by  those  officers  and 
paid  out  by  them  in  such  manner  as  their  respective  bodies  shall  by 
resolution  direct.  Said  amounts  are  hereby  exempted  from  the 
operation  of  ^An  Act  relating  to  the  Board  of  Examiners,  to  define 
iheir  duties  and  powers,  and  to  impose  certain  duties  on  the  Con- 
troller and  Treasurer,'  approved  February  7th,  a.d.  1865.  Any 
balance  remaining  in  the  hands  of  either  Sergeant-at-Arms,  upon 
the  adjournment  of  the  Legislature,  shall  be  paid  to  the  State 
Treasurer,  and  revert  to  the  General  Fund." 

^^  dec.  4.  The  State  Treasurer  shall  number  and  register  in  the 
order  of  presentation,  in  a  book  to  be  provided  by  him,  all  the 
warrants  presented  to  him,  drawn  by  the  State  Controller  on  the 
Legislative  Fund  and  Contingent  Funds ;  and  whenever  there  shall 
be  the  sum  of  five  thousand  dollars  in  the  hands  of  the  Treasurer, 
he  shall  give  notice  upon  a  bulletm  board  in  his  office  setting  forth 
tiie  fact ;  and  that  warrants,  bearing  certain  numbers  and  dates, 
shall  be  presented  for  payment,  and  upon  presentation  will  be  paid 
by  him ;  and  said  warrants  so  advertised  for  payment  shall  cease 
bearing  interest  from  the  date  of  such  notice. 
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^^  Sec.  5.  Nothing  contained  in  this  Act  shall  affect  the  pro- 
visions of  ^  An  Act  entitled  an  Act  to  provide  for  the  Payment  o  f 
the  Salaries  of  the  Judges  of  the  Supreme  Court  of  the  State  of 
Nevada,  passed  February  21st,  1866.' 


yy 


The  defendant  refuses  to  issue  either  of  said  warrants,  upon  the 
ground  that  the  Act  is  unconstitutional.  The  agreed  facts  are  as 
follows : 

1.  The  Assembly  of  the  State  of  Nevada,  at  the  present  session 
of  the  Legislature,  has  created  and  appointed  certain  offices  and 
employments,  to  wit:  Committee  Clerks — which  said  offices  and 
employments  were  not  created  or  authorized  by  any  Act  or  resolu- 
tion of  the  Legislature  of  the  State  of  Nevada,  until  then  in  force, 
except  as  authorized  by  Act  of  January  21st,  1865. 

2.  That  the  compensation  of  said  clerks  and  employes  has  been 
fixed  at  six  dollars  per  diem  by  resolution,  and  the  Sergeant-at-Arms 
of  the  Assembly  has  issued  to  said  clerks,  and  each  of  them,  his 
certain  certificate  of  indebtedness,  or  skeleton  script  for  the  per 
diem  of  said  clerks,  which  they  now  hold  as  evidence  against  the 
State  of  Nevada. 

8.  That  the  Senate  of  the  State  of  Nevada,  at  the  present  ses- 
sion of  the  Legislature,  has  by  resolution  appointed  William  M. 
Cutter,  Reporter  of  the  Senate.  That  said  Cutter  has  entered 
upon  said  office,  and  is  now  discharging  the  duties  thereof. 

4.  The  indebtedness  of  the  State  in  outstanding  interest-bearing 
bonds  now  equals  and  did  equal,  for  ordbary  State  purposes  prior 
to  the  Act  of  February  5th,  1869,  the  full  sum  of  three  hundred 
thousand  dollars  exclusive  of  interest. 

5.  There  is  no  money  in  the  State  treasury,  or  in  the  General 
Fund  thereof,  applicable  to  the  payment  of  the  claims  or  indebted- 
ness arising  under  the  Act  of  February  5th,  1869. 

6.  No  sum  of  money  has  been  paid  to  any  member  or  attach^ 
of  the  present  Legislature,  nor  has  any  warrant  been  issued  to  them 
for  compensation  or  mileage  by  the  Controller. 

7.  The  Assembly  at  the  present  session,  through  its  Sergeant- 
at-Arms,  by  resolution  merely — and  the  Sergeant-at-Arms,  upon  his 
authority  as  such — ^has  purchased  articles  of  property,  and  incurred 
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incidental  expenses,  and  contracted  indebtedness,  amounting  to 

dollars — none  ,of  which  claims  have  been  acted 

upon  by  the  Board  of  State  Examiners,  or  presented  to  them  for 
their  action. 

The  case  naturally  divides  into  distinct  propositions  as  to  the 
separate  warrants  demanded,  and  will  be  so  considered.  The 
defendant  recognizing  the  well-known  axioms  that  the  presumptions 
are  in  favor  of  the  rightful  exercise  of  the  law-making  power,  and 
that  the  law  should  be  sustained  if  there  be  any  reasonable  doubf 
of  its  unconstitutionality,  contends  that  it  is  clearly  repugnant  to 
the  Constitution,  upon  several  grounds,  which  will  be  decided  in 
their  order  of  presentation. 

The  first  violation  alleged  is  of  section  twenty-one,  article  four, 
reading  thus : 

^<^  Sec.  21.  In  all  cases  enumerated  in  the  preceding  section, 
and  in  all  other  cases  where  a  general  law  can  be  made  applicable,  all 
laws  shall  be  general  and  of  uniform  operation  throughout  the  State." 

It  is  evident  from  inspection  of  the  statute,  that  it  does  not  fall 
within  the  objection  made,  as  no  general  law  could  be  made  applicable 
to  the  subject  matter  of  the  Act.  Whether  the  determination  of 
the  question  of  the  applicability  or  non-applicability  of  a  general 
law  in  a  ]given  case  is  matter  for  legislation  or  judicial  decision,  is 
here  not  a  vital  point,  and  is  not  passed  upon. 

It  is  next.objected  that  the  Act  creates  State  indebtedness  above 
the  constitutional  limit  of  three  hundred  thousand  dollars,  and  is 
therefore  repugnant  to  section  three  of  article  nine  of  the  Consti- 
tution, as  foUows : 

^'  Sec.  3.  For  the  purpose  of  enabling  the  State  to  transact  its 
business  upon  a  cash  basis  from  its  organization,  the  State  may 
contract  public  debt ;  but  such  debt  shall  never  in  the  aggregate, 
exclusive  of  mterest,  exceed  the  sum  of  three  hundred  thousand 
dollars,  except  for  the  purpose  of  defraying  extraordinary  expenses 
as  hereinafter  mentioned. 

"  Every  such  debt  shall  be  authorized  by  law  for  some  purpose 
or  purposes,  to  be  distinctly  specified  therein ;  and  every  such  law 
shall  provide  for  levying  an  annual  tax  sufiicient  to  pay  the  interest 
semi-annually,  and  the  principal  within  twenty  years  firom  the  pas- 
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Bage  of  stich  law ;  and  shall  specially  appropriate  the  proceeds  of 
said  taxes  to  the  payment  of  said  principal  and  interest ;  and  such 
appropriation  shall  not  be  repealed,  nor  the  taxes  be  postponed  or 
dismissed,  until  the  principal  and  interest  of  said  debts  shall  have 
been  fiiUy  paid. 

(<  Every  contract  of  indebtedness  entered  into  or  assumed  by,  or 
on  behalf  of  the  State,  when  all  its  debts  and  liabilities  amount  to 
said  sum  before  mentioned,  shall  be  void  and  of  no  effect,  except  in 
cases  of  money  borrowed  to  repel  invasion,  suppress  insurrection, 
defend  the  State  in  time  of  war^  or  if  hostilities  be  threatened,  pro- 
vide for  the  public  defense/' 

It  was  admitted  in  the  course  of  the  argument  by  counsel  for 
defendant,  that  an  appropriation  of  money  by  the  Legislature,  and 
the  drawing  of  ordinary  warrants  thereon  in  anticipation  of  revenue, 
that  being  provided  for  as  in  the  present  case,  by  general  revenue 
bill  or  otherwise,  would  not  create  a  debt  within  the  meanmg  of  the 
section  of  the  Constitution  last  cited,  but  the  admission  of  counsel 
upon  a  grave  question  of  this  nature  will  not  relieve  the  Court  from 
its  consideration.  The  matter  must  be  viewed  in  its  full  bearing, 
and  if  the  objection  in  its  broadest  sense  be  good,  it  must  be  sus- 
tained. 

As  an  origmal  proposition,  it  might  be  difficult  satisfactorily  to 
show  why  an  appropriation  of  money,  where  no  money  existed,  was 
not  creating,  or  rather  recognizing  a  preexisting  debt,  especially 
where  a  warrant  was  drawn  thereon,  which  though  not  a  debt  in 
itself,  would  naturally  be  supposed  to  be  based  upon  one  preexist- 
ing, and  to  be  the  evidence  thereof,  but  similar  language  in  the 
Constitutions  of  other  States  bad  received  judicial  interpretation 
before  the  formation  or  adoption  of  the  Constitution  of  the  State  of 
Nevada,  and  thus  the  legal  presumption  arises  that  the  language ' 
was  used  with  reference  to  such  interpretation.  This  is  article 
eight  of  the  Constitution  of  California : 

^^  The  Legislature  shall  not  in  any  manner  create  any  debt  or 
debts,  liability  or  liabilities,  which  shall  singly  or  in  the  aggregate, 
with  any  previous  debts  or  liabilities,  exceed  the  sum  of  three  hun- 
dred thousand  dollars,  except  in  case  of  war,  to  repel  invasion,  or  to 
suppress  insurrection,  unless  the  same  shall  be  authorized  by  some 
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law  for  some  single  object  or  work,  to  be  distinctly  specified  therein, 
which  law  shall  provide  wajs  and  means  exclusive  of  loans  for  the 
payment  of  interest  of  sach  debt  or  liability  as  it  falls  due,  and  also 
to  pay  and  discharge  the  principal  of  such  debt  or  liability  within 
twenfy  years  of  the  time  of  the  contracting  thereof,  and  shall  be 
unrepeatable  until  the  principal  and  interest  thereof  shall  be  paid 
and  discharged ;  but  no  such  law  shall  take  effect  until  at  a  general 
election  it  shaU  have  been  submitted  to  the  people  and  have  received 
a  majority  of  all  the  votes  cast  for  and  against  it  at  such  election ; 
and  all  money  raised  by  authority  of  such  law  shall  be  applied  only 
to  the  specific  object  therein  stated,* or  to  the  debt  thereby  created; 
and  such  law  shall  be  published  in  at  least  one  newspaper  in  each 
judicial  district,  if  one  be  published  therein,  throughout  the  State 
for  three  months  next  preceding  the  election  at  which  it  is  submitted 
to  the  people."  • 

Discussing  that  section  in  the  case  of  TJie  State  of  California  v« 
McGauley^  (15  Cal.  455)  Chief  Justice  Field,  delivering  the  opin- 
ion of  the  Court,  says :  '^  The  eighth  article  was  intended  to  prevent 
the  State  from  running  into  debt  and  to  keep  her  expenditures,  ex- 
cept in  certsdn  cases,  within  the  revenues.  These  revenues  may  be 
appropriated  in  anticipation  of  their  receipt  as  effectually  as  when 
actually  in  the  treasury.  The  appropriation  of  the  moneys  when 
received  meets  the  services  as  they  are  rendered,  thus  discharging 
the  liabilities  as  they  arise,  or  rather  anticipating  and  preventing 
their  existence.  The  Appropriation  accompanying  the  services 
operates  in  fact  in  the  nature  of  a  cash  payment." 

And  again,  in  McCavley  v.  Brooks j  (16  Cal.  28)  he  uses  this 
language,  speaking  of  the  same  section  under  review  in  the  previ- 
ous case :  '^  To  an  appropriation  within  the  meaning  of  the  Consti- 
tution nothing  more  is  requisite  than  a  designation  of  the  amount, 
and  the  fund  out  of  which  it  shall  be  paid.  It  is  not  essential  to  its 
validity  that  funds  to  meet  the  same  should  be  at  the  time  in  the 
treasury.  As  a  matter  of  fact,  there  have  seldom  been  in  the 
treasury  the  necessary  funds  to  meet  the  several  amounts  appro, 
priated  under  the  general  appropriation  acts  of  each  year.  The 
appropriation  is  made  in  anticipation  of  the  receipt  of  the  yearly 
revenues.    It  constitutes  indeed  the  authority  of  the  Controller  to 
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draw  his  waxraikts,  and  of  the  Treasurer,  when  in  fimds,  to  pay  the 
same,  and  that  is  all." 

In  the  case  of  Koppicus  v.  State  Capitol  Commissioners^  (16 
Gal.  253)  the  same  objection  was  raised  to  an  Act  of  the  Legisla- 
ture,  ^^  authorizing  the  erection  of  a  State  Capitol,  at  a  cost  not  to 
exceed  five  hundred  thousand  dollars,  and  empowering  the  Com- 
missioners to  contract  to  the  extent  of  one  hundred  thousand  dol- 
lars." The  same  Judge  says :  '^  For  the  liabilities  which  may  be 
thus  incurred  the  Act  makes  provisions ;  it  appropriates  for  that 
purpose  the  requisite  sum,  thus  anticipating  their  existence  and  dis- 
charging them  as  they  arise." 

These  cases,  decided  in  1860,  have' been  since  commented  upon 
and  fully  sustamed  in  the  case  of  The  People  v.  Pacheco^  (27  Cal. 
176)  decided  five  years  thereafter.  In  the  State  of  Ohio  a  simi- 
lar constitutional  provision  exists  with  a  further  restriction,  limiting 
prospective  appropriations  to  a  term  of  two  years.  In  the  case  of 
The  State  v.  Medburt/j  (7  Ohio,  State,  529)  upon  very  elaborate  dis- 
cussion, Justice  Swann,  for  the  Court,  admits  the  proposition  to  the 
fuU  extent  claimed  by  the  California  decisions,  subject  only  to  the 
two  years'  restriction.  He  says :  ^'  So  long  as  this  financial  system 
is  carried  out  in  accordance  with  the  requirements  of  the  Constitu- 
tion, (two  years'  restriction)  unless  there  is  a  failure  or  defect  of 
revenue,  or  the  General  Assembly  have  failed  for  some  cause  to 
provide  revenue  sufficient  to  meet  the  claims  against  the  State,  they 
do  not  and  cannot  accumulate  into  a  debt.  Under  this  system  of 
prompt  payment  of  expenses  and  claims  as  they  accrue,  there  is 
undoubtedly,  after  the  accruing  of  the  claim  and  before  its  actual 
presentation  and  payment,  a  period  of  time  intervenmg  in  which 
the  claim  exists  unpaid ;  but  to  hold  that  for  this  reason  a  debt  is 
created,  would  be  the  misapplication  of  the  term  *  debt,'  and  sub- 
stituting for  the  fiscal  period  a  point  of  time  between  the  accruing 
of  a  claim  and  its  payment  for  the  purpose  of  finding  a  debt; 
but  appropriations  having  been  previously  made  and  revenue  pro- 
vided for  payment  as  prescribed  by  the  Constitution,  such  debts,  if 
they  may  be  so  called,  are  in  fact,  in  respect  of  the  fiscal  year,  pro- 
vided for  with  a  view  to  immediate  adjustment  and  payment.  Such 
financial  transactions  are  not  therefore  to  be  deemed  debts." 
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The  admmon  of  counsel  in  this  case  may  then  be  considered  to 
be  correctly  based,  as  the  statute  appropriates  money  to  come  into 
the  treasury,  sets  it  apart  in  a  special  fund,  and  directs  warrants  to 
be  drawn  on  this  fund.  But  there  is  another  ground  upon  which 
it  may  be  properly  claimed  that  the  particular  appropriation  of  the 
statute  under  consideration  does  not  increase  the  State  debt  within 
the  meaning  of  the  Constitution.  That  instrument  provides  for  a 
Legislature,  and  recognizes  incidentally  a  Secretary  of  the  Senate, 
a  Clerk  of  the  Assembly,  and  other  officers  and  employes,  and,  by 
necessary  implication,  all  the  ordinary  adjuncts  of  a  legislative 
body.  The  Legislature  is  not  only  an  important  but  a  vital  branch 
of  the  State  Government,  as  without  it  no  taxes  can  be  levied  or 
revenue  collected,  no  appropriation  mside,  and  consequently  no 
money  drawn  from  the  treasury. 

Without  the  vivifying  powers  of  the  Le^ature  the  State  Gov- 
ernment would  become  defunct.  If,  then,  the  Oonstitution  cUd  not 
expressly  authorize  its  expenditures,  the  necessary  implication  would 
be  to  that  effect ;  otherwise  the  Constitution  would  be  the  destruc* 
tion  of  the  very  thing  it  was  ordained  to  organize  and  erect.  What- 
ever expense  there  is  necessary  to  carry  on  the  Legislature  is 
authorized  by  the  Constitution,  and  may  be  incurred  while  that 
instrument  exists,  unless  amendment  be  made  in  that  regard,  sub- 
ject only  to  such  other  limitations  as  there  may  be.  From  both 
standpoints,  then,  it  follows  that  neither  in  making  the  appropria- 
tion nor  in  authorizing  the  drawing  of  ordmary  warrants  thereon  is 
the  statute  unconstitutional. 

Defendant,  however,  contends  that  a  difierent  rule  obtains  when 
interest  is  allowed  on  warrants.  K  it  be  true  that  the  issuance  of  a 
warrant  creates  no  debt,  and  that  no  debt,  within  the  purview  of 
the  Constitution,  preexisted,  as  would  follow  from  the  reasoning  of 
the  cases  previously  cited,  how  can  the  addition  of  interest  make 
that  an  unconstitutional  debt  which  was  not  so  before  7  Literest 
constitutes  no  part  of  the  original  demand ;  it  is  simply  a  statutory 
allowance  fof  delay.  K  the  money  be  in  the  treasury,  then  no 
interest  accrues;  if  not,  the  party  holding  the  warrant  is  compen- 
sated for  waiting  until  there  is.  It  may  be  said  that  the  allowance 
of  interest  presupposes  a  debt,  for  that  there  can  be  no  interest 
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except  upon  some  principal ;  but  upon  the  theory  of  the  cases  cited 
there  is  a  debt,  but  not  a  debt  repugnant  to  the  Constitution,  as  it 
is  only  contingent — a  debt  existent,  but  payable  only  upon  the  col- 
lection of  revenues.  In  this  view,  as  the  interest  follows  the  prin- 
cipal, that  being  contingent,  so  the  interest.  Upon  the  basis  that 
le^lative  expenses  were  contemplated  and  authorized  by  the  Con- 
stitution, the  question  of  interest  resolves  itself  into  a  matter  purely 
of  policy  or  expediency.  SufiSce  it  to  say,  that  with  such  ques- 
tion this  Court  has  nothing  to  do;  in  that  regard  the  Legisla* 
ture  is  supreme.  It  might,  unless  prohibited  by  some  other  pro- 
vision of  the  Constitution,  fix  the  rate  of  interest  at  one  hundred 
per  cent,  per  minute  (as  suggested  by  counsel)  ;  it  might  donate 
the  money  of  the  State ;  it  ought  place  tiie  rate  of  taxation  so  high 
as  to  utterly  destroy  all  industrial  interests :  but  that  a  power  may 
be  abused  is  no  argument  against  either  its  existence  or  its  exercise. 
For  the  proper  exercise  of  its  power  the  Le^lature  is  responsible 
morally  in  the  consciences  of  its  individual  members,  and  politically 
to  tiieir  constituents. 

It  is  further  objected  that  the  statute  is  repugnant  to  section 
thirty-three  of  article  four  of  the  Constitution,  which  says : 

^^  Sec.  33.  The  members  of  the  Legislature  shall  receive  for  their 
services  a  compensation  to  be  fixed  by  law,  and  paid  out  of  the  pub- 
lic treasury ;  but  no  increase  of  such  compensation  shall  take  effect 
during  the  term  for  which  the  members  of  either  House  shall  have 
been  elected :  provided^  that  an  appropriation  may  be  made  f6r  the 
payment  of  such  actual  expenses  as  members  of  the  Legislature  may 
incur  for  postage,  express  charges,  newspapers  and  stationery,  not 
exceeding  the  sum  of  sixty  doUars.for  any  general  or  special  session, 
to  each  member,  and  furthermore  provided  that  the  Speaker  of  the 
Assembly,  and  Lieutenant-Governor  as  President  of  the  Senate, 
shall  each,  during  the  time  of  their  actual  attendance  as  such  pre- 
siding officers,  receive  an  additional  allowance  of  two  dollars  per 
diem." 

The  pay  of  a  member,  lawful  officer,  attach^,  or  employ^  of  the 
Legislature,  or  either  branch  thereof,  is  due  when  his  service  is 
rendered,  and  it  is  for  the  Le^lature  to  say  when  that  pay 
shall  be  drawn,  whether  daily,  weekly,  monthly  or  otherwise,  and 
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the  presumption  is  not  that  the  agreement  implied  in  such  service 
is  to  wait  for  an  indefinite  length  of  time  or  any  time  for  the  pay- 
ment. The  warrant  is  drawn  only  for  so  much  money — the  actual 
amount  of  pay  fixed  by  law.  If  the  money  be  in  the  treasury 
the  money  is  presently  paid,  if  not  interest  follows,  not  as  a  com* 
pensation  for  service,  but  as  damages  for  delay.  This  allowance 
of  interest  may  be  an  invidious  distinction  against  other  creditors 
of  the  State,  but  in  the  same  light,  so  is  the  immediate  appropria- 
tion of  money  and  its  withdrawal  from  the  General  Fund,  but  it  is 
conceded  that  the  Legislature  have  the  power  to  do  the  latter.  In 
both  cases  the  question  is  not  of  power  but  of  policy,  and  that  this 
Court  cannot  consider.  Some  argument  on  the  part  of  defendant 
is  addressed  to  the  very  probable  presumption  that  the  main  object 
of  the  allowance  of  interest  is  to  &cilitate  the  sale  of  the  warrants 
in  the  market,  but  it  is  not  pretended  that  the  interest  allowed 
would  advance  the  price  of  the  warrant  above  the  legal  compensa- 
tion of  the  party  to  whom  it  is  issued.  A  case  might  be  imagmed 
presenting  that  question,  when  it  arises  it  will  be  time  to  decide  it. 
There  is  no  constitutional  reason  why  warrants  should  not  be  so 
issued  as  to  afibrd  to  the  holder  their  full  nominal  value.  By  the 
allowance  of  interest,  taxation  will  be  increased ;  but  if  in  this  or 
any  other  instance,  the  people  object  in  an  aggregate  mass  to  that 
which  is  ordinarily  each  man's  individual  action,  that  is,  paying 
interest,  when  there  is  delay  in  payment  of  the  principal,  that  is  a 
matter  of  accounting  between  them  and  their  representatives. 

From  what  has  been  said  it  follows  that  the  statute  is  not  uncon- 
stitutional upon  the  grounds  thus  far  urged  and  noticed,  and  there- 
fore to  that  extent  must  be  sustained.  As  there  is  no  other  nor 
further  constitutional  objection  to  that  portion  of  the  statute  affect- 
ing the  two  hundred  and  eighty-dollar  warrant,  the  applicant  is 
entitled  to  his  writ  upon  the  defendant  for  its  issuance. 

To  that  portion  of  the  statute  directing  the  drawing  of  the  five 
thousand-dollar  warrant  it  is  objected — 

1st.  That  it  exempts  the  Contingent  Fund  created  from  the 
action  of  the  Board  of  Examiners,  Controller,  and  Treasurer. 
Portion  of  this  and  other  objections  before  and  to  be  noticed,  was 
argued  upon  certun  statutes.    If  this  statute  conflicts  with  those 
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cited,  being  later,  it  controls.  The  eonstitational  objection  is  based 
upon  the  following  provision :  "  Art.  V,  Sec.  21 :  The  Governor, 
Secretary  of  State,  and  Attorney-General,  shall  constitute  a  Board 
of  State  Prison  Commissioners,  which  Board  shall  have  such  super- 
vision of  all  matters  connected  with  the  State  Prison  as  may  be 
provided  by  law.  They  shall  also  constitute  a  Board  of  Examiners, 
with  power  to  examine  all  claims  against  the  State,  (except  salaries 
or  compensation  of  officers  fixed  by  law)  and  perform  such  other 
duties  as  may  be  prescribed  by  law.  And  no  claim  agiunst  the 
State  (except  salaries  or  compensation  of  officers  fixed  by  law) 
shall  be  passed  upon  by  the  Le^ature  without  having  been  con- 
sidered and  acted  upon  by  said  Board  of  Examiners." 

The  defendant  contends  that  this  section  imposes  the  action  of 
the  Board  of  Examiners  as  a  jurisdictional  pre-requisite  to  any 
lerislative  action  upon  any  real  or  assumed  claim  against  the  State 
for  the  payment  of  money,  ^^  except  salaries  or  compensation  of 
officers  fixed  by  law,"  and  accepting  the  logical  consequence  of  this 
position,  admits  that  such  view  would  include  all  bonds,  interest 
thereon,  and  many  other  matters  heretofore  provided  by  the  Legia- 
lature  to  be  paid  without  such  procedure.  If  he  be  right  and 
action  so  futile  must  be  had,  submission  should  be  made  ;  but  fi^m 
a  consideration  of  the  section  referred  to,  a  more  natural,  and  to 
the  credit  of  its  framers,  intelligent  conclusion  appears.  One 
premise  of  the  position  is,  that  the  section  creates  the  Board  of 
Examiners  as  a  check  to  legislative  extravagance.  If  such  was 
the  intention  there  is  a  sad  failure  of  accomplishment.  An  intended 
check  without  the  slightest  means  of  enforcement — ^for  under  the 
section  the  only  power  given  is  to  examine,  and  the  ultimate  and 
only  power  of  adoption  or  rejection,  is  in  the  very  body  intended 
to  be  checked.  A  checking  board  requiring  legislative  action  to 
make  it  even  advisory !  It  is  unjust  to  the  members  of  the  con* 
stitutional  convention  to  accuse  them  of  such  fatuity.  The  Board 
of  Examiners  was  intended  to  subserve  an  important  purpose,  but 
not  that  on  which  defendant  insists.  That  it  prescribes  a  pre- 
requisite to  legislative  action  is  true,  (whether  of  form  or  essence 
will  be  considered  hereafter)  and  for  that  very  reason  can  apply 
only  to  such  claims  as  require  legislative  action  upon  them  as 
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claims — not  creative  action  but  adoptive  or  rejective  action.  The 
exception  strengthens  this  view.  A  salary  or  compensation  which 
required  no  legislative  action  could  not  be  brought  up  therefor ;  if 
notythen  it  could  not  be  examined,  as  examination  is  only  a  pre- 
requisite for  such  action,  but  there  might  be  a  salary  or  compensa- 
tion requiring  further  le^lative  action,  as  for  instance  an  appro- 
priation, such  salary  or  compensation  is  therefore  excepted  from 
examination.  A  claim  is  a  demand  by  some  one  other  than  tiie 
State  agsunst  it  for  money  or  property ;  but  when  the  claim  orig« 
inates  with  the  State,  or  in  its  behalf,  and  cotemporaneously  with 
its  origin,  and  means  and  manner  of  payment  are  provided,  as  in 
the  case  of  a  bond,  it  does  not  then  constitute  a  claim  proper 
against  the  State,  but-  a  liquidated  and  legalized  demand  against 
the  treasury.  It  cannot  be  doubted  that,  except  when  limited  by 
the  Constitution,  a  Legislature  has  power  to  appropriate  money  as 
it  sees  fit,  and  only  by  such  appropriation  can  money  be  drawn 
from  the  treasury.  ^^  No  money  shall  be  drawn  from  the  treasury 
but  in  consequence  of  appropriations  made  by  law.  An  accurate 
statement  of  tho  receipts  and  expenditures  of  the  public  money 
shall  be  attached  to  and  published  with  the  laws  of  every  regular 
session  of  the  Legislature."  (Const.,  Art.  IV,  Sec.  19.) 

The  only  prohibitory  provisions  are :  First.  Section  28,  Article 
IV,  as  follows :  *^  No  money  shall  be  drawn  from  the  State  treas- 
ury as  salary  or  compensation  to  any  officer  or  employ^  of  the 
Legislature,  or  either  branch  thereof,  except  in  cases  where  such 
salary  or  compensation  has  been  fixed  by  a  law  in  force  prior  to  the 
election  or  appointment  of  such  officer  or  employ^,  and  the  salary 
or  compensation  so  fixed  shall  neither  be  increased  or  diminished  so 
as  to  apply  to  any  officer  or  employ^  of  the  Le^Iature,  or  either 
branch  tiiereof,  at  such  session :  provided,  that  this  restriction  shall 
not  apply  to  the  first  session  of  the  Legislature."  Second.  Section 
9,  Article  Yin,  as  follows:  <'The  State  shall  not  donate  or 
loan  money  or  its  credit,  subscribe  to,  or  be  interested  in,  the  stock 
of  any  company,  association,  or  corporation,  except  corporations 
for  educational  or  charitable  purposes." 

The  Le^ature  then  has  power  to  appropriate  money  for  its  con- 
tingent expenses,  and  it  only  remains  to  be  seen  whether,  having 
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appropriated,  it  may  disburse ;  if  it  donates,  it  delegates  disburse- 
ment. It  would  be  a  strange  conclusion  that  it  could  delegate 
powers  it  has  not.  If  the  Legislature  has  power  to  take  and  use 
money  from  the  treasury  for  one  purpose,  it  has  for  aQ,  subject  to 
the  provisions  last  cited,  and,  therefore,  in  the  present  instance,  its 
action  is  constitutional,  unless  thereby  a  claim  against  the  State  is 
passed  upon  contrary  to  the  meanmg  of  the  providon  of  section 
twenty-one,  article  five,  of  the  Constitution,  as  interpreted  by  de- 
fendant. 

Incidental  expenses  to  accrue  cannot  be  held  to  constitute  claims 
proper.  The  Le^slature  takes  the  money,  each  branch  places  a 
certain  amount  in  the  hands  of  its  Sergeant-at-Arms ;  whatever  it 
is  deemed  proper  to  spend  money  for,  in  the  nature  of  an  incidental 
expense,  is  decided,  and  on  that  account  the  officer  is  directed  to 
make  disbursement.  Who  has  any  claim  against  the  State  ?  Not 
the  party  to  whom  the  officer  pays  the  money,  for,  in  the  first 
{dace,  he  is  not  dealing  with  the  State  or  its  agent,  but  only  with 
the  agent  of  one  portion  of  one  branch  of  the  State  Government ; 
and  secondly,  he  is  paid.  Not  the  officer,  for  he  has  the  money  in 
his  hands.  Not  either  branch  of  the  Legislature,  for  it  has  money 
in  the  hands  of  its  agent.  There  can  be  no  legal  claim  for  money 
except  upon  a  matter  of  debt  or  damage,  and  then  there  could  be  no 
legal  claim  against  the  State  except ;  it  owed  and  having  paid,  by 
its  Treasurer,  upon  the  warrant  of  its  Controller,  it  could  owe  noth- 
ing. The  question  here  is,  so  far  as  relates  to  incidental  expenses 
to  accrue,  not  as  to  the  power  of  the  Legislature  to  pass  upon 
claims,  but  to  appropriate  and  use  the  money.  Such  power  it  has, 
subject  to  the  constitutional  restrictions  contained  in  section  twenty- 
eight,  article  four,  and  section  nine,  article  eight.  Expenses  already 
accrued,  however,  stand  differently,  although  they  may  ori^nally 
have  been  created  by  the  separate  action  of  each  body,  the  statute 
in  question  recognizes  them  as  claims  so  far  as  it  may  properly  do 
so ;  of  course,  it  does  not  upon  its  face  and  cannot  recognize  any 
matter  as  a  claim  which  is  within  the  restriction  of  section  twenty- 
eight,  article  four,  of  the  Constitution.  Being  cliums  against  the 
State,  then,  they  must  be  acted  upon  by  the  Board  of  Examiners 
before  payment,  unless  the  Legislature  has  the  power  to  pass  upon 
them  without  such  action. 
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It  is  Bud  by  plaintiff  that  no  evidence  exists  that  such  claims 
have  not  been,  or  will  not  be,  submitted  to  the  Board  of  Examin- 
ers ;  if  not,  yet  this  is  le^timate  matter  for  consideration,  as  the 
bill  provides  that  the  amount  paid  to  the  Sergeants-at-Arms  is  to 
be  held  and  paid  out  by  them  respectively  upon  resolution  of  the 
Senate  and  Assembly,  and  the  bill  being  objected  to  generally  as 
unconstitutional,  should  be  viewed  in  all  its  aspects. 

It  is  argued  by  counsel  for  plaintiff  that  if  the  Board  of  Exam- 
iners should,  under  the  Constitution,  act  upon  a  claim  before  the 
Legislature,  may  pass  upon  it ;  still,  that  this  is  a  matter  of  form 
rather  than  of  substance,  and  that  the  Constitution  is  directory 
rather  than  mandatory  to  the  Legislature.  The  Constitution  con- 
tains several  articles,  the  general  scope  of  each  being  indicated  by 
its  heading.  The  section  under  consideration  is  found  in  article  five, 
entitled  "  Executive  Department,"  and  proposes,  prim&rily,  to  ^ve 
power  to  certain  executive  officers.  In  addition  thereto  it  provides 
as  follows :  ^^  And  no  claim  against  the  State  (except  salaries  or 
compensation  of  officers  fixed  by  law)  shall  be  passed  upon  by  the 
Legislature  without  having  been  considered  and  acted  upon  by  sidd 
Board  of  Examiners."  No  penalty  is  affixed  should  the  Legis- 
lature disregard  this  provision,  as  in  some  other  instances,  as  with 
regard  to  contracting  debts  above  the  prescribed  amount,  as  in 
matter  of  prohibition  to  Judges  of  the  Supreme  Court  absenting 
themselves  from  the  State  for  more  than  ninety  consecutive  days, 
in  which  case  the  offending  Judge  is  deemed  to  have  vacated  his 
office.  Suppose  the  passage  of  a  statute  whereby  the  Legislature 
passes  upon  a  claim  against  the  State,  which  has  never  been  acted 
upon  by  the  Board  of  Examiners.  Is  such  statute  void,  or  only 
irregular  7  The  mode  prescribed  by  the-  Constitution  has  not  been 
followed ;  what  is  the  consequence  ?  If  there  is  nothing  upon  the 
face  of  tiie  bill  to  show  that  the  Board  of  Examiners,  have  not 
acted,  how  is  that  fact  to  be  ascertsdned  ?  Courts  have  generally 
held  that,  if  it  be  proper  to  look  behind  a  statute  regular  on  its 
face,  to  ascertcun  whether  it  had  passed  constitutionally,  that  such 
examination  was  not  by  jury  trial  of  fact,  but  by  inspection  by  the 
Court  of  the  le^slative  record  contained  in  the  office  of  the  Sec- 
retary of  State,  and  of  that  only.    Under  this  view  it  would  be 
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impossible  to  say  that  the  expenses  now  being  considered  had  or 
had  not  been  passed  apon  by  the  Board  of  Examiners,  unless 
recourse  was  had  to  the  records  of  such  Board,  and  to  mspect  such 
record  would  be,  if  previous  decisions  as  to  the  extent  of  inspec- 
tion are  to  be  followed,  to  make  such  record  part  of  every  bill  pass- 
ing upon  a  claim. 

Again,  the  Constitution  cannot  be  violated  by  permission  of 
judicial  authority,  by  indirection,  and  yet  it  would  be  difficult  to 
suggest  a  remedy  for  an  indirect  violation  with  regard  to  this  very 
section.  Supppose  A  had  a  claim  against  the  State  which  he  had 
not  submitted  to  the  Board  of  Examiners,  and  the  Legislature 
knowing  the  fact  passed  the  bill,  saying  nothing  about  the  claim, 
but  donating  absolutely  tlie  amount.  Here  there  is  no  passing 
upon  the  claim,  either  so  far  as  the  face  of  the  bill  goes,  nor  prac- 
tically ;  and  yet  an  object  is  accomplished  indirectly,  which,  it  is 
said,  cannot  be  directly. 

So  far  as  cotemporaneous  legislation  (always  considered  in  force 
in  constitutional  interpretation)  is  concerned,  it  has  treated  the 
provisions  of  the  section  in  question  as  inapplicable  to  legislative 
expenses.  At  every  session  of  the  Legislature  mnce  the  adoption 
of  the  Constitution  a  law  similar  to  the  present  has  been  passed. 
(Stats.  1864-^,  329 ;  Stats.  1866, 45 ;  Stats.  1867, 159.)  Some 
members  of  the  Constitutional  Convention  have  been  members  of 
the  Legislature.  The  proposer  of  the  constitational  section  in 
question  was  in  the  Assembly  of  1866.  The  Attorney-General  for 
the  first  two  years  of  the  State  Government  was  also  a  member  of 
the  Constitutional  Convention. 

The  section,  as  has  been  sdd  before,  confers  no  power  save  that 
of  examination  upon  the  Board,  there  being  no  power  of  adjudi- 
cation conferred,  why  may  not  the  Legislature,  the  ultimate  tribu- 
nal, act  without  previous  examination,  that  examination  being  of  no 
binding  force  7  While  none  of  these  considerations  render  it  clear 
that  the  required  pre-requisite  .of  examination  is  of  form  rather 
than  of  substance,  nor  that  the  section,  so  far  as  the  Legislature  is 
concerned,  is  directory  and  not  mandatory,  yet  it  is  impossible  to 
decide  the  contrary  without  a  reasonable  doubt.    Such  doubt  ex- 
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isting,  under  the  well-established  role  of  law,  the  statute  cannot  be 
declared  unconstitutional,  even  as  to  the  point  now  in  question. 

Says  Mr.  Sedgwick,  in  his  Treatise  on  Statutory  and  Constitu- 
tional Law,  page  4S2 :  "  The  leading  rule  in  regard  to  a  judicial  con- 
struction of  the  constitutional  provisions  is  a  wise  and  sound  one, 
which  declares  in  cases  of  doubt  every  possible  presumption  and 
intendment  will  be  made  in  favor  of  the  constitutionality  of  the  Act 
in  question ;  and  that  the  Courts  will  only  interfere  in  cases  of  clear 
and  unquestioned  violation  of  the  fundamental  law.  It  has  been 
repeatedly  said  that  the  presumption  is  that  every  State  statute,  the 
object  and  provisions  of  which  are  among  the  acknowledged  powers 
of  legislation,  is  valid  and  constitutional.  And  such  presumption 
is  not  to  be  overcome,  unless  the  contrary  is  clearly  demonstrated." 

'^  Courts  ought  not,"  says  the  learned  Chancellor  of  the  State  of 
New  York,  ^^  except  in  case,  admitting  of  no  reasonable  doubt,  take 
upon  them  to  say,  that  the  Legislature  has  exceeded  its  power  and 
violated  the  Constitution,  especially  when  the  legislative  construc- 
tion has  been  given  to  tiie  Constitution  by  those  who  framed  its 
provisions  and  cotemporaneous  with  its  adoption."  (See  also 
Fletcher  v.  PecA,  6  Cranch,  87 ;  Ex  parte  McCoUum^  1  Cowen, 
664 ;  Newell  v.  The  People,  8  Sold.  109 ;  CUrk  v.  The  Peo- 
ple^ 26  Wend.  599 ;  Lane  et  al.  v.  Darman  et  ux.j  8  Scam.  288 ; 
Foster  et  al.  v.  Essex  Banky  16  Mass.  245 ;  Farmers^  and  Me^ 
ehanies^  Bank  v.  Smith,  8  Serg.  &  R.  68 ;  Bratm  v.  Buzan,  24 
Ind.  194 ;  Morrison  v.  SpringeVy  15  Iowa,  847 ;  Adams  v.  Howe 
etal.,U  Mass.  842.) 

Such  being  the  case,  the  defendant  has  unlawfully  refused  to 
issue  the  five  thousand-dollar  warrant,  and  the  writ  must  issue  as 
prayed. 

Let  the  writ  issue. 

4 

By  Johnson,  J. : 

I  concur  in  the  reasoning  and  conclu^ons  attuned  in  the  opinion 
of  Justice  Whitman,  except  so  far  as  it  covers  the  last  branch  of 
the  case,  respecting  the  five  thousand-dollar  warrant,  from  which  I 
dissent,  for  reasons  which  will  be  embodied  in  a  separate  opinion. 
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JOSEPH   CARDINAL,  Rbspondbnt,  v.  THOMAS  J.  ED- 
WARDS, Appellant. 

Bight  of  Fropirtt  on  Executobt  Salk  of  Chattels.  Cardinal  'agreed  to 
sell,  transfer,  and  convey  to  Archambeauld  a  team  of  horses  as  soon  as  cer- 
tiun  specified  installments  Of  price  should  be  paid,  and  in  the  meanwhile  to 
allow  Archambeauld  to  have  possession  of  and  work  the  team  until  default 
should  be  made  in  any  one  of  the  Installments ;  said  possession,  however,  not 
to  lessen  or  impair  CardinaPs  title  to  the  property  so  long  as  any  installment 
should  remain  due :  Held,  that  until  the  installments  were  paid,  the  contract 
was  executory,  and  the  right  of  property  remained  in  Cardinal,  and  could  not 
be  held  as  against  him  under  an  execution  against  Archambeauld. 

Right  of  Property  on  Conditional  Sale.  A  conditional  sale  of  personal 
property  passes  no  title  to  the  vendee  which  can  be  taken  by  his  creditors 
until  the  performance  of  the  conditions,  unless  there  be  a  waiver  of  the  con- 
dition by  an  absolute  and  unconditional  delivery  of  the  property. 

Statutort  Lien  for  Keeping  Animals  Lost  bt  Surrender  of  Possession. 
Where  a  stable-keeper  boarded  a  team  of  horses,  but  allowed  them  every  day 
to  be  driven  away  to  work,  and  on  one  occasion  after  being  so  driven  away 
they  were  not  returned :  Held,  that  though  he  might  under  the  statute  (Stat« 
utes  of  1866,  65)  have  retained  possession  of  the  horses,  and  insisted  upon 
his  lien,  yet,  having  allowed  them  to  be  driven  away,  he  relinquished  posses- 
sion and  thereby  lost  his  right  of  lien. 
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Fixing  Futurx  Tims  of  Patmknt  Destbots  Lien.  The  fixing  of  a  ftitore 
time  of  payment  for  the  keeping  or  boarding  of  animals,  such  as  an  agree, 
ment  to  pay  on  the  first  of  each  month,  destroys  the  lien  contemplated  by  the 
Statute  of  1866.    (Statutes  of  1866,  65.) 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

In  May,  1868,  Eugene  Archambeauld  presented  himself  at  the 
hay-yard  of  Jens  C.  Sorrensen  in  Carson  City,  represented  that 
he  had  purchased  a  siz-horse  team,  and  made  an  arrangement  with 
Sorrensen  to  have  the  animals  fed  there,  agreeing  to  pay  the 
charges  therefor  on  the  first  of  every  month.  The  team  was  en- 
gaged, with  Sorrensen's  knowledge  and  consent,  in  hauling  wood 
to  Silver  City,  Gold  Hill,  and  other  places,  and  stopped  and  was 
fed  at  the  hay-yard ;  part  of  the  time  every  night,  and  part  of  the 
time  every  second  or  third  night,  for  about  a  month  and  a  half, 
Archambeauld  during  the  whole  time  having  the  absolute  and  ex- 
clusive control  of  it,  directing  its  movements,  receiving  the  pro- 
ceeds of  its  labor,  and  paying  a  part  of  the  bill  for  feeding.  On 
July  17th,  1868,  the  team  was  driven  from  the  yard  with  a  load  of 
wood  as  usual,  Archambeauld  being  in  charge.  Sorrensen  was 
present  at  the  time,  but  had  no  intimation  that  it  was  being  re- 
moved not  to  retam.  On  that  or  the  next  night  Archambeauld, 
without  having  returned  to  the  yard,  absconded,  leaving  the  team 
at  the  Half-way  House,  between  Virginia  City  and  Carson ;  and 
the  next  day  Joseph  Cardinal  took  possession  of  it,  claiming  the 
same  as  his  own  property. 

On  July  20th,  Sorrensen  commenced  suit  before  a  Justice  of  the 
Peace  against  Archambeauld,  to  recover  two  hundred  and  sixty-five 
dollars  and  seventy-five  cents,  the  balance  on  his  feed  bill  up  to 
July  17th,  and  caused  the  animals  to  be  attached ;  in  which  suit 
he  obtained  judgment  against  Archambeauld  for  the  amount  of  his 
bill  and  costs,  and  was  declared  to  hold  a  special  statutory  lien 
upon  the  animals.  Execution  on  that  judgment  being  issued  and 
placed  in  the  hands  of  Thomas  J.  Edwards,  the  Sheriff  of  Ormsby 
Couniy,  he  levied  upon  and  seized  possession  of  the  animals  under 
the  writ. 

Cardinal,  whose  relation  to  the  property  is  stated  in  the  opinion, 
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then  commenced  this  action,  which  was  replevin  against  the  Sheriff, 
and  obtained  a  judgment  to  the  effect  that  he  was  the  owner  of  and 
entitled  to  the  possession  of  the  property,  and  that  Sorrensen  had 
no  right  to  it.  From  this  judgment,  and  an  order  overruling  his 
motion  for  a  new  trial,  defendant  appealed. 

Clajfton  ^  Dam9y  for  Appellant, 

I.  The  sale  of  the  property  from  Cardinal  to  Archambeauld 
was  an  absolute  sale.  There  is  no  dispute  that  there  was  an  im- 
mediate delivery,  and  an  actual  and  continued  change  of  posses- 
sion of  the  property.  It  amounted  to  an  absolute  sale  from  Cardi- 
nal, on  credit,  to  Archambeauld. 

n.  The  written  agreement,  entered  into  between  Cardinal  and 
Archambeauld,  was  intended  as  a  security  to  Cardinal  for  the  debt ; 
and  under  the  well-established  rule  *^  that  where  the  transaction 
resolves  itself  into  a  security,  it  is  a  mortgage,"  this  agreement 
was,  to  all  intents  and  purposes,  a  chattel  mortgage,  and  as  such 
was  invalid  as  against  Sorrensen.  (Statutes  of  1861,  Chap.  IX, 
Sec.  66 ;  Meyer  v.  Chrham^  5  Cal.  824  ;  HacheU  v.  Ma/nhve^  14 
Cal.  89.) 

While  this  chattel  mortgage  was  invalid  as  to  third  parties,  it 
was  valid  as  to  the  parties  thereto ;  and  Cardinal,  having  accepted 
a  mortgage  of  the  property  from  Archambeauld,  thereby  admits 
title  in  Archambeauld,  and  is  estopped  to  set  up  and  claim  under 
his  original  title.     (^Sprague  v.  Branchy  3  Cushing,  675.) 

III.  In  the  action  of  replevin,  the  plaintiff  recovers  by  the 
strength  of  his  own  titie,  (1  Ind.  64 ;  20  Conn.  364 ;  31  HI. 
120);  and  in  the  case  at  bar  having  admitted  titie  in  Archambeauld 
by  accepting  a  mortgage,  he  can  only  claim  under  the  mortgage, 
which  was  invalid  as  to  thurd  parties  under  the  statute.  In  the 
action  of  replevin,  the  defendant  may  plead  property  in  himself  or 
in  a  stranger,  and  if  he  succeed  on  the  trial  he  will  be  entitied  to 
a  return  of  the  properly,  and  to  damages  for  the  detention  thereof. 

It  is  not  necessary  that  he  connect  himself^with  the  titie  of  the 
stranger.  It  is  sufficient  for  him  that  the  right  of  property  is  not 
in  the  plaintiff,  who  must  recover  on  the  strength  of  his  own  titie. 
(1  Oihn.  866 ;  21  Wend.  206 ;  1  Pick.  267.)    In  the  case  at 
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bar,  plmtifi  had  certainly  no  right  to  the  immediate  possession. 
He  had  simply  taken  possession  of  the  property  at,  the  Half-way 
House  the  morning  after  Archambeaold  absconded,  without  any 
warrant  of  law.  It  is  true,  he  says  that  Archambeauld  never  made 
any  of  the  payments  called  for  in  the  written  agreement ;  but  at 
the  time  he  took  possession  none  of  the  installments  were  due  unless 
it  was  the  first,  which  was  due  on  demand,  and  no  demand  was 
shown  or  default  made.  It  is  a  well-settled  rule  that  where  a  de- 
mand is  necessary  and  is  not  made,  or  cannot  be  made,  the  party 
must  resort  to  his  bill. 

IV.  The  statute  entitled  ^^An  Act  to  Secure  Liens  to  Ranch- 
men and  other  personi^'  (Statutes  of  1866,  66)  declares  a  lien 
upon  animals  to  secure  the  feed-bill,  authorizing  their  detention 
until  aU  charges  are  paid,  or  until  the  animals  can  be  sold  to  satisfy 
such  claim ;  and  further  providing,  that  in  the  event  of  the  re- 
moval of  the  animals  by  any  per^an^  without  the  knowledge  and 
cotisent  of  the  person  feeding  the  same,  the  person  so  offending 
shall  be  liable  to  fine  and  imprisonment ;  but  that  nothing  therein 
stated  shall  operate  to  release  the  owner  from  the  lien.  Is  it  not 
absurd  to  say  that  because  Sorrensen  was  present  when  the  team 
was  driven  away  from  his  yard  on  July  17th,  and  did  not  object  to 
its  removal,  that  it  was  not  removed  without  his  knowledge  and 
consent  ?  It  left  with  a  load  of  wood  as  usual,  and  he  supposed  of 
course  that  it  was  leaving  temporarily,  as  it  had  done  fifty  times 
before.  He  says  that  if  he  had  been  advised  of  Archambeauld's 
intention  to  remove  the  team  not  to  return  he  would  not  have  per- 
mitted it  to  leave  until  the  balance  was  paid. 

y.  Sections  sixty-four  and  sixty-six  of  the  Statute  of  Frauds 
are  designed  to  insure  probity  and  fur  dealing  among  men,  by 
keeping  the  possession  of  personal  property  in  the  hands  of  the 
real  owners ;  and  to  prevent  a  fiedse  credit  being  acquired  by  one 
pariy,  having  all  the  indicice  of  ownership,  while  the  real  titie  is  in 
another.  (Doak  v.  Brubaker^  1  Nev.  218.)  The  law  is  clear 
as  regards  the  possession  in  chattel  mortgages,  and  must  apply 
equally  to  conditional  sales  of  personal  property.  In  the  case  at 
bar — even  admitting  that  the  written  agreement  between  Cardinal 
and  Archambeauld  shows  a  conditional  sale,  and  that  no  titie 
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passed  to  Archambeauld — jet  Cardinal  voluntarilj  delivered  Hie 
possession  of  the  property  to  Archambeauld;  and  the  latter  was 
apparently  vested,  by  the  act  of  Cardinal,  with  all  the  rights  of  an 
absolute  owner — ^which  rights  Archambeauld  exercised  absolutely 
for  nearly  two  months,  and  thereby  acquired  a  false  credit. 

Kent  (8  Kent's  Com.  498)  lays  down  the  rule,  that  where 
there  has  been  a  conditional  sale  and  delivery  of  property,  coupled 
with  a  condition  that  security  shall  be  furnished  or  the  property 
paid  for  at  a  future  day,  the  right  of  the  vendor  will  be  good  as 
against  the  buyer  and  his  voluntary  assignee,  but  not  as  against  a 
bona  fide  purchaser  from  the  vendor.  (See  also  FUeman  v. 
McKean^  26  Barb.  484;  Hagerty  v.  Palmer^  6  John's  Ch.  R. 
437 ;  HuBsey  v.  Thornton^  4  Mass.  405 ;  Waitz  v.  Qreenj  86 
Barb.  690  ;  Callwell  v.  Bartlet,  8  Duer,  862 ;  Smith  v.  LyneSy  1 
Sold.  42 ;  1  Paige,  812;  1  Edw.  Ch.  146 ;  87  Barb.  609.) 

R.  M.  Clarice  and  21  2>.  Edwards,  for  Respondent. 
[No  brief  on  file.] 

By  the  Court,  Lewis,  C.  J. : 

The  agreement  entered  into  between  the  plaintiff  and  Archam- 
beauld on  the  thirty-first  day  of  May  and  which  was  afberwards 
on  the  sixth  of  July  reduced  to  writing,  was  simply  an  executory 
contract  of  sale,  to  be  executed  or  completed  when  the  stipulated 
payments  were  made  by  the  latter.  That  it  was  not  the  intention 
to  transfer  the  title  from  the  plaintiff  to  Archambeauld  is  a  fact 
which  admits  of  no  doubt  whatever,  if  the  written  instrument  itself 
is  to  be  received  as  evidence  of  the  intention.  The  plaintiff  by  it 
<^  contracts,  promises,  and  agrees  to  sell,  transfer,  and  convey  to 
the  party  of  the  second  part"  (Archambeauld)  the  property  in 
question,  ^^  as  soon  as  he  shall  have  paid  therefor,"  which  he  agreed 
to  do  in  installments,  as  follows:  Two  hundred  dollars  on  demand, 
one  hundred  dollars  on  the  last  day  of  July,  and  one  hundred  dol- 
lars on  the  last  days  of  August,  September,  and  October.  Here  is 
certfdnly  no  present  sale  or  transfer  of  tide.  It  is  as  clearly  an 
executory  contract  of  sale  as  language  could  have  made  it.  The 
contract,  however,  further  provides,  that  the  party  of  the  first  part 
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(Cardinal)  "  hereby  agrees  to  let  the  said  party  of  the  second  part 
have  the  privilege  of  using  and  working  the  said  wagon,  animals, 
and  harnesses,  until  such  time  as  he  shall  be  in  default  in  making 
any  of  the  stipulated  payments — the  said  party  of  the  second  part 
keeping  the  said  property  in  good  working  order  and  condition  at 
his  own  cost  and  expense,  and  without  charge  against  the  first  party. 
But  this  instrument  is  not  intended  to  affect  or  in  any  manner  lessen 
or  impair  the  title  of  the  said  first  party  to  the  said  property,  so 
long  as  any  portion  of  the  said  sum  of  six  hundred  dollars  shall 
remain  due  from  the  party  of  the  second  part."     By  this  latter 
clause  of  the  agreement,  Archambeauld  had  the  right  of  possession 
of  the  property ;  but  that  right  was  subject  to  the  condition  of  pay- 
ment of  the  price  at  the  specified  times.     There  was  certainly  no 
t'^ansfer  of  the  right  of  property  by  the  instrument ;  and  we  appre- 
hend the  mere  delivery  of  the  possession  to  be  held  only  upon  con- 
dition could  not  operate  to  invest  liim  with  it.     He  was  not  even  to 
have  the  possession  if  he  failed  to  make  payments  of  any  of  the 
installments  of  the  purchase  money.     At  the  time  this  suit  was 
brought  he  was  in  default,  and  had  been  for  nearly  a  month.     The 
title  to  the  property  remaining  in  Cardinal,  it  was  not  subject  to 
levy  and  sale  upon  execution  against  Archambeauld.     If  Archam- 
beauld ever  had  any  interest  which  could  be  so  taken,  it  was  simply 
the  right  of  possession  until  the  last  day  of  July,  at  which  time 
there  was  a  default  in  the  payment  of  the  installment  then  due. 
At  that  time,  if  not  before,  Cardinal  became  reinvested  with  the 
right  of  possession,  and  as  this  action  was  not  commenced  until  th% 
seventeenth  of  November — the  day  when  the  property  was  taken 
upon  execution  by  the  defendant — it  is  clear  that  the  plamtiff 
should  recover.    If  the  transaction  between  Cardinal  and  Archam- 
beauld were  treated  as  a  conditional  sale,  which  is  certainly  the 
most  favorable  view  for  the  defendant  which  can  possibly  be  taken 
of  it,  still  there  can  be  no  doubt  of  the  plaintiff's  right  to  recover: 
for  it  is  a  rule,  aa  firmly  established  as  any  elementary  principle  of 
the  law,  that  a  conditional  sale  passes  no  title  to  the  vendee  which 
can  be  taken  by  his  creditors  until  the  performance  of  the  condi- 
tion, unless  there  be  a  waiver  of  the  condition  by  an  absolute  and 
unconditional  delivery  of  the  property.    (^Strong  v.  Taylor ^  2  HiU, 
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326 ;  Herring  v.  Poffoch^  15  New  York,  409 ;  Barrett  v.  Prttch- 
ardy  2  Pick.  512 ;  Coggell  and  Sarfer  v.  New  Haven  Railroad, 
3  Gray,  545 ;  HaH  et  al.  v.  Carpenter,  24  Conn,  427 ;  33  N. 
Hamp.  66.) 

These  cases  are  direcilj  in  point,  and  decisive  of  this  branch  of 
the  case.  But  it  is  contended  that  Sorrensen,  the  plaintiff  in  the 
execution  against  Archambeauld,  had  under  the  statute  of  this 
State  a  lien  on  the  property  for  the  sum  of  two  hundred  and  sixty- 
eight  dollars,  and  the  right  to  hold  possession  and  sell  the  same  to 
satisfy  such  claim.  The  statute  referred  to  declares,  that  '^any 
ranchman,  or  other  person  or  persons,  keeping  corrals,  livery  or 
feed  stables,  or  furnishing  hay,  grain,  pasture,  or  otherwise  board- 
ing any  horse  or  horses,  mule  or  mules,  ox  or  oxen,  or  other  animals, 
shall  have  a  lien  upon  and  retain  possession  of  the  same,  or  a  suf- 
ficient number  thereof,  until  all  reasonable  charges  are  paid,  or  suit 
can  be  brought  and  judgment  obtained  for  the  amount  of  such 
charges,  and  execution  issued  and  levied  on  said  property."  It  is 
true,  under  this  statute,  Sorrensen  might  have  had  a  lien  upon  the 
animals,  and  held  possession  of  them  for  the  feed  furnished  while 
they  were  under  Archambeauld's  control — ^had  he  claimed  such  a 
right ;  but  instead  of  doing  so  he  relinquished  the  possession,  or 
rather,  allowed  Archambeauld  to  take  them  away  without  inter- 
posing any  objection,  or  even  having  claimed  the  right  or  declared 
his  intention  to  hold  them  for  his  charges.  A  voluntary  relmquish- 
ment  or  surrender  of  the  possession  always  destroys  tiie  lien.  (2 
Kent's  Oommentaries,  887  ;  1  East,  4 ;  7  East,  5.) 

That  Sorrensen  was  not  present  when  the  animals  were  taken 
away  can  make  no  difference,  for  he  had  never  pretended  to  claim 
a  lien  on  them,  and  had  always  allowed  them  to  be  taken  away 
every  morning  before  as  upon  the  last.  Had  he  intended  to  claim 
a  lien  upon  the  property  he  should  have  made  it  known  in  some 
way.  In  fact  nothing  is  clearer  than  that  he  had  no  intention  of 
claiming  such  lien  until  he  ascertained  that  Archambeauld  had 
absconded  and  the  plaintiff  obtained  possession  of  the  animals. 
He  cannot,  therefore,  say  that  they  were  taken  from  his  possession 
by  fraud,  or  force,  or  against  his  will.  Had  it  been  his  will  to  hold 
possession  he  undoubtedly  could  have  done  so.    So,  too,  unless  the 
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statate  dianges  the  old  rule,  which  it  does  not  seem  to  do,  the 
fixing  a  future  time  of  payment  as  was  done  in  this  case,  Archam- 
beauld  having  agreed  to  pay  Uie  charges  on  the  first  of  each  month, 
destroyed  Sorrensen's  right  of  lien.  (2  Kent's  Commentaries,  886, 
882 ;  4  Bam.  k  Aid.  50.)  As  the  pUuntiff  was  the  owner,  and 
in  the  possession  of  the  property  at  the  time  it  was  seized  under 
the  execution  against  Archambeauld,  it  was  unlawfully  taken,  and 
he  is  entitled  to  recorer  it.  The  judgment  was  right  and  must  be 
affirmed. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 


THE  STATE  OF  NEVADA,  Respondent,  v.  JAMES  WIL- 
SON, Appellant. 

EutOBB  MOT  Proferlt  Prssiktkd  will  not  bx  Rcoardxd.  Where  a  transcript 
on  appeal  in  a  criminal  case  contained  no  bill  of  exceptions  and  no  statement 
dther  certified  by  the  Judge  or  agreed  to  by  the  attorneys :  Heldy  that  there 
was  nothing  for  the  consideration  of  the  Appellate  Court  but  the  indictment, 
the  minutes,  and  the  mstructions. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County. 

The  defendant  was  indicted  at  the  August  Term,  1868,  for  an 
assault,  with  intent  to  commit  murder,  upon  Lafayette  Herbet,  on 
June  11th,  1868,  and  was  convicted  as  charged  in  the  indictment. 
His  motion  for  a  new  trial  havmg  been  overruled,  an  appeal  was 
taken ;  but,  as  stated  in  the  opinion,  there  was  no  bill  of  excep- 
tions contamed  in  the  transcript,  nor  did  the  statement  appear  to 
have  been  certified  by  the  Judge  or  agreed  to  by  the  attorneys. 

W»  0.  Kennedjfy  for  Appellant. 

R.  M.  Clarke^  Attorney-General,  for  Respondent. 

By  the  Court,  Whitman,  J. : 

This  appeal  is  very  imperfectiy  presented — a  matter  to  be 
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regretted  in  any  case,  particularly  in  one  involving  personal  liberty. 
The  transcript  contains  no  bill  of  exceptions,  and  what  therein  pur- 
ports to  be  a  statement  is  neither  certified  by  the  District  Judge, 
nor  agreed  to  by  the  attorneys.  There  is  nothing  for  the  consider- 
ation of  this  Court  but  the  indictment,  the  minutes  of  the  District 
Court,  and  its  instructions.  As  no  error  appears  in  either,  the 
judgment  is  aflSrmed. 

Johnson,  J.,  did  not  participate  in  the  above  decision. 


ROBERT  ROBINSON  et  ah.,  Respondbints,  v.  THE  IMPE- 
RIAL SILVER  MINING  COMPANY,  Appellant. 

Location  and  Possession  or  Land  fob  Mill  Site  and  Water  Right.  Black 
Ac  Eastman,  in  December,  1859,  posted  a  notice  on  a  tree  on  the  bank  of 
Carson  River,  of  the  location  by  them  of  a  water  right  commencing  at  that 
point,  and  of  a  right  of  way  for  a  ditch  of  a  certain  capacity  to  a  rocky  bend 
of  the  riyer  below,  and  within  the  next  six  months  did  some  fifteen  or  twenty 
days*  work  on  the  ditch  but  not  sufficient  to  make  it  of  any  practical  use ; 
and  they  also  erected  a  monument  of  stones  at  a  point  suitable  for  a  mill  site 
on  the  river  below  the  rocky  bend ;  after  which  nothing  further  was  done 
until  October,  1860,  when  DeGroot  entered :  ffeld^  not  sufficient  acts  on  the 
part  of  Black  &  Eastman  to  give  them  actual  possession  of  the  land  traversed 
by  the  ditch,  or  of  the  mill  site,  nor  to  prevent  DeGroot*s  entry  and  appropri- 
ation of  them. 

Actual  Possession  or  Land — ^What.  The  possession  of  public  land  necessary 
to  be  shown  to  enable  a  claimant  relying  solely  upon  prior  possession  to  re- 
cover in  ejectment,  must  be  an  actual  occupation — a  complete  subjugation  to 
the  will  and  control,  a  pedu  ponseuio.  The  mere  assertion  of  title,  the  casual 
or  occasional  doing  of  some  acts  on  the  land,  or  the  bare  marking  of  bounda- 
ries, have  never  been  held  sufficient  after  the  lapse  of  a  sufficient  time  to  make 
such  inclosures  or  improvements  as  may  be  necessary  to  give  actual  possession. 

Staininger  v.  Andrews,  (4  Kev.  59)  to  the  effect  that  a  person  claiming  public 
land  should  be  deemed  in  the  actual  possession  of  all  within  his  marked  bound- 
aries while  diligently  prosecuting  the  work  necessary  to  subject  it  to  his  do- 
minion or  control,  cited  with  approval. 

Appropriation  op  Right  of  Wat,  not  an  Appropriation  op  a  Tract  op 
Land.  A  notice  of  appropriation  of  a  right  of  way  for  a  water  ditch  is  not 
sufficient  as  a  notice  of  appropriation  of  the  land  upon  the  sides  of  it 

DinrERENCE  BETWEEN  APPROPRIATIONS  OP  Land  AND  Water.  Public  land  is  ap- 
propriated by  one  character  of  act,  water  by  another.    The  digging  of  a  ditch, 
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on  public  land  is  not  an  appropriation  of  land  sufficient  for  a  mill  site,  nor  is 
the  mere  appropriation  of  a  mill  site  an  appropriation  of  water  for  milling  pur- 
poses. 

A  Dsso  OF  ▲  Watbr-bioht  DOES  NOT  GoNYET  ▲  MiLL  SiTE.  A  deed  conreying 
all  the  water  of  a  river  between  certain  points  "  for  the  purposes  and  use  of 
machinery  or  ditches,  or  for  any  other  uses,"  docs  not  convey  the  land  of  a 
mill  site  on  the  river. 

Town  Sits  Appropbiations.  A  private  survey  for  a  town  site  was  made  <^  a 
'  tract  of  land,  including  certain  premises  claimed  by  other  parties,  and  not  as  a 
part  of  the  town  site,  which  premises  were  not  subdivided  into  lots  lilce  the 
balance  of  the  tract,  nor  plotted  on  the  map  thereof,  nor  were  they  fenced  or 
improved :  Ileld^  that  the  owners  of  the  town  site,  though  they  might  possess 
and  own  the  lots  subdivided,  staked  out  and  plotted  by  them  without  fencing 
or  other  improvement,  they  could  not  be  held  to  have  appropriated  the  prem- 
ises not  so  subdivided,  and  had  no  possession  of  them. 

FoBCiBLB  Interbcption  OF  Settlbmbnt  ON  PuBLic  Land.  DcGroot,  having  en- 
tered upon  certain  public  land  under  the  Utah  Statute  of  1862  (Utah  Stat8. 
1662,  176)  and  caused  it  to  be  surveyed,  was  engaged  in  fencing  it,  when  he 
was  forcibly  driven  off:  Held,  that  by  a  compliance  with  the  law  so  far  as  he 
could  or  was  permitted,  he  acquired  a  title  which  entitled  him  to  the  possession 
.  of  the  land  as  against  all  persons  except  the  government 

SuBTET  FOB  SETTLEMENT  UNDSB  Utah  Statutb.  Under  the  Act  of  1862,  (Utah 
Stats.  1862,  176)  requiring  surveys  for  the  purposes  of  settlement  to  be  made 
by  the  County  Surveyor,  or  survey  made  by  persons  employed  by  him  and 
acting  under  his  direction  and  certified  by  him,  is  sufficient. 

CoNSTBUCTiON  OF  Statutb — OFFICIAL  AcTS  BT  Emplotres.  Where  a  statute 
(UUb  Stats.  1862,  176)  provided  that  **  the  County  Surveyor  shall  within  thirty 
days  after  completing  any  survey  make  true  copies,  etc." :  Heldf  that  a  survey, 
not  made  by  the  officer  personally  but  by  persons  employed  by  him  and  acting 
under  his  direction,  if  adopted  as  his  act  and  certified  to  by  him  as  such,  was 
a  compliance  with  the  law. 

Prbsumption  in  fatob  of  Settleb  Imtbbbvpted  in  his  Sbttlemsnt.  In  a  suit 
for  the  possession  of  public  land  claimed  by  the  plaintiff  under  the  Utah  Uws, 
(Utah  Stats.  1852,  176,  and  1866,  271)  where  it  appeared  that  he  had  entered 
in  good  faith,  and  had  the  land  surveyed  and  was  proceeding  to  fence  it  when 
the  defendant  forcibly  drove  him  off :  Hefdj  that  it  would  be  presumed,  even 
although  the  fence  then  being  built  was  not  of  sufficient  character,  that  an 
inclosure  in  all  respects  sufficient  would  have  been  completed. 

No  Advantaob  of  One*s  Own  Wbono.  The  law  permits  no  person  to  profit  by 
his  own  wrong. 

FoBEioN  Cobpobatiok  cannot  Plead  Statute  of  Limitations.  Fordgn  corpora- 
tions are  within  the  exception  of  the  Statute  of  Limitations  as  to  persons 
absent  from  the  State  when  a  cause  of  action  accrues  against  them. 

CoNBTBCoriON  OF  STATUTE  OF  LIMITATION.  ScctioD  twcDty-one  of  the  Statute  of 
Limitations,  (Stats.  1861)  in  the  use  of  the  expression  "cause  of  action,"  in- 
cludes real  action  or  actions  as  to  real  estate  as  well  as  personal  action. 

Cbollab  PoTOfii  Co.  V.  Kennedy,  (3  Nev.  851)  in  so  far  as  it  expresses  an  opinion 
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that  a  fordgn  corporation  is  entitled  to  avail  itself  of  the  bar  of  the  Statute 
of  Limitations  in  an  action  concerning  real  property,  disapprored  and  declared 
not  the  decision  of  the  Court. 

Ebrobs  not  Pbejudiclll.  a  judgment  will  not  be  reversed  on  account  of  error 
in  an  instruction  to  the  jury,  when  it  appears  that  the  instruction  could  not 
possibly  have  injured  the  party  complaining  or  misled  the  jury  to  his  pre- 
judice. 

No  Rkvkbbal  roB  Ebror  whbrs  Judgment  clearly  Right.  A  verdict  which  is 
undoubtedly  right  upon  the  evidence,  that  is,  so  clearly  right  that  if  it  were 
the  other  way  it  would  be  considered, contrary  to  the  evidence,  should  not  be 
set  aside  because  of  the  admission  of  improper  evidence  or  the  giving  of 
incorrect  instructions. 

On  Pbtition  fob  Rehbabino:  Vested  Rights  under  Utah  Settlers*  Statute — 
Repeal  of  Statutes.  The  Statute  of  Utah  Territory  relating  to  settiements 
on  public  land  (Utah  Stats.  18S2,  176 ;  1856,  116 ;  and  1856,  271)  which 
declared  that  in  certain  cases  the  Surveyor's  certificate  of  survey  should  "  be 
title  of  possession  to  the  person  or  persons  holding  the  same,*'  gave  to  such 
certificate  the  character  of  a  title  as  against  all  save  the  General  Government ; 
and  after  the  laws  had  been  complied  with  and  a  titie  obtained  under  them, 
the  repeal  of  the  laws  could  not  destroy  the  title  so  acquired. 

Objections  for  Defect  of  Evidence  not  made  in  Coubt  below.  An  objection 
on  account  of  a  defect  in  the  evidence,  which  would  have  been  proper  when 
the  evidence  was  produced  but  might  have  been  removed  if  then  made,  will 
not  be  allowed  to  be  raised  for  the  first  time  in  the  Appellate  Court. 

Gbosbtta  v.  Hunt  et  als.,  in  so  far  as  it  eipresses  an  opinion  as  to  the  necessity 
of  filing  a  copy  of  survey  with  the  Surveyor-General  under  the  Statutes  of 
1852,  (Utah  Stats.  1862,  175)  disapproved  and  declared  not  the  decision  of 
the  Court 

Filing  Papebs  in  Recobdeb's  Office — ^Indobsbment  of  Filing.  Where  a  statute 
(Utah  Stats.  1856,  176)  required  a  copy  of  a  survey  to  be  filed  in  the  County 
Recorder's  office,  and  a  copy  was  produced  therefrom  with  an  indorsement  by 
the  Recorder  that  it  was  filed  at  the  proper  time,  the  fact  that  there  was  a 
further  indorsement  by  him  that  it  wss  recorded,  which  was  not  required : 
IleU  not  to  vitiate  the  filing  as  required  by  law  nor  admit  a  presumption  that 
it  was  merely  filed  for  record. 

Construction  of  Statute — Ezpbessio  uniub,  exclusio  altebius.  The  second 
section  of  the  Stotute  of  1852  (Utah  Stats.  1855,  176)  in  regard  to  County 
Surveyors,  required  them  to  keep  a  record  of  all  surveys  made  and  of  all  cer- 
tificates given  by  them,  and  especially  provided  that  *'no  certificate  shall  be 
valid  unless  filed  in  the  Recorder's  office,  as  provided  for  in  this  Act " :  ffeU 
that  if  a  certificate  was  duly  filed  in  the  Recorder's  office,  the  omission  to  do 
any  of  the  other  acts  imposed  by  the  section  would  not  invalidate  it. 

CoNSTBUcnoN  OF  STATUTES — Cebtifioate  OF  SuBVET.  Where  a  certificate  of 
survey,  made  under  the  Statute  of  1865,  (Utah  Stats.  1855,  176)  stated  that 
the  survey  was  made  for  a  certain  person,  naming  him:  Ildd,  that  it  was  a 
sufficient  compliance  with  the  portion  of  the  statute  requiring  the  certificate 
to  certify  **  to  whom  given." 
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Appbal  from  the  District  Court  of  the  Fourth  Judicial  District, 
Lyon  County. 

This  was  an  action  of  ejectment,  commenced  on  May  8d,  1867, 
by  Robert  Robinson,  WiUard  B.  Farwell,  and  WiDiam  V.  Wells, 

against  the  Imperial  Silver  Mining  Company, Greentree,  and 

McKay,  to  recoTor  possession  of  a  rectangular  piece  of  land, 

two  liundred  and  fifty  yards  from  east  to  west,  and  three  hundred 
yards  from  north  to  south,  on  the  Carson  River,  in  Lyon  County, 
upon  which  was  situated  the  Rock  Point  Quartz  Mill,  together  with 
the  mill  and  water  flowing  to  it  for  its  use,  and  twenty-five  thousand 
five  hundred  dollars  damages  for  the  withholding  of  possession  and 
use  of  the  mill.  Subsequently  and  before  the  hearing,  the  action 
was  dismissed  as  to  the  defendants  Greentree  and  McKay,  and  the 
claim  for  damages  waived.  The  cause  came  up  first  before  Judge 
Hayden  of  the  Fourth  Judicial  District,  but  after  a  short  investigar 
tion  he  determined  that  he  was  disqualified  from  trying  it,  by  reason 
of  an  interest  held  by  him  in  certain  lots  in  the  town  of  Dayton, 
embraced  within  the  limits  of  the  lands  dumed  by  plaintiff;  and 
at  his  request,  S.  H.  Wright,  Judge  of  the  Second  Judicial  District, 
occupied  the  bench  when  the  case  again  came  up.  It  was  tried 
before  a  jury  in  August,  1867,  and  resulted  in  a  verdict  in  favor  of 
plaintiflb,  for  the  land,  property,  and  water  rights,  and  costs  of  suit, 
upon  which  judgment  was  entered.  A  motion  for  new  trial  on 
behalf  of  the  defendant  was  overruled,  and  an  appeal  was  then 
taken  from  the  judgment  and  order  refusing  to  grant  a  new  trial. 

It  appeared  that  the  Imperial  Silver  Mining  Company  was  a 
corporation  organized  under  the  laws  of  the  State  of  Cidifomia, 
incorporated  in  1868,  since  which  time  it  had  been  in  the  possession 
of  the  premises  sued  for ;  and  it  was  claimed  that  it  had  erected 
improvements  on  the  ground  at  a  cost  of  over  a  quarter  of  a  million 
of  dollars. 

The  record  in  the  case  is  very  voluminous,  but  all  the  facts,  in 
addition  to  tiie  foregomg,  necessary  for  a  full  understandmg  of  the 
decision,  are  stated  in  the  opinion. 

WiUiatM  ^  BizUr^  for  Appellant. 

I.  The  rules  of  law  which  must  control  the  action  of  the  Court  in 
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its  decision  will  be  found  in  Sankey  v.  Nbyea^  (1  Nev.  68)  where 
it  is  held  that  possession  when  solely  relied  on  should  be  a  pedis 
vosse%8iOy  an  actual  occupation,  a  subjection  to  the  will  and  control ; 
and  in  McFarland  v.  CtUbertson^  (2  Nev.  280)  where  this  Court 
reiterates  the  doctrine  of  Sankey  r.  NoyeB^  and  it  is  said  with 
approbation  that  the  Courts  have  repeatedly  held  that  to  acquire 
title  by  possession  to  farming,  or  arable  and  meadow  land,  it  must 
be  inclosed  by  a  substantial  fence.  In  many  cases  it  has  been  held 
that  even  a  fence  is  not  sufficient,  but  that  the  claimant  must  use 
and  occupy  the  inclosed  premises,  or  some  part  of  them.  (See,  also, 
Wright  V.  WhiteffideSj  16  Cal.  47  ;  Garrison  v.  Sampson^  15  Cal. 
93 ;  Coryell  v.  Cain,  16  Cal.  678 ;  Wolf  v.  Baldmn,  19  Cal.  313 ; 
Polack  V.  McGrathj  32  Cal.  16 ;  Woodworik  v.  Fulton,  1  Cal.  304 ; 
Murphy  v.  Wallingford,  6  Cal.  648 ;  Preston  v.  Kehoe,  16  Cal. 
316 ;  Cummins  v.  Scott,  20  Cal.  83 ;  Button  v.  Shumaker,  21 
Cal.  464.) 

From  what  has  been  said  by  this  Court,  and  in  other  cases  cited, 
it  is  clear  that  the  least  which  can  be  required  of  one  claiming  pub- 
lic land  by  possession  against  another  who  has  entered  thereon,  is 
that  he,  the  claimant,  was  at  the  time  of  the  entry  in  ihe  actual 
occupation  of  the  premises,  using  and  holding  the  same  and  exer- 
cising such  acts  of  ownership  relative  thereto  as  are  usually  and 
ordinarUy  exercised  with  reference  to  such  property. 

The  same  acts  are  not  required  in  every  instance,  but  must  be 
such  as  are  appropriate  to  the  use  for  which  the  land  was  taken ; 
and  must,  in  all  cases,  amount  to  an  open,  notorious  exercise  of  ex- 
clusive dominion  and  assertion  of  title  to  the  premises.  And  it  is 
further  well  settled  that  when  all  the  facts  of  a  case  are  before  this 
Court  it  will  determine  whether  they  are  sufficient  in  law  to  consti- 
tute possession.  We  do  not  understand  Staininger  v.  Andrews,  (4 
Nev.  69)  and  Sharon  v.  Davidson,  (4  Nev.  416)  as  holding  a 
different  doctrine. 

But  it  is  claimed  that  the  entry  of  Black  and  Eastman  excused 
Johnson  from  any  further  acts  necessary  to  complete  his  possession, 
and  Alford  v.  Dewin  (1  Nev.  207)  was  cited  as  sustaining  the 
proposition.  The  greatest  length  to  which  that  case  can  be  con- 
strued as  going  is,  that  when  the  law  requires  a  series  of  acts  to  vest 
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title  to  land,  and  one  who  proceeds  in  good  faith  to  perform  such 
acts  is  prevented  by  another  from  doing  any  one  or  all  of  them, 
then  as  against  the  latter,  he  will  be  presumed  to  have  filled  the 
requirements  of  the  law — that  is  to  say,  the  attempt,  in  good  faith, 
to  perform  the  act,  will  be  taken  for  its  execution.  Such  is  the  law, 
but  we  cannot  see  how  that  rule  is  to  be  extended  to  this  case. 

Johnson  was  not  acting  under  the  provisions  of  any  statute  upon 
the  subject,  but  was  attempting  to  acquire  title,  if  at  all,  under  the 
general  rules  of  law  relating  to  possession,  which  are  about  the 
same  throughout  the  United  States  when  applied  to  the  use  of 
public  lands.  He  had  no  right  to  stop  and  rest  upon  a  few  discon- 
nected, uncertain  acts  which  did  not  give  him  possession,  because 
others  were  attempting  to  acquire  title  to  a  part  of  the  land  claimed 
by  him  under  the  same  rules  of  law  which  it  is  supposed  he  was 
acting  under,  and  offer  as  an  excuse  for  not  attempting  to  perfect 
his  tide  those  attempts  of  others.  If  such  an  excuse  for  non-action 
should  be  allowed  by  the  Courts,  then  the  development  and  progress 
of  the  country  would  be  greatly  retarded.  No  man  would  dare 
enter  upon  land  upon  which  a  notice  or  blazed  tree  could  be  found, 
from  an  apprehension  that  l\e  who  posted  the  notice  or  blazed  the 
tree ;  or  an  enterprising  grantee  of  his  who  dealt  in  stale  titles  and 
other  old  wares  might,  afber  the  lapse  of  years,  oust  him  and  take 
his  improvements  as  well  as  the  land. 

To  perfect  title  by  possession  to  a  given  tract  of  land  one  must 
do  all  in  his  power  to  reduce  it  to  his  exclusive  dominion,  and  if 
obstructed  in  regard  to  a  pai*t  of  it,  he  must  occupy  what  he  can, 
and  continue  to  assert  in  an  appropriate  manner  his  claim  to  the 
whole.  Unless  he  continues  to  occupy  a  relation  to  the  whole  tract 
which  would  justify  his  recovery  of  any  part  of  it  against  all  in- 
truders, he  cannot  recover  any  of  it,  except  that  which  he  has  the 
actual  possession  of,  and  that  possession  must  be  the  possessio  pedis. 
In  other  words,  before  ejectment  can  be  maintained  the  plainti& 
must  show  actual  or  constructive  possession  of  the  premises  sued 
for  at  some  time.  Actual  possession  consists  in  having  reduced  to 
his  exclusive  dominion  the  particular  piece  of  land ;  constructive 
possession  in  having  the  dominion  of  part  with  a  proper  assertion  of 
titie  to  the  remainder,  or  attempted  and  prohibited  dominion  of  it. 
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As  to  DeGroot,  it  appears  that  he  employed  one  McMurray  to 
survey  for  him  the  land  described  in  his  deed  from  Johnson.  Mc- 
Murray  was  an  employ^  of  Marlette,  County  Surveyor,  and  Marlette 
certified  the  survey.  Williams,  a  selectman,  approved  it,  and  the 
Recorder  of  the  county  placed  it  on  record.  Black  and  Eastman 
for  themselves,  and  Collins  for  the  Mineral  Rapids  Company — each 
claiming  possession  of  parts  of  the  land  surveyed — attempted  to 
prevent  the  survey,  and  drove  DeGroot  off.  This  survey  was  not 
an  act  of  possession,  or  such  an  act  as  would  give  or  tend  to  give 
title  by  possession ;  it  was  not  so  intended,  but  on  the  contrary, 
seems  to  have  been  an  effi>rt  to  conform  to  the  Utah  statutes,  and  to 
secure  by  virtue  of  those  statutes  a  title  for  one  year.  Then  if  we 
attach  this  to  all  past  acts  of  DeGroot  and  Johnson,  and  admit  that 
each  act  followed  its  predecessor  in  due  and  reasonable  time,  we 
find  there  is  yet  a  complete  failure  to  come  witlun  the  rules  of  pos- 
session so  as  to  confer  title. 

If  that  survey  conferred  any  right  whatever,  that  right  com- 
menced with  the  completion  of  tiie  survey.  We  find,  however,  that 
Black  and  Eastman  were  then  in  the  actual  possession  of  the  premi- 
ses in  controversy,  and  we  presume  that  no  one  will  clium  that  the 
Utah  statutes  intended  to  give  or  could  give  title  by  a  mere  survey 
against  one  in  possession  at  the  time  of  survey.  Black  and  East- 
man were  there  by  consent  and  license  of  the  Federal  Government 
in  which  the  fee  rested,  and  it  was  not  within  the  power  of  the  Utah 
Legislature  to  confer  authority  upon  another  to  oust  them.  If 
allowed  the  full  force  of  all  that  is  claimed  for  it  by  respondents, 
the  Utah  Acts  referred  to  were  calculated  to  work  hardships  to 
individuals  and  greatiy  retard  the  progress  of  the  country,  for  it  is 
said  that  an  unlimited  quantity  of  land  could  be  embraced  within  a 
survey,  and  that  no  other  act  was  necessary  to  give  titie  tor  one 
year.  If  such  construction  may  be  given  to  the  law,  then  the 
Courts  ought  to  be  very  strict  in  its  application.  One  claiming  by 
such  title  should  be  required  to  come  within  both  the  letter  and 
spirit  of  the  statute.  The  Utah  statutes  only  attempted  to  attach 
the  rights  claimed  by  respondents  to  a  survey  made  by  the  County 
Surveyor.  This  was  not  made  by  the  County  Surveyor,  or  even 
by  a  deputy  of  his,  but  by  an  unsworn,  unauthorized  citizen,  whose 
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acts  were  no  more  binding  upon  the  Government  or  its  citizens  than 
those  of  any  other  private  person;  and  although  the  statute  says  that 
the  certificate  of  the  Surveyor  ^^  shall  be  title  of  possession/'  yet  it 
is  clearly  contemplated  that  an  actual  survei/  shall  first  have  been 
made  by  a  competent  ofEcer. 

The  object  of  requiring  an  actual  survey  was  that  monuments  of 
such  a  character  should  be  erected  or  established  upon  the  land  as 
would  attract  attention  and  put  all  persons  desiring  to  occupy  it 
upon  inquiry  concerning  tide  to  the  same.  If  such  survey  was  not 
required  and  an  actual  occupation  of  the  premises  was  not  neces- 
sary to  acquire  titie,  then  the  community  would  have  been  con- 
stantly liable  to  become  unconsciously  trespassers. 

Again :  There  is  some  conflict  of  authority  relating  to  the  power 
of  an  officer  to  appoint  a  deputy  unless  thereunto  authorized  by 
law ;  but  there  certainly  can  be  no  question  that  acts  in  their  nature 
official  performed  by  one  who  is  neither  an  officer  elected,  appointed 
or  commissioned,  are  void.  As  DeGroot's  survey  was  not  made  by 
an  officer  recognized  by  law,  we  claim  that  it  did  not  confer  any 
right  upon  him. 

If,  however,  we  admit  that  the  survey  was  made,  certified  and 
recorded  as  required  by  law,  and  tiiat  at  the  time  it  was  made  there 
was  no  adverse  possession  by  Black  and  Eastman,  respondents  still 
fail  to  establish  a  title  to  the  premises  sued  for.  The  Utah  statutes, 
under  which  they  claim,  required  them  to  fence  the  land  within  one 
year,  and  declared  that  a  failure  to  do  so  should  work  a  forfeiture 
of  all  right  acquired  by  the  survey.  DeOroot  and  his  grantees 
failed  to  build  tiie  required  fence,  but  they  allege  as  an  excuse  for 
their  fulure,  that  they  were  forcibly  prevented  from  doing  so  by 
Black,  Eastman,  and.  otiiers.  This  excuse  cannot  be  counted  to 
their  credit  unless  the  acts  which  Black  and  Eastman  prevented 
would,  if  completed,  have  perfected  -their  title. 

From  the  evidence,  it  appears  that  the  fence  which  was  built,  was 
made  by  {^anting  posts  eight  feet  apart  and  nailing  to  them  two 
boards,  each  eight  inches  wide,  and  that  the  intention  was  to  make 
the  entire  inclosure  in  the  same  manner.  Let  us  suppose  that  they 
had  carried  out  their  intention  by  building  the  kind  of  fence  men- 
tioned around  the  entire  tract,  would  that  have  ^ven  them  titie 
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either  under  the  common  law  rule  of  possession  or  the  Utah 
statutes  ?  The  authorities  heretofore  cited  and  a  fair  construction 
of  the  Utah  statutes  clearly  justify  and  require  an  answer  in  the 
negative.  A  fence  of  the  kind  they  were  building  would  no  more 
have  reduced  the  land  to  their  exclusive  dominion  and  possession, 
than  the  mere  planting  of  stakes  or  the  blazing  of  trees. 

In  concluding  this  branch  of  tlie  case  we  call  the  attention  of  the 
Court  to  the  question  whether  the  Utah  statutes  relative  to  lands, 
by  virtue  of  which  respondents  claim  titie,  furnish  the  proper  rule 
of  decision  for  this  controversy.  The  Territorial  Government  of 
Utah  had  no  power  to  dispose  of  the  public  lands  within  the  Terri- 
tory, nor  to  give,  grant,  or  vest  any  interest  therein.  The  full 
extent  of  the  power  of  that  Government  was  to  fix  the  rules  which 
should  govern  in  her  Courts  in  actions  between  her  citizens  respect- 
ing land  or  other  property.  The  Utah  Legislature  could  not  pass 
laws  affecting  the  right  to  land,  but  had  the  power  to  declare  the 
remedies  which  should  pertain  to  the  same.  It  could  not  say  that 
certain  acts  should  confer  title  to  land,  but  had  full  power  to  declare 
the  circumstances  under  which  the  plaintiff  or  defendant  in  a  given 
character  of  case  should  recover  in  the  Courts  of  the  Territory. 

If  we  are  right  in  holding  that  the  Utah  statutes  spoken  of  per- 
tained merely  to  the  remedy^  then  with  the  repeal  or  abrogation  of 
those  statutes  fell  the  right  to  claim  under  them  in  the  Courts  of  the 
country.  On  the  twenty-first  of  March,  1861,  the  Congress  passed 
the  Act  organizing  the  Territory  of  Nevada.  Upon  the  passage  of 
that  Act  the  statutes  of  Utah  ceased  to  operate  within  the  limits  of 
the  new  Territory.  As  a  consequence  those  attempting  to  hold 
lands  within  Nevada  Territory  by  Utah  survey  title  were  compelled 
to  enter  into  actual  possession  of  them  or  forfeit  all  claim  thereto. 
The  respondents  did  not  take  such  actual  possession  and  did  no  act 
whatever  with  relation  to  the  land  in  controversy  until  their  attempt 
to  fence  in  the  f&ll  of  that  year,  making  a  period  of  six  months, 
running  through  the  entire  farming  season,  during  which  they  ftdled 
to  assert  title  to  or  enter  upon  the  premises ;  hence  if  they  ever  had 
any  right  to  it  they  lost  it  then. 

II.  The  usual  mode  of  appropriating  water  is  by  notice,  followed 
by  laying  out  a  ditch  or  canal,  and  within  a  reasonable  time  there- 
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after  constructing  such  ditch  or  canal  and  diverting  the  water  into 
it.  If  it  is  desired  to  build  a  mill  in  connection  with  the  ditch,  the 
usual  custom  is  to  indicate  bj  notice,  or  monuments,  or  stakes,  the 
site  of  the  mill.  In  December,  1859,  Black  and  Eastman  located 
the  ditch  and  mill  site  now  owned  and  occupied  by  appellant,  by 
posting  notices  at  the  head  of  the  ditch  and  the  mill  site.  They 
surveyed  out  their  ditch  and  piled  up  stones  as  monuments  at  the 
mill  site,  to  indicate  the  location  of  their  mill,  and  soon  after  com- 
menced the  construction  of  their  ditch.  They  pursued  the  work 
far  enough  during  the  season  of  1860  to  divert  the  water  of  the 
river,  and  the  following  season  completed  the  entire  undertaking 
and  commenced  operating  their  null.  Having  regularly  followed 
one  act  by  another  within  a  reasonable  time,  until  the  completion  of 
the  ditch  and  mill,  their  rights  related  back  to  the  first  act,  and 
hence  their  title  dates  in  December  of  1859,  and  it  must  be  held 
good  against  all  claims  attempted  to  be  secured  subsequent  to  that 
date.  We  have  heretpfore  shown  that  at  the  time  named  Johnson 
had  not  even  the  shadow  of  a  titie. 

Again :  The  Mineral  Rapids  Company  located  the  same  land  in 
February  of  1860,  for  a  town  site.  They  leased  a  part  of  it  to  be 
actually  occupied  by  one  of  the  company,  and  laid  the  entire  tract 
off  into  town  lots,  streets,  etc.,  and  staked  and  mapped  the  whole  in 
tlie  usual  and  ordinary  mode  of  laying  off  towns.  We  submit  that 
as  they  occupied  the  land  in  the  appropriate  manner  of  occupying 
lands  for  such  purposes,  they  acquired  title  to  the  whole  town  site 
except  that  portion  of  it  then  in  the  actual  possession  of  Black  and 
Eastman,  whose  better  right  they  acknowledged.  As  against  John- 
son the  Mineral  Rapids  Company  had  the  better  tide,  and  we  have 
succeeded  to  all  they  had.  So  far  as  the  water  right  goes,  there 
can  be  no  question  but  that  the  Mineral  Rapids  Company  acquired 
a  perfect  title,  or  as  perfect  as  possession  could  make  it. 

III.  The  second  instruction  was  wrong.  It  is  subject  to  tlie 
objection  that  no  qualification  was  made  in  favor  of  those  in  the 
adverse  possession  of  the  land  surveyed,  at  the  time  of  survey. 
The  jury  were  left  to  conclude,  and,  by  the  import  of  the  instruc- 
tion, given  to  understand,  that  a  survey  made,  certified,  and  recorded, 
as  required  by  the  Utah  laws,  gave  titie  for  one  year  agidnst  all 
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persons  without  regard  to  the  time,  manner,  or  circumstances  of 
their  entry.  That  there  was  some  peculiar  efficacy  about  a  surrey 
and  observance  of  Utah  laws  and  customs  which  gave  a  sanctity  to 
a  right  claimed  under  them,  above  and  superior  to  one  obtained  in 
any  other  manner ;  that  the  eiFect  was  to  do  away  with  all  previous 
eflforts  to  secure  title  to  the  tract  thus  honored.  As  we  claimed  by 
possession  taken  previous  to  and  existing  at  the  time  of  DeGroot's 
survey,  the  Court  ought  to  have  qualified  this  instruction  by  declaim 
ing  that  such  a  survey  could  not  operate  to  give  title  as  against  one 
who  had  previously  located  the  surveyed  land  and  was  then  in  its 
actual  occupancy. 

IV .  The  Court  gave  the  third  and  fourth  instructions  offered  by 
respondents,  and  refused  the  seventh,  asked  by  appellant,  upon  the 
theory  that  a  foreign  corporation  is  not  entitled  to  the  benefit  of  our 
Statute  of  Limitations.  Whether  the  action  of  the  District  Court 
upon  this  subject  was  correct  or  not  is  a  matter  of  serious  debate. 
Mr.  Justice  Beatty,  in  ChoUar-Poton  Company  v.  Kennedy,  (3 
Nev.  861)  made  a  strong  argument  on  our  side  of  the  question. 
We  do  not  believe  that  a  foreign  corporation  can  plead  the  statute 
in  personal  actions,  but  after  careful  consideration  are  disposed  to 
agree  with  Judge  Beatty  in  reference  to  the  application  of  section 
twenty-one  to  actions  concerning  real  estate.  There  are  strong 
reasons  why  the  exception  embraced  in  that  section  should  apply  to 
personal  claims,  but  none  for  its  application  to  actions  pertaining  to 
realty. 

A  judgment  for  a  personal  demand  should  be  based  upon  per- 
sonal service  of  summons  that  it  may  be  made  available  beyond  the 
limits  of  the  State,  while  mbstittited  service  is  as  effectual  as  a<ctual 
service  in  actions  for  the  recovery  of  real  properly.  Why  then 
make  the  mode  of  service  rather  than  tiie  relation  of  the  parties  to 
the  property  in  real  actions  control  the  time  of  their  commencement  ? 
Judge  Beatty  also  suggests,  correctiy,  that  ejectment  may  be  main- 
tiuned  against  any  one  in  possession,  whether  master  or  servant. 
He  might  have  added  that  it  can  only  be  maintained  against  the 
party  in  possession. 

Now,  then,  we  are  told  that  a  foreign  corporation  cannot  exist 
beyond  the  limits  of  the  State  within  which  it  is  created,  and  there- 
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fore  can  never  be  within  this  State,  or,  in  the  language  of  the  Limi- 
tation Act,  is  ^'  always  absent  from  the  State."  K  the  proposition 
be  true,  then  how  can  such  a  corporation  eject  a  party,  and  actually 
possess  the  land  entered  upon  ?  It  seems  to  us  that  respondents' 
argument  cuts  both  ways,  and  that  they  must  either  admit  the 
appellant  in  the  State,  f^nd  therefore  in  possesdon  of  the  premises 
they  sued  for,  or  else  out  of  the  State,  and  therefore  incapable  of 
ejecting  them.  If  the  first,  the  Act  of  Limitations  applies,  or  if  the 
second,  the  complaint  does  not  state  a  cause  of  action. 

Mesick  ^  Seely,  for  Respondents. 

I.  We  claim  that  upon  the  whole  evidence  the  verdict  t«  right. 
The  jury  decided  the  case  after  a  patient  and  protracted  hearing 
of  a  great  mass  of  testimony,  oral  and  documentary,  which,  in  many 
of  its  features,  was  conflicting,  and  some  of  which,  by  reason  of  such 
conflicts,  had  to  be  qualified  or  entirely  disregarded.  This  Court 
will  not  disturb  that  verdict,  except  on  manifest  error  shown  afllrma- 
tively  by  the  appellant,  and  but  for  which  the  verdict  should  have 
been  for  the  appellant.  K  the  verdict  appears  right  upon  the  whole 
case,  it  will  not  be  disturbed  on  appeal. 

We  assume  the  privilege  of  basing  our  right  upon  any  fact  within 
the  record  sufficient  to  support  it,  and  we  especially  rely  upon  the 
certificate  of  survey  of  the  County  Surveyor  of  Carson  County  to 
DeOroot,  our  grantor,  dated  November  5th,  1860,  upon  a  survey 
made  October  30th  and  81st,  1860,  which  covers  the  land  in  ques- 
tion in  this  suit.  At  the  time  this  survey  was  made  and  certificate 
^ven,  the  statutes  of  Utah  (Utah  Stats.  1855, 175)  provided  that 
the  County  Surveyor  should  give  a  certificate  of  such  survey  to  the 
person  for  whom  it  was  made,  describing  the  tract,  block,  or  lot,  and 
number  of  acres  contained ;  and  such  certificate  should  be  "  tide  of 
possession  to  the  person  or  persons  holding  the  same."  The  Utah 
statutes  further  provided  (Utah  Stats.  1855,  271)  that  the  Re- 
corder should  not  record  any  land  to  any  person  until  a  certificate 
of  the  survey  had  been  procured  that  such  land  had  been  surveyed, 
and  such  certificate  of  survey  had  been  approved  and  countersigned 
by  one  or  more  of  the  Selectmen  of  the  county,  and  that  '^  one 
year  shall  be  allowed  to  persons  having  land  surveyed  to  mclose 
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and  fence  said  land."  And  in  Alford  v.  Dewin,  (1  Nev.  207) 
this  Court  gave  force  and  effect  to  these  Utah  statutes,  and  estab- 
lished the  right  of  recovery  under  the  certificate  directed  by  these 
statutes  to  be  given.  See  also  Dewnond  v.  Stone,  (I  Nev.  378) 
to  the  same  effect.  There  was  a  substantial  compliance  on  the  part 
of  DeGroot  with  the  Utah  statutes  aa  to  all  acts  to  be  done  for  the 
acquisition  of  the  right  of  possession  and  transfers  of  interest.  The 
legal  effect  of  the  certificate  was  to  endow  DeGroot  with  the  title  of 
possession — that  is,  the  possessory  right  or  title — for  the  period  of 
one  year,  without  any  act  being  done  on  his  part.  Black  and  East- 
man, from  whom  appellant  derives  its  right,  took  possession  of  the 
land  in  controversy  and  ousted  DeGroot  within  the  year  after  the 
survey ;  and  afterward,  in  August,  1861,  when  the  then  owners  of 
the  DeGroot  interest  undertook  to  inclose  and  fence  the  land,  they 
were  forcibly  prevented  by  Black  and  Eastman  and  the  Imperial 
Silver  Mining  Company. 

This  ouster  of  DeGroot  and  the  prevention  of  the  fencing  of  the 
land,  caused  by  Black  and  others  under  whom  defendant  claims, 
form  a  valid  excuse  for  not  fencing  within  the  year,  and  estop  the 
defendant  in  this  controversy  from  availing  itself  of  the  objection 
that  the  land  was  not  inclosed  within  that  period.  (^Alford  v. 
Demnj  1  Nev.  207.)  And  ever  since  that  time  DeGroot  and  his 
successors  in  interest  have  been  kept  out  of  the  possession  of  the 
land  by  defendant  and  those  vnder  whom  it  claims.  This  would, 
upon  the  merits  of  the  case,  seem  to  justify  the  verdict  beyond  all 
question. 

II.  The  law  does  not  say  that  the  survey  must  be  made  by  the 
Surveyor  in  person,  nor  how  it  shall  be  made.  (^Alford  v.  Dewin^ 
1  Nev.  207.)  But  this  certificate  is  itself  evidence  of  the  facts 
which  the  law  directs  the  Surveyor  to  certify. 

The  testimony  of  Marlette  shows  that  though  he  did  not  make 
the  surveys,  they  were  made  by  his  order  and  direction  and  by  his 
assistant ;  and  upon  such  acts  as  his  own  he  issued  the  certificate. 
The  manual  labor,  within  no  rule,  was  required  to  be  done  by  him. 
He  had  a  right  to  act  by  agents  and  employes — everything  being 
done  in  his  name  and  by  his  direction,  and  he  adopting — ^and  being 
responsible  for  such  acts  as  his  own,  done  in  the  performance  of 
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his  official  duties.  The  law  directs  certain  recordsto  be  made,  and 
copies  to  be  given  bj  certain  officers.  May  they  not  have  the 
writing  done  by  any  employe,  without  invalidating  the  official  act  in 
which  the  writing  is  used  ?  The  objection  under  consideration,  if 
allowed,  ivould  upset  four-fifth^  of  all  official  acts  performed.  This 
certificate,  like  a  patent,  imports  verity,  and  is  binding  on  third 
parties. 

UI.  As  to  the  next  objection  it  is  sufficient  answer  to  say,  that 
the  laws  of  Utah  were  the  laws  of  the  United  States  as  much  so  as 
if  they  had  been  made  by  Congress  itself,  or  by  Commissioners 
appointed  by  Congress ;  and  that,  upon  the  plainest  principles,  the 
organization  of  the  territorial  government  of  Nevada  did  not  put 
an  end  to  either  remedies  or  rights  given  by  the  Utah  statutes. 
But  this  permission  to  occupy  public  land,  and  prohibition  against 
intrusion,  decreed  by  the  statute,  was  a  right — ^not  in  the  land,  but 
over  it — subordinate  certainly,  and  only  subordinate,  to  the  will  and 
subsequent  acts  of  the  Government  of  the  United  States,  or  of  some 
other  territorial  government  which  Congress  might  depute  over  the 
same  territorial  area. 

The  Courts  of  Nevada  Territory  always  recognized  and  enforced 
the  Utah  laws,  until  changed  by  territorial  legislation  or  congres- 
sional action,  and  upheld  rights  and  redressed  wrongs  thereunder. 

rV.  As  to  the  next  objection  the  Court,  in  the  case  of  Alford 
V.  Dewin^  has  made  answer  for  us :  '^  That  before  the  expiration  of 
the  year,  the  defendants  [or  its  grantors]  had  entered,"  and  that 
"  the  plaintiffs  [or  their  grantors]  being  wrongfully  ousted,  could 
not  fence."  It  does  not  lie  in  the  mouth  of  Black,  or  of  defendant, 
to  say  that  if  thcplaintifis  had  not  been  prevented  they  would  not' 
have  made  a  sufficient  fence.  So  far  as  defendant  is  concerned, 
plaintiff  were  not  bound  to  fence  at  all  under  the  circumstances : 
their  right  was  good  without  any  fence ;  and  it  would  seem  strange, 
if  an  effort  to  make  a  fence  of  any  kind  about  the  premises  could 
place  them  in  any  worse  position. 

Again :  There  could  not  have  been  and  there  was  no  evidence 
that  a  sufficient  fence  would  not  have  been  built  within  the  year, 
but  for  the  interference  proven. 

y.    As  to  the  objection  that  Black  and  Eastman  were  in  actual 
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poBsession  of  the  property  when  the  survey  was  made,  it  is  plain  that 
their  acts  and  those  of  the  Mineral  Rapids  Co.,  done  within  the 
same  period  of  time,  constituted  no  possession,  and  also  left  the 
property,  vacant  at  the  time  of  the  survey,  and  open  and  suscep- 
tible to  appropriation  by  the  survey  and  certificate  to  DeGroot, 
miade  under  the  Utah  statutes^ 

If  the  acts  of  Black  and  Eastman  and  the  Mineral  Rapids  Co., 
done  before  the  survey,  were  sufficient  to  give  them  &  right  to  the 
property,  and  the  property  was  therefore  not  vacant,  then  so  were 
the  acts  done  by  Johnson  and  DeGroot ;  and  the  latter  took  prece- 
dence of  the  former,  because  the  location  of  Johnson,  to  which  the 
acts  of  himself  and  DeGroot  related,,  were  first  in  time ;  and  Black 
and  Eastman,  and  the  Mineral  Rapids  Co.,  and  the  Imperial  Co., 
had  knowledge  of  such  priority.  But  if  the  acts  of  neither  were 
sufficient  to  possess  the  property,  then  the  same  was  vacant  when 
the  survey  was  made,  and  the  tide  of  possession,  or  the  possessory 
title  thereto,  was  conferred  upon  DeGroot  by  the  certificate  of  ^iv 
vey.  (^Savkey  v.  Noyea^  1  Nev.  68 ;  Ophir  Silv.  Min,  Co.  v. 
Carpenter  J  4  Nev.  634;  Staininger  v.  Andrews^  4  Nev.  69; 
Sharon  v.  Davidson^  4t  Nev.  416.) 

YI.  If  the  certificate  of  survey  to  DeGroot,  which  is  the  founda- 
tion of  our  right  was  valid,  the  verdict  was  correct  and  could  not 
have  been  different,  notwithstandmg  all  acts  antecedent  to  the  sur- 
vey and  rulings  and  instructions  of  the  Oourt  in  reference  thereto. 
Even  if  such  acts  were  irrelevant  or  incompetent  to  sustain  a  right 
of  recovery,  and  if  the  rulings  of  the  Court  in  relation  thereto  were 
erroneous — still,  upon  the  certificate  alone  and  the  undisputed  evi- 
'dence  having  relation  thereto,  the  right  of  the  plaintiffs  was  perfect, 
and  the  verdict  could  not  have  been  for  the  defendant. 

When  the  Court  can  see  from  the  whole  record  that  the  verdict 
is  right,  it  will  not  be  disturbed,  notwithstanding  the  enstence'ot 
errors  which,  being  corrected,  the  verdict  would  remain  the  same. 
{Terry  v.  Sickles^  13  Cal.  429  ;  Clark  v.  Lockwood^  21  Cal.  220; 
Belmont  v.  Coleman^  1  Bosw.  188 ;  KeUy  v.  Hammer<,  18  Conn. 
311 ;  1  Grab,  k  W.  on  New  Trials,  301 ;  2  Grab,  k  W.  on  New 
Trials,  634 ;  3  Grab. .  &  W.  on  New  Trials,  968 ;  LevUeky  v. 
Canning^  33  Cal.  299.) 
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YII.  As  to  the  second  instruction,  the  qualification,  suggested 
by  appellant,  ought  not  to  have  been  added  to  it,  because  the  proofs 
showed  that  no  one  was  in  possession  of  the  land  when  the  survey 
was  made  and  certificate  given.  For  the  same  reason  the  Court 
properly  refused  to  give  defendants'  sixth  instruction. 

Vni.  Does  section  twenty-one- of  the  Statute  of  Limitations 
include  foreign  corporations  within  its  meaning  ?  We  insist  that 
this  question  is  settled  by  the  case  of  Olcott  v.  The  Tioga  Bail- 
road  Company^  (20  New  York,  210)  reversing  the  case  as  decided 
in  the  Supreme  Court  of  that  State,  (26  Barb.  148)  and  over- 
ruling the  case  of  Faulkner  v.  Delavan  ^  R.  C.  Co.  (I  Denio, 
441).  The  doctrine  settled  in  the  above  case  by  the  Court  of 
Appeals  of  New  York,  upon  great  consideration,  all  the  Judges 
concurring,  and  after  the  most  elaborate  research  and  argument  of 
eminent  counsel,  is  Jjiat :  *^  a  foreign  corporation  sued  in  this  State 
cannot  avail  itself  of  the  Statute  of  Limitations.  It  is  like  a 
nal;ural  person,  within  the  exception  to  the  operation  of  the  statute, 
by  which  the  time  of  absence  from  the  State  is  not  to  be  taken  as 
any  part'  of  the  time  for  the  commencement  of  an  action  against 
it."  No  one  denies  that  as  to  natural  persons  and  personal  actions, 
this  section  twenty-one  means  as  it  reads,  that  is,  that  under  its 
provisions  the  aggregate  of  all  a  defendant's  absence  from  the  State, 
is  to  be  taken  into  view  in  determining  the  time  limited  for  com- 
mencing the  action ;  and  that  a  defendant  who  pleads  the  statute, 
is  bound  to  prove  that  deducting  each  interval  of  his  absence,  that 
is,  the  aggregate  of  all  the  absence  from  the  State,  he  was  within 
the  State  the  full  statutory  time.  That  as  to  personal  actions, 
foreign  corporations  are  within  the  exception,  is  fully  established 
by  the  case  above  cited,  and  it  is  not  controverted  by  counsel  for 
appellant.  It  being  then  both  decided  and  admitted  that  the  ex- 
ception of  the  section  applies  alike  to  all  parties  to  actions,  whether 
they  be  natural  or  artiJScial  persons,  why  does  it  not  likewise  apply 
to  every  class  of  actions  mentioned  in  the  statute,  whether  the  sub- 
ject matter  of  the  action  be  the  recovery  of  money,  or  of  the  pos- 
session of  goods  and  chattels,  or  of  real  property  ? 

It  seems  to  us  plain  that  there  is  less  ground  and  pretext  for 
holding  that  actions  for  real  property  are  not  within  the  meaning  of 
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section,  than  there  is  or  ever  was  for  holding  that  foreign 

corporations  are.  This  is  apparent  from  the  language  of  the  section, 
and  its  connection  with  other  sections  of  the  statute  immediately 
preceding  and  following  it.  The  language  of  all  these  sections  is 
genera],  and  there  is  no  warrant  for  applying  them  to  only  a  por- 
tion of  the  actions  mentioned  in  the  statute — there  is  no  room  for 
an  equitable  construction,  or  any  construction  to  be  put  upon  them, 
for  the  meaning  of  the  words  used  is  not  doubtful,  and  that  mean- 
ing is  in  perfect  harmony  with  the  apparent  purposes  and  meaning 
of  the  balance  of  the  Act. 

On  petition  for  rehearing — 

Aldrieh  ^  BeLong  and  WilUamB  ^  Biaier^  for  Appellant,  after 
the  first  decision,  filed  a  petition  for  rehearing,  in  which  the  princi- 
pal points  urged — and  which  are,  for  the  #ake  of  convenience, 
inserted  here — were  as  follows : 

I.  To  ascertain  whether  the  laws  of  Utah  Territory,  under 
which  DeGroot  claims,  are  in  the  nature  of  a  contract,  or  in  their 
nature  remedial,  let  us  suppose  that  the  last  one,  which  requires 
the  inclosure  within  a  year  after  the  survey,  had  not  been  passed. 
In  that  case  the  survey,  if  the  laws  are  in  the  nature  of  a  contract, 
would  give  title  of  possession,  or,  in  other  words,  the  right  of  pos- 
session, to  any  person  having  a  survey  made,  until  the  disposal  of 
the  land  by  the  government  of  the  United  States,  notwithstand- 
ing a  new  territorial  government,  embracing  the  land,  had  been  or- 
ganized out  of  a  portion  of  the  Territory  of  Utah,  and  an  indepen- 
dent State  government,  embracing  the  same  land,  had  been  organ- 
ized, and  the  laws  of  Utah  had  been  by  implication  of  law  entirely 
abolished.  No  State  or  Territory  can  pass  any  law  to  impair  the 
obligations  of  a  contract,  and  if  it  be  said  that  the  organization  of 
these  governments  was  really  the  act  of  Congress,  on  whom  no 
such  restraint  has  been  imposed,  the  answer  is,  that  Congress  has 
not  only  impaired,  but  abrogated,  the  contract,  and  the  parties  af- 
fected must  suiTer  by  the  exercise  of  the  power.  If  the  laws  then 
are  in  the  nature  of  a  contract,  to  use  a  favorite  Mormon  expres- 
sion, the  laws  of  Utah  will  have  been  "  perpetuated  "  on  the  Ter- 
ritory and  State  of  Nevada. 
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This  continuation  of  the  right  clumed  in  this  case  cannot  be 
seriously  contended  for.  The  fact  that  bj  subsequent  law  the  per- 
son holding  the  survey  was  required  to  inclose  within  a  year  does 
not  at  all  change  the  principle  which  we  are  attempting  to  support. 

Our  positions,  then,  are  that  the  rights  which  DeGroot  acquired, 
if  any,  by  his  survey,  were  of  that  description  which  depended  for 
their  vitality  upon  statutes  in  their  nature  remedial ;  that  these 
statutes  have  been  repealed  by  the  organization  of  the  Territorial 
and  State  governments  of  Nevada,  and  by  the  legislation  under 
these  governments ;  and  that  these  rights  and  the  right  of  action 
wer6  lost  by  the  repeal. 

n.  The  survey  in  evidence  was  not  made  and  certified  accord- 
ing to  the  laws  of  Utah.  In  Chosetta  v.  Hunt^  (recently  decided 
by  this  Court)  it  is  held  that  there  must  be  a  strict  compliance 
with  these  laws  by  a  person  who  wishes  to  avail  himself  of  the 
benefits  of  a  survey  made  under  them.  These  laws  provide  that 
true  copies  or  diagrams  shall  be  made  out  by  the  County  Surveyor, 
and  that  within  thirty  days  after  the  survey  he  shall  transmit  one 
to  the  Surveyor-General,  one  to  the  County  Recorder,  and  that  he 
shall  give  a  certificate  of  such  survey,  describing  the  tract  and 
number  of  acres  contained,  to  the  person  for  whom  it  was  made. 
In  Ghrosetta  v.  Suntj  this  Court  says:  **Here  it  appears  that 
to  ^ve  title  of  possession,  three  things  are  to  be  done  after 
the  survey  is  made :  First,  one  copy  of  the  survey  is  to  be  trans- 
mitted to  the  Surveyor-General's  office;  second,  another  copy 
to  the  Recorder ;  third,  a  certificate  of  such  survey  to  the  party 
for  whom  the  survey  is  made.''  It  is  not  shown  that  any 
copy  of  the  survey  was  transmitted  to  the  Surveyor-General's 
office,  or  that  more  than  one  copy  was  ever  made  out,  and  this 
copy,  as  will  be  shown  hereafter,  was  not  filed,  except  for  record, 
and  afterwards  withdrawn.  The  Act  of  1852  contemplated  the 
JUinff^  not  recording,  of  these  certificates.  If  the  law  requires  a 
paper  \»  be  filed  in  any  one  of  the  public  offices,  no  one  is  bound 
to  look  in  the  records  proper  to  find  it.  The  record  of  it  is  no 
notice.  The  Act  further  requires  that  the  survey  and  certificate 
should  be  recorded  in  the  office  of  the  County  Surveyor.  There 
was  no  proof  that  DeGroot  or  his  successor  in  interest  ever  com- 
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plied  with  this  provision  of  the  law,  which  was  undoubtedly  intend- 
ed to  afford  an  additional  protection  to  the  public  in  the  appropri- 
ation and  improvement  of  the  public  lands. 

Again,  the  law  requires  that  the  certificate  should  state  the 
number  of  acres  or  rods  contained  in  the  survey,  and  to  whom 
given.  There  is  nothing  stated  in  the  certificate  as  to  the  person 
to  whom  it  was  given.  It  may  be  said  that  this  is  unimportant, 
but  is  it  not  just  as  important  to  the  public,  as  that  they  should  be 
informed  as  to  whom  a  .deed  had  been  given  ? 

III.  The  defendant,  for  the  reasons  above  stated,  is  a  bona  fide 
purchaser  of  the  property  in  disjpute,  without  notice  of  any  claim 
on  the  part  of  DeGroot  or  his  grantees.  Admit  that  DeGroot's 
survey  gave  him  the  *'  title  of  possession,"  to  use  the  words  of  the 
law,  and  that  he  was  prevented  from  fencing  the  premises  by  reas<»i 
of  the  opposition  of  Black  and  Eastman,  how  catf  it  affect  the  present 
defendant  ?  The  object  of  requiring  these  surveys  to  be  filed^  as 
declared  in  Oroseita  v.  Sunty  was  to  enable  persons  who  desired 
to  locate  public  lands,  by  looking  at  the  files,  or  where  required  to 
be  recorded,  at  the  records,  in  any  one  of  the  offices  designated,  to 
ascertain  whether  the  lands  about  to  be  located  had  been  previously 
appropriated.  An  examination  of  the  files  or  records  with  respect 
to  the  claim  of  DeGroot  would  have  disclosed  the  fact,  if  the  de- 
fendant happened  to  look  in  the  one  office  in  which  there  is  any 
trace  of  this  survey,  that  DeGroot  had  a  survey,  but  that  the  time 
within  which  that  survey  would  afford  him  protection  had  elapsed. 
The  defendant  could  have  had  no  means  of  ascertaining  from  any 
one  of  the  public  offices  the  existence  of  any  clsum  on  the  part  of 
DeGroot. 

By  the  Court,  Lewis,  C.  J. : 

In  the  month  of  September,  a.d.  1859,  one  W.  R.  Johnson 
entered  upon  a  tract  of  unoccupied  land,  lying  on  the  Carson 
River,  in  the  county  of  Lyon ;'  erected  some  kind  of  a  cabin  on 
the  premises;  placed  a  notice  on  a  tree  on  the  bank  of  the 
river,  in  which  it  was  stated  that  he  claimed  a  certain  quantity 
of  land,  and  also  the  water  of  the  river ;  and  on  the  twenty- 
third  day  of  the  next  month  he  had  a  description  of  his  land, 
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with  a  notice  that  he  claimed  the  same,  recorded  in  the  office 
of  the  County  Recorder.  In  addition  to  this  he  built  a  tem- 
porary dam  across  the  riv^r,  within  the  boundaries  of  the  land, 
thus  claimed  by  him.  Shortly  after— that  is  in  November  or 
December — he  left  the  premises  and  went  to  Galifomia,  as  it  was 
reported,  for  his  family,  intending  to  bring  them  to  this  State.  In 
a  few  weeks  after  reaching  California  he  wrote  to  one  Holmes,  who 
was  living  near  his  claim,  requesting  him  to  do  some  work  on  it  for 
him,  without  specifying  what  he  wished  done — ^his  object,  however, 
evidently  being  to  have  work  done  to  indicate  his  intention  to  con- 
tinue his  claim  to  the  land  and  wkter  privilege. 

But  the  persons  from  whom  the  defendant  derives  title,  and  who 
were  then  making  some  claim  to* the  premises,  being  informed  of 
this  letter,  forbade  Holmes  doing  any  work  for  Johnson — and  none 
was  done.  Whether  Holmes  was  deterred  from  complying  with 
Johnson's  request  by  reason  of  the  threats  of  those  persons  or  not, 
or  whether  he  ever  had  any  intention  of  doing  anything,  is  not  clear- 
ly shown  by  the  record ;  nor  in  ihe  view  which  we  take  of  this  very 
case  is  it  of  any  consequence.  Nothing  further  appears  to  have 
been  done  by  Johnson  to  perfect  his  claim  thus  begun ;  but  what  he 
acquired,  if  anything,  was  subsequently  conveyed  to  one  DeGroot, 
who  afterwards  secured  a  titie  to  the  premises  here  in  dispute,  by 
means  of  a  survey  made  in  accordance  with  statute.  We  have 
concluded  to  treat  the  acts  of  Johnson,  and  the  oonveyance  by  him 
to  DeGroot,  as  amounting  to  nothing,  and  as  giving  the  latter  no 
right  whatever — and  so  to  let  the  plaintiff's  titie  rest  entirely  upon 
the  acts  of  DeGroot.  Thus,  it  will  not  be  necessary  to  refer  fur- 
ther to  the  acts  of  Johnson,  or  to  determine  what  rights,  if  any,  he 
acquired  by  means  of  the  few  acts  done  by  him.  He  and  his  titie 
may  therefore  be  finally  dismissed  frt)m  ftirther  consideration  in 
this  case. 

On  the  third  day  of  December,  whilst  he  was  in  California,  two 
persons.  Black  and  Eastman,  took  steps  to  acquire  a  water  privilege, 
or  a  right  to  divert  a  certain  quantity  of  wate.r  from  the  Carsou 
River,  through  a  ditch  to  be  dug  across  the  land  claimed  by  John- 
son. As  one  of  the  titles  relied  on  by  the  defendants  is  derived 
from  these  two  persons,  and  as  their  right  or  titie  was  based  entirely 
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upon  occupation  or  actual  possession,  it  will  be  necessary  to  ascer- 
tain whether  they  had  such  actual  possession  or  occupation  of  Hie 
premises  in  dispute,  at  the  time  the  grantor  of  the  plaintiff  entered 
and  secured  a  title  by  means  of  his  survey.  If  the  acts  done  by 
Black  and  Eastman,  prior  to  this  survey,  were  such  as  to  give  them 
actual  possession  of  Hke  land  here  claimed  by  the  plaintiff,  then  it 
foust  be  conceded  that  the  defendant  has  the  better  title,  and  is 
entitied  to  recover. 

The  first  act  done  by  Black  and  Eastman  was  to  post  a  notice 
on  a  tree  standing  on  the  bank  of  the  river,  which  was  in  this  lan- 
guage :  ''  Notice  is  hereby  given  that  we,  the  undersigned,  have 
this  day  located  a  water  right,  commencing  at  or  near  this  notice ; 
also  a  light  of  way  for  a  ditch  of  sufficient  capacity  to 'carry  two  thou- 
sand inches  of  water ;  and  the  same  amount  of  water — that  is,  ^  two 
thousand  inches,'  is  claimed  to  fill  a  ditch  of  the  aforesaid  capacity. 
Said  water  to  be  carried  in  said  ditch  to  the  first  rocky  bend  with 
high  banks,  about  one-fourth  of  a  mile  down  the  river  from  this 
notice.  Said  water  and  ditch  right  was  located  by  the  undersigned 
on  the  third  day  of  December,  a.d.  1859.  The  undersigned  intend 
to  prosecute  said  work  as  soon  as  spring  opens.''  This  notice  was 
signed  by  Black  and  Eastman.  The  valuable  portion  of  the  prem- 
ises— that  is,  the  mill  site,  is  situated  below  the  point  here  specified 
as  the  terminus  of  the  contemplated  ditch,  and  where  it  was  in  fact 
terminated — the  mill  site  being  at  the  lower  side  of  the  *^  rocky 
bend"  mentioned  in  the  notice,  whilst  the  ditch  terminated  at  the 
upper  side.  It  wiU  be  observed,  that  there  is-  nothing  said  in  this 
notice  about  a  claim  to  land,  except  a  right  of  way  for  a  ditch.  In 
accordance  with  this  claim,  and  the  intention  expressed  in  the 
notice.  Black  and  Eastman  immediately  commenced  to  construct 
the  ditch — working,  however,  only  on  occasional  days  upon  it,  so 
that  up  to  aboutthe  fifteenth  of  l^ay,  a.d.  1860 — six  months  after 
the  notice  was  posted,  and  at  the  time  when  the  last  work  was 
done  by  them — only  about  fifteen  or  twenty  days'  work  had  been 
done ;  Black  testifying  that  all  the  work  done  upon  the  ditch,  up 
to  that  time,  could  have  been  done  by  one  man  in  five  or  six  days — 
whilst  Eastman  testifies  that  fifteen  or  twenty  days'  work  had  been 
done  upon  it.    However  tiiat  may  be,  nothing  was  done  by  them 
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but  die  digging-  of  an  irregular  ditch,  running  between  the  point 
where  the  notice  was  posted  and  the  rocky  bend — a  point  just 
above  the  defendant's  mill  site.  As  there  was  nothing  in  the  notice 
indicating  an  intention  to  claim  any  land  for  any  purpose  whatever, 
Bo  we  are  perfectly  satisfied,  from  the  testimony,  that  nothing  was 
done  at  the  time  towards  appropriating  any,  except  the  digging  of 
the  ditch.  Eastman,  who  was  a  witness  for  the  defendant,  testified 
that  he  thought  they  claimed  some  land;  but  what  quantity,  or 
wh^e  it  was  located,  seems  to  have  utterly  escaped  his  recollec- 
tion, ihe  defendant  can  hardly  expect  to  derive  much  advantage 
from  a  claim,  the  locality  of  which  cannot  be  determined  by  the 
locators  themselves.  But  Black  and  Eastman  both  testify  that  they 
intended  at  some  time  or  other  to  build  a  mill ;  and  that  the  water 
was  claimed  and  the  ditch  dug  with  that  object  in  view ;  and  it  is 
claimed  by  defendants  that  it  was  the  intention  to  erect  the  mill 
upon  the  site  now  occupied  by  it ;  that  a  monument  of  stones  was 
placed  by  Black  and  Eastman  at  that  point.  The  evidence,  how- 
ever, does  not  show  when  the  stones  were  placed  upon  the  ground — 
whether  before  or  after  DeGroot's  survey,  and  it  cannot  be  presumed 
that  it  was  before.  Admitting,  however,  that  Black  and  Eastman 
intended  to  claim  the  premises  in  dispute,  and  that  the  monument 
of  stones  was  placed  there  by  them  prior  to  DeGroot's  claim,  still, 
it  cannot  be  held  that  a  few  stones  thrown  together  would  give  a 
person  actual  possession  of  a  tract  of  land  as  large  as  that  claimed 
here,  or  indeed  of  any  quantity  whatever.  It  must  be  borne  in 
mind,  that  the  diggmg  of  this  irregular  ditch,  of  which  no  use 
whatever  had  ever  been  made,  or  attempted  to  be  made,  and 
throu^  which  no  water  had  ever  run,  except  during  the  season  of 
high  water  in  the  river,  and  the  piling  of  a  few  stones  together  at 
some  distance  below  the  lower  end  of  it,  is  all  that  had  been  done 
by  Black  and  Eastman,  •  when  DeGroot  entered  and  made  his 
claim.  And  all  this,  except  perhaps  throwing  up  the  monument 
of  stones,  was  done  by  the  middle  of  May ;  and  everything  re- 
mained in  that  condition,  with  nothing  further  being  done  until  the 
twentieth  of  October,  when  DeGroot's  survey  was  made.  Bla^ck 
•and  Eastman  were  not  living  on  the  premises,  nor  had  they  any 
definite  purpose  with  respect  to  the  use  of  the  ditch,  or  as  to 


66         .      SUPREME  COURT  OF  NEVADA.        [April, 

BoblDSon  V.  The  Imperial  SUrer  Mining  Company. 

Tvben,  if  ever,  they  would  make  use  of  it.  Eastman  says  that  the 
object  in  doing  what  work  was  done,  was  to  show  that  they  had  a 
claim ;  that  they  intended  some  time  or  other  to  build  a  mill,  and 
so  make  use  of  the  ditch.  Were  these  acts — ^that  is,  tlie  dig^i^g 
of  the  ditch  and  the' piling  up  of  the  monument  of  stones,  Bufficient 
under  the  law  to  give  Black  and  Eastman  actual  possession  of  the 
land  here  claimed  ?  This  question  inyolves  the  entire  merits  of 
the  case. 

We  admit  Uiat  the  argument  of  counsel  for  appellant  agsinst  the 
validity  of  Johnson's  claim  is  perfectly  satisfactory,  but  the  same 
argument  and  the  same  authorities  relied  oil  apply  with  equal  force 
to  the  titie  of  Black  and  Eastman,  and  to  our  mind,  as  completely 
overthrow  and  destroy  it. 

What  acts  of  dominion  over  public  land  will,  independent  of 
statutory  regulations,  be  sufficient  to  give  a  right  of  possession  as 
against  one  subsequently  entering;  or  rather,  ithat  character  of  pos- 
session of  public  land  is  necessary  to  be  shown  to  enable  a  claimant 
relying  solely  upon  possession  to  recover  in  ejectment,  has  perhaps 
more  than  any  other  question  received  the  attention  of  the  Courts 
of  California  and  this  State ;  and  it  may  be  safely  said  that  it  has 
been  uniformly  held  by  them  that  the  possession  must  be  an  actual 
Occupation,  a  complete  subjugation  to  the  will  and  control,  a  pedis 
poHessio.  The  mere  assertion  of  title,  the  casual  or  occasional 
doing  of  some  act  upon  the  premises,  or  the  bare  marking  of  bound- 
aries, have  never  been  held  sufficieni,  after  the  lapse  of  a  sufficient 
time  to  enable  the  clumant  to  make  such  enclosures  or  improve- 
ments as  may  be  necessary  to  give  him  actual  possession.  We  held 
in  the  case  .of  Staininf/er  v.  Andrews^  (4  Nev.  59)  tiiat  while  a 
person  claiming  public  land  was  diligently  prosecuting  such  work 
as  might  be  necessary  to  subject  it  to  his  dominion  or  control,  he 
should  be  deemed  in  the  actual  possession  as  against  all  persons 
entering  within  his  marked  boundaries  and  ousting  him.  Except 
in  such  cases,  the  Courts  have  uniformly  held  that  nothing  but  prior 
actual  occupation  or  possession  will  be  sufficient  to  authorize  a 
recovery  in  ejectment,  when  possession  alone  is  relied  on.  Thus  in 
Murphy  v.  WaUingford^  (6  Cal.  648)  it  is  said :  '^  Possesion  is 
presumptive  e^dence  of  title,  but  it  must  be  an  actual  bona  fide 
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occupation,  a  j9«di8/x>9aeMio,  a  sabjection  to  the  will  and  control, 
as  contradistinguished  from  the  mere  assertion  of  title  and  the  ex- 
erciise  of  casual  acts  of  ownership.  A  mere  entry  without  color  of 
tide,  accompanied  bj  a  survey  and  marking*  of  boundaries  is  not 
sufficient."  So  in  Garrison  y.  Sampson^  (15  Cal.  93)  Mr.  Jus- 
tice Baldwin  speaking  for  the  Court  reiterates  die  rule  in  this  man- 
ner :  ^'  The  land  is.  public  land.  It  was  not  taken  up  by  the 
plaintiff  under  the  Possessory  Act  of  this  State,  nor  was  it  enclosed. 
There  were  a  house  and  a  corral  on  it.  Of  these  he  may  be  said 
to  have  been  in  the  actual  occupancy.  But  we  cannot  see  from 
the  proof  any  right  of  possession  to  the  whole  of  the  quarter  sec- 
tion, or  even  any  claim  to  it.  We  do  not  understand  that  the  mere 
fact  that  a  man  enters  upon  a  portion  of  th,e  public  land  and  builds 
or  occupies  a  house  or  corral  on  a  smaU  portion  of  it,  gives  him  any 
claim  to  the  whole  subdivision,  even  as  against  one  entering  upon 
it  without  titie."  Agsun,  in  Oorydl  v.  C7am,  (16  Gal.  573)  it  is 
said :  ''  And  with  the  public  lands  which  are  not  mineral  lands,  the 
titie  as  between  citizens  of  the  State,  where  neither  connects  him- 
self with  the  government,  is  considered  as  vested  in  the  first  pos- 
sessor and  to  proceed  from  him.  This  possession  must  be  actual 
and  not  constructive,  and  the  right  it  confers  must  be  distinguished 
from  the  right  given  by  the  Possessory  Act  of  the  State.  That 
Act,  which  applies  only  to  lands  occupied  for  cultivation  or  grazing, 
authorizes  actions  for  interference  with  or  injuries  to  the  possession 
of  a  claim,  not  exceeding  one  hundred  and  sixty  acres  in  extent, 
where  certain  steps  are  taken  for  the  assertion  of  the  claim  and  to 
indicate  its  boundaries.  Parties  relying  upon  the  rights  conferred 
by  this  Act  must  show  a  compliance  with  its  provisions.  They  can 
thus  maintain  their  action  witiiout  showing  an  actual  inclosure  or 
actual  possession  of  the  whole  claim.  But  when  reliance  is  placed, 
not  upon  this  Act  but  upon  possession  of  the  plaintiff,  or  of  parties 
through  whom  he  claims,  such  possession  must  be  shown  to  have 
been  actual  in  him  or  them.  By  actual  possession  is  meant  a  sub- 
jection to  the  will  and  dominion  of  the  claimant,  and  is  usually 
evidenced  By  occupation,  by  a  substantial  inclosure,  by  cultiva- 
tion, or  by  appropriate  use,  according  to  the  particular  locality  and 
quality  of  the  property."     See,  also,  the  cases  referred  to  in  Stain- 
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inger  v.  Andr€w%,  ante.  Indeed,  that  the  possession,  when  that 
alone  is  relied  on,  must  be  actual  and  complete,  is  an  expression 
stereotyped  in  all  cases  where  this  question  is  discussed,  and  each 
succeeding  case  Oily  serves  to  strengthen  and  illustrate  the  rule. 
This  question  has  been  repeatedly  submitted  to,  and  considered  by 
this  Court,  and  it  seems  impossible  to  define  the  requirements  of 
the  law,  or  specify  with  more  clearness  or  precision  the  elements  of 
a  good  possessory  title  than  has  already  been  done  in  the  decisions 
above  referred  to. 

Tested  by  the  rule  announced  and  exemplified  in  these  cases, 
had  Black  and  Eastman  the  actual  possession  of  the  premises  in 
dispute  at  the  time  DeGroot  entered  ?  Most  certainly  they  had 
not.  Here  was  nothing  done  for  a  period  of  eleven  months  but 
the  digging  of  an  irregular  and  utterly  useless  ditch  in  a  boundless 
waste  of  unclaimed  lands ;  apparently  without  a  purpose,  never 
used ;  dug,  not  with  a  dew  to  immediate  use,  but  only  as  the  parties 
themselves  testify,  to  show  that  they  claimed  a  water  privilege,  and 
only  diverting  water  from  the  river  during  the  season  of  high  water, 
with  nothing  but  a  small  monument  of  stones  at  some  distance  from 
it  to  indicate  an  intention  to  claim  any  land.  In  this  condition 
everything  remained  for  a  period  of  five  months  without  a  solitary 
act  being  done,  and  probably  the  parties  themselves  not  having 
placed  foot  upon  the  soil  here  claimed  during  that  period,  when  the 
grantors  of  the  plaintiff  entered.  The  ditch  was  certainly  not  dug 
for  the  purpose  of  marking  the  boundaries  to  any  claim  of  land, 
nor  to  indicate  that  an  appropriation  of  any  was  intended  by  the 
parties.  It  was  unquestionably  dug  simply  for  the  purpose  of 
diverting  water  from  the  river ;  where  or  how  it  was  to  be  used  is 
not  statod  in  the  notice,  and  it  will  also  be  observed  that  no  land, 
but  only  a  "  right  of  way "  for  the  ditch,  is  claimed.  The  land 
upon  each  side  of  the  ditch  could  without  the  least  conflict  with  the 
intention  of  Black  and  Eastman,  as  expressed  in  their  notice,  have 
been  appropriated  by  others.  This  ditch,  then,  should  be  considered 
simply  as  an  act  performed  for  the  purpose  of  appropriating  water, 
and  as  such  was  its  immediate  purpose,  it  should  give  the  persons 
digging  it  no  other  right.  An  act  by  which  water  alone  is  appro- 
priated, should  not  be  considered  an  act  for  the  appropriation  of 
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land.    Land  is  appropriated  bj  one  character  of  acts,  water  hy 
another. 

It  would  be  as  absurd  to  say  that  the  dig^ng  of  a  ditch  is  an 
appropriation  of  land  sufficient  for  a  mill  site,  as  to  say  that  to  ap- 
propriate a  mill  site  would  be  an  appropriation  of  water  for  milling 
purposes.  It  would  hardly  be  claimed,  if  Black  and  Eastman  had 
simjdy  appropriated  a  mill  site,  that  they  could  by  such  appropri- 
ation claim  also  that  they  had  appropriated  such  quantity  of  water 
as  they  might  need  for  milling  purposes.  What  good  reason  is 
there  for  claiming  that  the  digging  of  a  ditch  for  the  purpose  of 
diverting  water  from  the  river  was  an  appropriation  of  a  mill  site  ? 
The  ditch,  if  completed  within  a  reasonable  time,  might  have  given 
a  right  to  divert  the  water  as  against  subsequent  claimants — ^it  could 
give  nothing  more.  This  is  all  that  was  claimed  in  the  notice,  and 
all  that  seems  to  have  been  attempted  to  be  secured.  Admitting, 
however,  all  that  can  be  claimed  for  this  ditch,  that  its'  immediate 
purpose  was  to  secure  the  possession  and  control  of  the  tract  of 
land  here  claimed,  still  it  would  be  impossible,  under  the  decisions, 
to  hold  that  Black  and  Eastman  were  in  the  actual  possession  or  oc- 
cupation of  it  when  DeGroot  entered.  No  person  going  upon  the 
premises  could  by  the  most  diligent  search  have  ascertained  what 
was  claimed.  No  boundaries  were  marked,  no  improvements  were 
to  be  seen,  no  use  whatever  was  being  made  of  the  land,  nor  any 
indication  that  there  was  any  intention  ever  to  do  so.  Did  a  few 
stones  thrown  together  place  these  persons  in  actual  possession  of  a 
tract  of  land  nine  hundred  feet  in  length  by  seven  hundred  feet 
in  width  ?  K  so,  why  might  they  not,  by  the  same  monument, 
claim  an  indefinite  quantity  ?  Their  claim  was  bounded  only  by 
their  desires  or  necessities.  We  can  see  no  more  reason  why  such 
a  monument,  with  a  ditch  not  on  the  premises,  should  give  actual 
possession  of  a  mill  site,  than  of  a  hundred  and  sixty  acres  of  land. 
We  conclude  that  in  October,  when  DeGroot  entered,  Black  and 
Eastman  were  not  in  the  actual  possession  of  the  premises  here 
claimed,  and  therefore  that  the  land  was  vacant  and  subject  to  ap- 
propriation. But  the  defendant  also  relies  upon  a  titie  acquired 
from  a  company  called  the  Mineral'  Rapids  Company,  which,  it  is 
claimed,  located  this  land  in  February,  a.d.  1860,  some  months 
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prior  to  the  DeGroot  survey.  This  company,  however,  does  not 
appear  to  have  conveyed  any  land  to  the  defendant.  It  claimed 
the  right  to  use  and  divert  the  water  of  Carson  River  between  cer- 
tain points,  as  will  be  seen  by  the  following  notice,  which  was  the 
foundation  of  the  right  here  conveyed : 

^'.  Know  all  men  by  these  presents,  That  we,  the  undersigned, 
claim  all  the  water  in  Carson  River  embraced  and  being  within  the 
boundaries  hereinafter  described,  to  wit :  Commencing  at  a  point 
three  hundred  and  sixty-four  rods  north  of  Keller's  log  house  in 
Chinatown,  by  one  hundred  and  twenty-six  rods  east ;  said  point 
being  on  the  north  line  of  a  tract  of  land  located  and  surveyed  by 
J.  R.  Sears  and  others ;  following  said  river  up  and  embracing  all 
thie  water  in  said  river  to  a  point  known  as  Logan  &  Holmes' 
Quartz  Mill,  for  the  purposes  and  use  of  machinery  or  ditohes,  or 
for  any  other  uses  which  we,  the  claimants,  may  choose." 

The  deed  from  the  company  to  the  defendant  conveys  all  the 
water  right  and  privilege  located  as  above.  This  deed  may  have 
conveyed  whatever  right  the  Mineral  Rapids  Company  may  have 
acquired  to  the  water  of  the  Carson  River,  but  we  are  unable  to 
see  how  it  conveyed  the  premises  here  in  dispute.  No  land  is  de- 
scribed, nor  does  it  appear  to  have  been  the  intention  to  convey 
any.  It  is  simply  a  deed  of  a  water  right  and  nothing  more.  But 
should  it  be  conceded  that  it  was  the  intention  to  convey  this  land, 
that  it  is  included*  in  the  deed,  then,  we  answer,  ihe  Mineral 
Rapids  Company  never  acquired  any  right  or  possession  whatever 
of  it,  and  hence  could  convey  no  title. 

It  appears  that  at  the  time  mentioned  the  company  had  a  private 
survey  made  of  a  tract  of  land  for  a  town  site,  which  embraced 
the  premises  here  claimed.  But  it  is  admitted  that  the  company, 
knowing  of  Black  and  Eastman's  claim,  did  not  intend  to  interfere 
with  their  rights,  nor  make  any  claim  adverse  to  them,  and  so  re- 
linquished all  right  to  that  portion  of  the  land  claimed  in  this 
action.  In  fact,  they  never  claimed  to  be  in  possession  of,  or  have 
any  title  to  it.  The  balance  of  the  survey  tract  was  subdivided 
into  lots,  but  this  portion  of  it  was  not  so  plotted  on  the  map,  or 
subdivided  as  a  part  of  the  town  site.  All  the  evidence  shows 
that  the  Mineral  Rapids  Company  made  no  claim  to  this  tract. 
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Not  intending  to  claim  it,  and  having  made  no  imprpvements 
thereon,  it  can  hardly  be  said  that  any  title  was  acquired.  Even 
if  it  was  intended  to  make  such  claim,  still  the  same  objection  may 
be  urged  to  its  title  that  is  urged  against  Black  and  Eastman's,  there 
was  no  actual  possession  of  it.  If  it  were  possible  for  this  company  to 
acquire  title  to  land  which  it  did  not  intend  to  claim,  still  something 
more  than  intention  was  necessary  to  give  it  such  tide,  or  to  place 
it  in  the  actual  possession  of  it  against  a  subsequent  claimant.  .  As 
this  portion  of  their  survey  was  not  subdivided,  nor  intended  as  a 
portion  of  the  town  site,  it  was  certdnly  as  necessary  to  inclose  it 
and  to  make  some  use  of  it,  as  in  any  case.  Without  intending  to 
be  understood  as  holding  that  that  portion  of  the  land  which  was 
intended  to  be  taken  up  for  a  town  site  should  have  been  fenced,  it 
was  certainly  necessary  to  inclose  or  make  some  appropriate  imr- 
provements  upon  that  portion  of  the  land  within  the  survey  which 
was  not  intended  for  a  town  site.  The  subdividing,  staking  off, 
and  sale  of  lots  might  possibly  be  deemed  sufficient  acts  of  domin- 
ion to  constitute  actual  possession  of  a  town  site,  but  such  acts 
could  give  possession  of  nothing  beyond  the  limits  of  such  acts,  or 
the  town  lots  themselves.  With  respect  to  the  tract  of  land  here 
claimed  nothing  was  done  by  the  company  but  to  survey  the  outer 
lines.  It  remained  in  this  condition,  with  no  act  of  ownership  exer- 
cised over  it,  from  February  to  the  time  of  DeGroot's  entry,  a 
period  of  about  eight  months.  The  survey  made  by  this  company, 
it  must  be  borne  in  mind,  was  not  in  accordance  with  the  Utah 
statutes,  and  had  none  of  the  elements  of  an  official  survey. 
Whatever  may  have  been  its  right  with  respect  to  the  town  lots,  it 
is  clear  beyond  all  question  that  the  company  had  not  the  actual 
possession  or  occupation  of  this  land:  First,  because  it  never 
claimed  it ;  and,  second,  if  it  did  it  made  no  such  improvements 
upon  or  inclosures  of  it  as  to  give  it  the  actual  possession  at  the 
time  of  DeGroot's  entry.  The  deed  from  it  to  the  defendant, 
therefore,  conveyed  no  right  to  the  land  here  in  controversy. 

Whilst  the  land  was  thus  unoccupied,  with  no  visible  evidence  of 
any  chum  being  made  to.it,  except  an  irregular  ditch  and  a  small 
monument  of  stones,  DeGroot,  the  grantor  of  the  plaintiff,  entered 
upon  it,  and  in  compliance  with  the  statute  law  then  in  force,  had 


i 


72  SUPREME  COURT  OF  NEVADA.        [Apbil, 

Robinson  «.  The  Iroperud  Silver  Mining  Company. 

it  surveyed  by  the  County  Surveyor ;  had  the  survey  recorded, 
and  obtained  from  the  Surveyor  a  certificate  of  that  fact.  The 
law  authorizing  such  survey,  provided  that  ^^  the  County  Surveyor 
shall  within  thirty  days  after  completing  any  survey  make  true 
copies  or  diagrams  of  the  same,  and  transmit  the  same  to  the  Sur- 
veyor-General, and  one  to  the  County  Recorder,  and  give  a  certifi- 
cate of  such  survey  to  the  person  for  whom  it  was  made,  describing 
the  tract,  block,  or  lot,  and  number  of  acres  contained,  and  such 
certificate  shall  be  title  of  possession  in  the  person  or  persons  hold-- 
ing  the  same.^^  The  statute  further  declared  that  ^'  one  year  shall 
be  allowed  to  persons  having  land  surveyed  to  inclose  and  fence 
the  same,  and  on  their  failing  to  inclose  said  land  within  one  year, 
their  title  to  said  land  shall  be  nullified,  and  the  land  be  common, 
and  may  be  surveyed  to  any  person  applying  for  the  same."  From 
these  two  sections,  composed  with  but  little  regard  for  the  rules  of 
English  grammar,  it  will  be  seen  that  a  certificate  of  van  official 
survey  was  made  ^^  title  of  possession  "  for  one  year ;  that  the  per- 
son having  such  certificate  was  to  be  deemed  in  possession  .of  the 
surveyed  premises  for  one  year,  but  not  beyond  that.  After  the 
expiration  of  the  year  the  land  could  only  be  held  by  means  of  an 
inclosure.  DeGroot  obtained  a  certificate  from  the  County  Sur- 
veyor in  accordance  with  this  Act  on  the  twenty-first  of  October, 
A.D.  1860,  and  within  one  year  began  to  fence  the  land  as  required 
by  the  latter  section  above  quoted.  But  whilst  so  engaged  he  was 
forcibly  stopped  by  Black  and  Eastman,  and  himself  and  employes 
driven  from  the  premises.  For  this  reason  the  fence  was  never 
completed.  Thus  by  a  compliance  with  the  law,  so  far  as  he  could 
or  was  permitted,  DeGroot  acquired  a  title  which  entitled  him  to 
the  possession  of  the  land  in  dispute,  as  against  all  persons  except 
the  General  Government.  It  is  argued,  however,  against  this  title 
that  the  survey  was  not  actually  made  by  the  County  Surveyor, 
but  by  persons  employed  by  him  and  acting  under  his  directions. 
We  see  no  merit  in  this  proposition.  It  is  true,  the  County  Sur- 
veyor did  not  perform  the  manual  labor  of  making  the  survey  nor 
could  that  have  been  expected  of  him  by  the  Legislature.  It  was 
made  under  his  supervision  apd  direction  and  he  gave  the  proper 
certificate  which  under  the  statute  constituted  the  title.    It  was  an 
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oflScial  act  in  all  its  essential  features.  When  duties  of  this  kind 
are  required  to  be  performed  by  an  officer  it  is  not  expected  that 
the  labor  is  entirely  to  be  performed  by  him.  If  it  be  adopted  by. 
the  officer  as  his  act,  and  certified. to  by  him  as  such,  the  law  is 
virtually  complied  with.  Another  objection  made  to  this  DeGroot 
claim  is  that  although  he  commenced  to  fence  the  land  within  the 
year,  yet  the  fence  which  he  commenced  to  build,  even  if  com- 
pleted, would  not  have  been  sufficient  to  give  him  actual  possession 
of  the  premises.  Counsel  seem  to  think  that  Black  and  Eastman 
and  the  Mineral  Rapids  Company  could  have  an  actual  possession, 
and  be  deemed  in  the  occupation  of  the  land  without  any  inclosure 
whatever,  or  even  marking  the  boundaries,  but  that  the  grantor  of 
the  plaintiff  could  not  secure  such  possession  even  by  complete 
inclosure.  We  can  hardly  think  that  counsel  rely  upon  this  point 
with  much  confidence  in  its  merit.  DeGroot  had  under  the  statute, 
one  full  year  after  the  survey  to  inclose  his  claim.  He  began  in 
good  faith  to  comply  with  its  requirements,  but  was  forcibly  pre- 
vented by  the  grantors  of  the  defendant!  It  cannot  be  presumed 
in  favor  of  those  who  by  violence  stopped  the  fencing,  that  it  would 
not  have  been  sufficient  to  answer  all  purposes.  The  presumption, 
if  any  can  be  indulged  in,  is  that  an  inclosure  in  all  respects  suffi- 
cient would  have  been  completed.  If  it  were  admitted  that  the 
fence,  as  it  was  being  built,  would  not  have  been  sufficient,  still  how 
is  it  to  be  known  that  if  DeGroot  had  not  been  interfered  with,  he 
would  not  before  the  expiration  of  the  year  have  made  it  complete, 
and  of  the  proper  height  ?  The  grantors  of  the  defendant  having 
ousted  DeGroot  before  the  expiration  of  the  time  limited  for  him  to 
make  an  inclosure,  cannot  now  be  allowed  to  derive  any  advantage 
from  his  failure  to  comply  with  the  law  in  this  respect ;  nor  is  the 
defendant  who  is  their  grantee  in  any  better  position.  The  law 
permits  no  person  to  profit  by  his  own  wrong.  So  far  as  this  case 
is  concerned,  then,  the  DeGroot  title  must  be  considered  a^  good  as 
if  he  had  inclosed  his  land  with  a  sufficient  fence  within  the  time 
limited  by  law.  (^Alford  v.  Dewin^  1  Nev.  207.)  He  has  there- 
fore the  better  title,  and  as  tbe  plaintiff  claims  from  him  we  see  no 
reason 'thus  far  why  he  should  not  recover. 

The  next  question  discussed  in  this  case  is  that  raised  upon 
the  Statute  of  Limitations,  the  defendant  pleading  an  adverse 
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possession  in  itself  for  over  five  years.  Bat  we  are  satisfied  this 
defense  is  entirely  unavailing  to  the  defendant,  it  being  a  foreign 
corporation,  and  hence  not  entitled  to  plead  the  statute.  It  having 
no  existence  within  this  State,  and  the  Courts  not  having  complete 
jurisdiction  over  it,  is  brought  within  the  provisions  of  section 
twenty-one  of  the  statute,  which  declares :  "  If,  when  the  cause  of 
action  shall  accrue  against  a  person,  he  is  out  of  the  State,  the 
action  may  be  commenced  within  the  term  herein  limited,  after  his 
return  to  the  State ;  and  if  after  the  cause  of  action  shall  have  ac- 
crued he  depart  the  State,  the  time  of  his  absence  shall  not  be  part 
of  the  time  limited  for  the  commencement  of  the  action."  That 
foreign  corporations,  which  may  never  have  had  a  legal  enstence 
within  the  State,  are  included  within  exceptions  or  statutes  of  tlus 
kind,  is  a  question  now  very  firmly  settled  by  the  authorities.  Thus, 
in  tiie  case  of  Olcott  v.  The  Tbga  RaUrocid  Company^  (20  New 
Tork,  210)  the  Court  of  Appeals,  upon  a  very  thorough  consider- 
ation of  the  question,  and  full  examination  of  authorities,  came  to 
the  conclusion  that  a  foreign  corporation  came  within  the  provisions 
of  a  statute  similar  to  ours,  and  hence  could  not  avail  itself  of  the 
bar  of  the  statute.  The  Court  concluded  the  discusnon  of  the 
question  in  this  language,  every  word  of  which  is  pertinent  in  this 
case :  '^  The  course  of  adjudications  established  by  these  cases 
authorizes  us,  I  think,  to  carry  out  the  obvious  intention  of  the 
Legislature  in  the  statute  before  us.  We  can  see  no  motive  which 
it  could  have  had  for  discriminating  in  favor  of  a  foreign  corpo- 
ration, or  any  indication  of  an  intention  so  to  discriminate.  The 
language  of  the  exception  in  the  first  branch  of  section  twenty- 
seven  is  not  in  all  respects  congruous  to  the  case  of  a  corporation, 
but  there  is  an.  incongruity  nearly  as  great  in  applying  the  phrase 
^ returning  into  this  State'  to  a  person  who  had  never  resided 
here  ;  and  quite  as  great  in  accommodating  it  to  the  case  of  one 
who  had  died  abroad,  and  who  could  not  by  any  possibility  return. 
If  the  consequence  is  that^a  corporation  in  another  State  or  country 
cannot  enjoy  the  advantage  of  our  limitation,  the  same  is  true  of 
a  natural  person  domiciled  abroad,  and  where  circumstances  pre- 
vent his  coming  within  our  jurisdiction.  The  policy  of  our  law  is, 
that  no  persons,  natural  or  artificial,  who  are  thus  circumstanced, 
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can  impute  laches  to  their  creditors  or  those  claimiDg  to  have  rights 
of  action  against  them  in  not  prosecuting  them  in  the  foreign  juris- 
diction where  thej  reside.  It  was  equitable  and  in  accordance 
with  the  policy  of  the  law  of  limitations,  that  when  the  reason  for 
excusing  the  creditor  from  the  use  of  diligence  should  cease  by  the 
debtor  coming  into  the  State,  the  obligation  to  use  diligence  should 
again  attach.  In  engrafting  this  policy  upon  the  statute  the  Legis- 
lature made  use  of  general  words,  which,  though  adequate  to  de- 
scribe a  corporation,  did  not  contain  any  language  referring  specifi- 
cally to  a  debtor  who  could  not  by  its  Constitution  pass  from  one 
territorial  jurisdiction  to  another." 

It  is,  however,  argued  here,  that  even  if  section  twenty-one  does 
include  foreign  corporations,  its  provisions  have  application  only  to- 
personal  actions,  that  the  section  has  no  reference  to  and  does  not 
ftpply  to  real  actions  accruing  within  this  State.  It  is  not  claimed, 
nor  indeed  can  it  be,  that  there  is  anything  in  the  language  of  the 
section  to  authorize  any  such  construction  or  limitation  of  its  pro- 
visions. The  langus^e  employed  by  thd  Legislature  is  as  broad 
and  comprehensive  with  respect  to  the  kind  of  actions  to  which  the 
section  shall  apply  as  need  be,  and  as  clearly  includes  real  actions 
as  personal.  If  it  were  the  intention  to  restrict  its  provisions  to 
personal  actions,  it  is  reasonable  to  presume  that  appropriate  lan- 
guage would  have  been  used  for  that  purpose.  The  Act  in  which 
the  section  is  found  fixes  the  time  for  commencing  all  kinds  of  actions, 
and  sec^on  twenty-one  certainly  appears  to  make  an  exception  to 
the  entire  Act.  So  far  as  the  language  of  the  section  is  concerned 
there  is  no  more  reason  for  holding  that  it  applies  only  to  personal 
actions  than  that  it  applies  only  to  real  actions.  But  some  weight 
is  ^ven  to  the  position  of  the  section  in  the  Act  as  favoring  this 
proposition.  It  seems  to  us  its  position  rather  negatives  any  such 
conclusion.  It  is  placed  in  position  with  sections  that  are  unques- 
tionably general  in  their  character,  evidently  applying  to  all  kinds 
of  actions.  Xhus,  section  twenty  declares,  when,  within  the  mean- 
ing of  the  Act,  an  action  shall  be  deeded  commenced  so  as  to  take 
it  out  of  the  statute,  and  unquestionably  applies  to  all  actions. 
Section  twenty-two  is  in  express  terms  made  applicable  to  personal 
actions,  and  then  section  twenty-three  is  evidently  a  general  sec- 


^ 


76  SUPREME  COURT  OF  NEVADA.    •    [Aprii^ 

Robinson  v.  The  Imperial  Silver  Mining  Company. 


tion,  providing  that  when  a  person  entitled  to  bring  an  action  dies 
before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  the  cause  of  action  survives,  an  action  may  be  commenced 
by  his  representatives  after  the  expiration  of  that  time,  and  within 
one  year  from  the  death.  The  section's  .position  in  the  Act  cer- 
tainly does  not  seem  to  favor  the  proposition  of  counsel  for  appel- 
lant. 

It  is  true,  in  all  cases  for  the  recovery  of  the  possession  of  land, 
an  action  might  be  brought  against  the  agents  by  whom  the  posses- 
sion may  be  held  for  the  corporation.  Such  action,  however,  would 
be  unavailing  in  detenmning  the  title  or  claim  of  the  real  party  in 
interest.  But  even  if  it  were,  that  is  no  reason  why  the  Courts 
should  place  a  strained  and  unnatural  conclusion  upon  the  plain 
language  of  the  Legislature.  The  real  claimant — the  foreign  cor- 
poration— is  not  within  the  territorial  jurisdiction  of  the  Courts  of 
this  State,  although  its  agents  may  be ;  and  this  is  the  real  reason 
why  it  has  been  deemed  proper  to  provide,  that  when  a  cause  of 
action  has  accrued  against  a  person,  the  time  of  his  absence  from 
the  State,  where. the  plaintiff  resides,  shall  not  be  computed  in  the 
period  of  limitation.  This  precise  question  is^as  raised  and  passed 
upon  by  the  Supreme  Court  of  Indiana,  in  the  case  of  Lagow  v. 
NeilsoTiy  (10  Ind.  183)  the  Court  holding  that  a  section,  substan- 
tially like  section  twenty-one  of  our  Act,  included  real  as  well  as 
personal  actions.  "  It  is  contended,"  say  the  Court,  "  that  this 
section  was  intended  to  apply  to  personal  actions,  and  not  to  those 
for  the  recovery  of  real  property.  We  are  not  inclined  to  adopt 
that  construction.  As  contended,  the  concluding  branch  of  the 
section  should  not  be  so  construed  as  to  allow  the  law  of  limitations 
of  a  sister  State  to  be  used  here  in  regard  to  actions  for  the  realty ; 
and  it  may  be  that  for  the  recovery  of  real  estate,  a  party  is  never 
prevented  from  bringing  his  suit  by  the  mere  residence  of  any 
claimant  or  owner — ^still,  these  conclusions  not  being  inconsistent* 
with  the  very  explicit  language  used  in  the  first  branch  of  the 
enactment,  cannot  be  allowed  to  control  it.  The  phrase  *  shall  not 
be  competent  in  any  of  the  periods  of  limitation,'  evidently  refers 
to  all  the  periods  of  limitations  definitely  fixed  by  the  statute— 
hence,  there  seems  to  be  no  room  left  for  construction." 
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Chief  Justice  Boatty,  in  the  case  of  the  Ohollar-Potosi  Mining 
Co,  V.  Kennedy  and  Keating^  (8  Nev.  861)  took  a  different  view 
of  this  question;  but  that  case  was  not  decided  upon  this  question, 
the  Court  not  agreeing  with  the  learned  Judge  in  the  opinion 
entertained  by  him — ^so,  that  case  is  not  authority  except  so  far  as 
the  opinion  there  expressed  is  concerned,  which  is  certainly  entitled 
to  great  weight ;  but  we  are  compelled,  upon  a  careful  considera- 
tion of  the  question,  to  come  to  a  different  conclusion.  The  defend- 
ant could  not  therefore  avail  itself  of  the  statute. 

It  is  also  argued,  that  the  Court  below  erred  in  giving  certain 
instructions  at  the  request  of  the  plaintiff,  and  in  refusing  to  give 
others  asked  by  the  defendant.  The  second  instruction  given  by 
the  Court,  and  which  it  is  claimed  is  incorrect,  is  in  this  language : 
**  Under  the  laws  of  the  Territory  of  Utah,  in  force  during  the  year 
1860,  the  certificate  of  the  County  Surveyor,  of  his  survey  of  land 
to  the  person  for  whom  it  was  made,  describing  the  tract  surveyed 
and  number  of  acres  contained,  was  the  title  of  possession  thereto 
to  the  person  or  persons  holding  the  same  for  the  period  of  one 
year,  without  making  any  improvements  upon  the  land ;  and  such 
right  and  title  continued  without  inclosing  or  fencing,  or  otherwise 
improving  the  same  as  against  any  and  all  persons  preventing  such 
fencing  and  their  grantees  and  successors  in  interest."  The  objec- 
tion urged  to  this  is,  that  no  exception  is  made  of  such  lands  as 
might  be  occupied  at  tho  time  said  survey  was  made ;  that  the  title 
given  by  reason  of  such  survey  could  only  be  of  land  unoccupied 
at  the  time  it  was  made.  That  a  survey  could  give  no  title  as 
against  persons  in  the  actual  possession,  when  made,  may  be  admit- 
ted ;  but  we  have  shown  that  neither  Black  or  Eastman,  nor  the 
Mineral  Rapids  Company,  were  in  the  actual  possession  of  the  land 
in  dispute  at  the  time  DeGroot  had  his  survey  made ;  that  it  was, 
in  fact,  vacant  land ;  the  failure  therefore  to  incorporate  an  excep- 
tion with  respect  to  occupied  landf,  in  the  instruction,  could  not 
possibly  have  injured  the  defendant.  •Hence,  the  giving  of  the 
instruction  was  not  an  injury  of  which  it  can  complain,  as  such 
instruction  could  not  have  misled  the  jury  to  its  prejudice.  How- 
ever, we  are  satisfied  that  the  first  instruction  given  was  incorrect ; 
but  it  is  also  perfectly  evident,  that  the  verdict  is  correct,  and  sup- 
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ported  bj  the  undisputed  facts  of  the  case.  Had  it  been  agsdnst  the 
plaintiff,  it  would  have  been  clearly  contrary  to  the  evidence.  Such 
being  the  case,  it  should  not  be  disturbed. 

The  rule,  we  think,  is  well  settled,  that  a  verdict  which  is  un- 
doubtedly right  upon  the  evidence— that  is,  when  so  clearly  right 
that  if  it  were  the  other  way  it  would  be  considered  contrary  to 
the  evidence — should  not  be  set  aside  because  of  the  admission  of 
improper  evidence,  or  the  giving  of  incorrect  instructions.  (1  Grab. 
&  Waterm.  on  New  Trials,  301 ;  2  Grab.  &  Waterm.  on  New 
Trials,  634 ;  Levetzky  v.  Corning^  33  Cal.  299 ;  Pico  v.  StevenSj 
18  Cal.  376 ;  Fleeson  v.  Savage  Co.,  3  Nev.  157.) 

The  judgment  of  the  lower  Court  is  affirmed. 

On  petition  for  rehearing — By  the  Court,  Lewis,  C.  J. :  * 

The  conclusion  reached  by  us  in  our  former  opinion  in  this  case 
was  the  result  of  very  careful  examination  of  a  very  voluminous 
record,  and  a  no  less  careful  examination  of  the  legal  principles 
announced.  We  are  perfectiy  satisfied  that  the  conclusion  thus 
obtained  is  correct,  upon  the  questions  made  by  counsel  and  dis- 
cussed by  the  Court. 

Other  grounds,  however,  are  now  taken,  and  a  rehearing  is  asked 
principally  upon  points  not  made  on  the  original  ailment,  nor  con- 
sidered by  the  Court ;  but  we  have  found  nothing  in  the  petition  to 
shake  our  convictions  as  to  the  correctness  of  our  former  opinion. 
As  we  consider  it  unnecessary  to  enter  into  a  full  discussion  of  all 
the  points  made  upon  the  petition,  we  will  content  ourselves  with 
briefly  stating  our  answers  to  each  point  as  made  by  the  appellant ; 
and,  first,  it  is  argued  that  the  Utah  statute,  which  authorized  the 
survey  of  unoccupied  public  lands,  and  declared  that  the  Surveyor's 
certificate  of  such  survey  should  "  be  tide  of  possession  to  the  per- 
son or  persons  holding  the  same,"  was  simply  remedial  in  its  nature, 
and  as  it  has  been  repealed  no  rights  can  be  claimed  under  it. 

To  this  it  is  only  necesssftry  to  say,  that  the  law  gave  to  the  cer- 
tificate, obtained  in  accordance  with  the  provisions  of  the  law,  the 
character  of  a  title  as  to  all  save  the  General  Government.  The 
law  having  been  complied  with,  and  the  titie  obtained  under  it,  the 
repeal  of  the  law  cannot  destroy  the  title  so  acquired.     It  became 
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a  perfect  and  vested  right,  so  far  as  the  law  and  DeGroot's  compli- 
ance with  it  could  make  it  so  before  the  repeal. 

It  is  next  objected,  that  it  was  not  shown  that  the  County  Sur- 
veyor made  a  copy  or  diagram  of  the  survey,  and  transmitted  it  to 
the  Surveyor-General,  as  required  by  the  law  already  referred  to. 
The  Act,  it  is  true,  imposed  that  duty  upon  the  County  Surveyor, 
but  we  doubt  very  much  if  the  failure  on  the  part  of  that  officer  to 
discharge  it  would  deprive  the  holder  of  the  certificate  of  the  title 
of  possession  which  it  conferred  upon  him.  Whether  it  would  or 
not  that  point  is  not  available  here,  for  that  objection  was  not  made 
when  the  certificate  was  offered  in  evidence,  and  hence  should  not 
avail  the  appellant  in  this  Court,  because  it  may  be  very  well  said 
that  the  respondent  nught  have  been  able  to  show  that  the  copy 
•  was  regularly  filed  with  the  Surveyor-General  had  the  objection  ^ 
been  made  at  the  proper  time.  An  objection  of  this  kind  which 
mi^ht  be  removed,  if  made  at  the  trial,  should  not  nor  do  the  Courts 
allow  it  to  avsdl  the  complaimng  party  who  raises  it  for  the  first  time 
upon  appeal. 

Counsel  will  observe,  that  whatever  may  have  been  said  in  the 
case  of  Orosetta  v.  Suntj  with  respect  to  the  necessity  of  filing  a 
copy  of  the  survey  with  the  Surveyor-General,  was  not  the  decision 
of  this  Court,  as  a  majority  of  the  Judges  did  not  concur  m  what 
was  said  upon  that  point.  It  is  also  objected  that  the  certificate 
was  not  filed  with  the  County  Recorder,  an  omission  which  by  the 
law  itself  is  made  fatal  to  its  vaUdity.  To  this  it  may  also  be 
answered,  the  certificate  was  not  objected  to  in  the  Court  below 
upon  that  ground.  But  we  find  as  a  matter  of  Tact  that  it  was 
regularly  filed,  as  appears  by  the  indorsement  upon  it :  ^^  Filed 
November  17th,  1860."     Signed  by  the  Recorder. 

True,  the  further  indorsement  is  made,  that  it  was  recorded  on 
the  twenty-ninth  of  the  same  month.  This  recording  of  the  instru- 
ment, which  was  a  useless  act,  could  not  certainly  vitiate  the  filing 
which  was  made  in  .accordance  with,  the  requirements  of  the  law, 
nor  yet  is  there  any  evidence  in  the  record  to  justify  the  conclusion 
of  counsel  that  the  instrument  was  simply  filed  for  record.  It  is 
'  not  so  stated  in  the  file  marks,  nor  is  there  any  other  proof  tend- 
mg  in  that  direction.     We  cannot  presume  in  direct  opposition  to 
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the  indorsement  on  the  certificate  that  it  was  not  filed  as  the  law 
required. 

Again,  it  is  argued,  that  it  does  not  appear  the  certificate  was 
recorded  in  the  County  Surveyor's  office,  the  law  of  1855  seeming 
to  require  this  to  be  done  by  the  Surveyor.  But,  like  the  other 
objections  to  this  paper,  this  is  now  made  for  the  first  time.  Yet, 
there  is  another  answer  to  it.  The  same  section  which  requires 
such  record  declares  expressly  that  ^^  no  certificate  shall  be  valid 
unless  filed  in  iheJteeorder*9.office^  as  provided  for  in  this  Act."  It 
must  be  presumed  by  all  rules  of  construction  that  the  omission  to 
do  any  of  the  other  acts  imposed  by  the  section  would  not  render 
the  certificate  void.  To  expressly  make  it  invalid  if  one  of  several 
acts  required  to  be  done  was  omitted,  authorizes  the  presumption 
that  it  was  not  the  intention  of  the  Legislature  to  invalidate  it  if 
any  of  the  others  were  neglected  to  be  performed. 

The  last  objection  to  the  certificate  is,  that  it  does  not  state  '^  to 
whom  it  was  given."  This  is. also  a  new  point;  still  we  find  that 
the  certificate  does  state  that  the  survey  was  made  for  DeGroot, 
which  is  a  sufficient  compliance,  if  indeed  a  compliance  with  the 
law  in  this  particular  were  at  all  necessary. 

Counsel  next  enter  into  a  discussion  of  the  evidence  and* merits 
of  this  case,  and  the  instructions  given  and  refused.  These  were 
fully  considered  in  our  former  opinion,  and  we  find  nothing  in  the 
petition  to  occasion  a  change  of  our  views.  It  is  possible  that  some 
minor  facts  were  misstated  in  that  opinion,  but  we  find  upon  a 
reexanunation'that  all  the  material  points  of  evidence  were  oorrectiy 
related.  It  is,  therefore,  deemed  unnecessary  to  further  discuss  the 
fourth  point  of  the  petition  for  rehearing. 

Upon  the  proposition  that  the  defendant  acquired  a  right  to  the 
water  by  prescription,  it  is  sufficient  to  say  that  no  such  defense 
was  made  in  the  answer,  nor  in  any  way  suggested  upon  the  trial 
of  the  case. 

The  rehearing  is  deniecl. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decisions. 
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JOHN  S.  PECK,  Respondent,  v.  JOHN  BROWN  et  ah., 

Appellants. 

Ck>BDWooD  AND  TiiiBER  CuT  ON  PuBLic  Land.  Cordwood  and  other  timber  cut 
into  merchantable  form  before,  and  remaining  on  public  land  at  the  date»of, 
the  issuance  of  a  patent  is  personal  property,  and  does  not  pass  with  the  land 
to  the  patentee. 

Rkmotal  of  Wood  Cut  on  Public  Land  before  Patent.  Where  Peck,  being 
the  patentee  of  certain  public  land,  procured  an  injunctipn  to  restrain  Brown* 
and  others  from  cutting  growing  trees,  and  also  from  removing  certain  cord- 
wood  and  other  timber  cut  before  the  issuance  of  the  patent  and  still  remain- 
ing on  the  land :  Held^  that  the  injunction  should  be  so  modified  as  to  allow 
the  cordwood  and  cut  timber  to  be  removed. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County. 

The  land  referred  to  in  the  opinion  was  the  northwest  quarter  of 
the  northeast  quarter,  and  the  northeast  quarter  of  the  northwest 
quarter  of  section  sixteen,  in- township  seventeen  north,  range  nine- 
teen east,  in  Washoe  County.  The  wood  remaining  on  the  land, 
and  to  restrain  the  removal  of  which  the  mjunction  was  granted, 
was  alleged  to  consist  of  one  hundred  cords,  worth  three  dollars  per 
cord. 

'  Robert  M.  Clarke,  for  Appellants. 

I.  The  Court  found  the  defendants  in  possession  of  the  land  and 
wood,  but  failed  and  refused  to  find  the  plaintiff  the  owner  of,  or 
enUtled  to  the  possession  of,  the  wood.  The  decree  for  possession 
of  the  land  to  plaintiff,  therefore,  erred  in  enjoining  defendants  from 
removing  the  wood. 

Finding  tEe  defendants  in  possession  at  the  time  of  suit,  and 
refusing  to  determine  them  the  owners,  or  otherwise,  the  Court 
orders  them  to  deliver  the  land  upon  which  the  wood  is  situated, 
denymg  them  the  right  or  opportunity  to  remove  it,  and  thus  puts 
defendant  out  of,  and  the  plaintiff  into,  the  possession  of  the  wood. 

n.  The  defendants  having  been  in  possession  of  the  land  under 
claim  of  possessory  title,  and  whilst  so  in  possession  having  cut  the 
wood  firom  trees  growing  upon  the  land,  are  the  owners  of  it,  and 
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entitled  to  the  possession  of  it  as  against  the  plaintiff,  who  acquired 
the  paramount  title  from  the  State  at  a  period  subsequent  to  the 
cutting. 

W.  L.  Knox  and  A.  O,  MKsy  for  Respondent. 

1.  The  record  shows  no  error  to  the  prejudice  of  defendants, 
and  they  have  no  reason  to  complain.  (^Thomp9on  v.  Lyan^  14 
Gal.  42 ;  ISBnim  y.  Jtitehiej  2  Gal.  148 ;  Clayton  v.  We$ty  2 
Gal.  382 ;  Smith  v.  Brannon,  18  Cal.  116.) 

In  the  absence  of  a  statement  of  the  testimony,  it  will  be  pre- 
sumed that  the  Court  below  acted  upon  proper  evidence,  and  that 
the  judgment  is  right,  unless  errors  are  cUsclosed  by  the  pleadings, 
or  in  the  judgment  itself. 

U.  The  patent  is  conclusive  as  to  plaintiff's  title.  (BoggB  y. 
M.  M.  Co.,  14  Gal.  862 ;  Totmt  v.  Howett^  14  Gal.  467 ;  Eb/  v. 
FrUUe,  17  Gal.  260.) 

m.  Plaintiff  is  entitied  to  the  timber  cut  by  trespassers  on  his 
land.  (ExUredge  v.  WoodSj  8  N.  H.  608 ;  Parsons  v.  Cbmp,  11 
Gonn.  626 ;  Brotvn  v.  Ware,  12  Shepl.  411 ;  Sands  v.  JPfeiffer, 
10  Gal.  268 ;  ffaOick  v.  Mxer,  16  Gal.  676 ;  BilUnffs  y.  HaU, 
7  Gal.  T.) 

lY.  The  remedy  by  injunction  was  the  proper  remedy,  and  the 
judgment  for  a  perpetual  injunction  is  right.  (^Speer  v.  Cutter j  5 
Barbour,  486 ;  IRcks  v.  Michael,  16  Gal.  116 ;  Hicks  v.  Compton, 
18  Gal.  208 ;  Payne  ^  Dewey  y.  TreadwM,  16  Gal.  228.) 

By  the  Court,  Whitman,  J. : 

The  decree  firom  which  this  appeal  is  taken  was  rendered  in  an 
action  for  the  recovery  of  real  property ;  seeking  also  an  injunction 
to  prevent  the  cutting  of  standing. timber  upon  the  premises,  and 
the  removal  of  trees  already  cut  and  made  into  cordwood  or  otiier 
merchantable  form.  The  decree  granted  the  entire  relief  sought. 
This  appeal,  though  nominally  from  the  "whole  thereof,  is  really  only 
from  such  portion  as  enjcHns  the  removal  of  timber  cut,  as  aforesaid: 

It  is  true,  as  urged  by  respondent,  there  is  no  assignment  of 
errors,  or  proper  statement  in  the  transcript ;  what  is  offered  as  a 
statement,  lacks  its  vital  and  essential  ingredient ;  there  is  no  recital 
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of  the  grounds  upon  which  the  parties  rely  for  relief,  but  the 
judgment-roll  presents  all  that  is  necessary  fer  the  decision  of  the 
point  urged  by  appellants.    The  District  Court  finds  that  they  were 
in  possession  at  the  date  of  suit,  and  had  so  been  for  some  time 
there  before,  and  had  then  cut  the  timber  aforesaid ;  that  respondent 
had  no  title  to  the  described  premises  until  the  tenth  day  of  July,  ^ 
1868,  when  he  acquired  a  patent  by  purchase  from  the  State ;  that 
the  "  greater  part "  of  the  acts  of  appellants  were  done  prior  to 
such  date.     What  acts  were  subsequently  done  is  not  found,  and 
as  no  subdivision  is  made,  the  case  stands  here  as  if  all  were  done 
before  that  time.     Unless  the  right  to  the  timber  cut  passed  to 
respondent  by  his  patent,  he  had  none ;  and  it  could  only  pass  as 
of  a  fixture  on,  or  appurtenance  to,  the  realty ;  but  timber  felled  by 
act  of  man,  or  wood  cut,  is  personal  property.  Some  of  the  decidecl 
cases  go  a  great  length  in  passing  with  the  freehold  what  abstractly 
would  be  held  personalty ;  perhaps  none  has  further  extended  the 
rule,  or  its  application,  than  Farrar  v.  Staekj>ole^  (6  Maine  155) 
and  ESttridge  y.  Woods,  (8  N.  H.  508).    In  the  first  of  these 
cases,  it  was  held  that  a  mill-chain,  dogs,  and  bars  in  their  appro- 
priate places  when  the  deed  was  made,  the  chain  attached  by  a 
hook  to  a  piece  of  draft  chain,  which  was  fastened  to  the  shaft  by 
a  spike,  passed  under  a  deed  conveying  a  saw  mill  with  the  priv- 
ileges and  appurtenances.    This  decision  was  based  upon  the  prin- 
ciple, '^  that  certain  things,  personal  in  their  nature,  when  fitted 
and  prepared  to  be  used  with  real  estate,  change  their  character 
and  appertain  to  the  realty  as  an  incident  or  accessory  to  its  prin- 
cipal."   In  the  second  case  cited  under  the  same  rule,  it  was  held 
that  certain  heaps  of  manure  passed  by  deed  for  the  land,  as 
ai^urtenant,  being  intended  to  be  used  upon  it,  and  for  its  benefit. 
In  the  present  case  the  timber  and  wood  were  cut  expressly  to 
be  taken  from  the  premises,  and  the  rule  of  decision  quoted  has 
no  application-      ( Walker  v.  Sherman^  2  Wend.  638  ;  Cook  v. 
Whitn^,  16  HI.  481 ;  Wmcher  v.  Shembury,  2  Scam.  R.  283.) 
*  This  last  case  is  precisely  in  point  upon  the  facts,  so  far  as 
respondent's  claim  is  concerned.     Shembury  had  obtained  a  certifi- 
cate of  purchase  to  certain  government  land,  upon  which  prior  to 
its  date,  Wincher  had  cut  certain  rails  and  sawed  timber. 
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After  acquiring  his  certificate,  S.  prohibited  W.  from  removing 
the  rails  or  timber,  and  took  them  away  himself.  W.  brought  jio- 
tion  to  recover  the  value,  and  the  Court  held  that  he  could  main- 
tain the  same  as  against  Shembury,  saying :  ^^  A  certificate  of  pur« 
chase  or  patent  vests  in  the  patentee  a  title  to  the  land,  and  gen- 
erally all  that  is  growing  on,  or  is  in  the  contemplation  of  law  at- 
tached to  the  land — ^as  houses,  fences,  growing  timber,  grains,  etc.; 
and  it  is  said  fallen  timber  passes  with  the  land.  But  that  which 
has  been  severed  from  the  land,  and  by  the  art  and  labor  of  man 
converted  into  personal  property,  such  as  implements  of  husbandry, 
barrels,  furniture,  or  even  rails  when  not  put  into  a  fence,  or  evi- 
dently intended  to  be  so  used  upon  the  land,  (which  could  not  be 
inferred  if  made  by  a  stranger)  do  not  pass  with  it,  any  more  than 
the  grain,  grass,  or  friut  which  has  grown  upon,  and  been  gathered 
.  horn  it."  Respondent  having  then  no  title  to  the  timber  and  wood 
cut,  had  no  right  to  an  injunction  to  restrain  appellants  from  re- 
moving the  same.  (YHiether  under  any  state  of  facts  such  relief 
would  be  proper  is  not  here  decided.)  The  District  Court  erred 
in  granting  such  relief;  the  decree,  correct  in  other  respects,  must 
be  modified  in  this,  and  the  cause  is  remanded,  with  direction  to 
strike  from  the  decree  all  that  portion  restraining  appellants  from 
removing  the  timber  or  wood  cut  prior  to  the  tentii  day  of  July, 
A.D.  1868. 

'  Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 


MICHAEL  HILGER,  Appellant,  v.  THOMAS  J.  EDWARDS, 

Respondent. 

Contract  to  Cut  Cordwood — Right  of  Propertt.  Hilger,  having  purchased 
certain  standing  timber,  contracted  with  Gibbons  to  cut  it  into  cordwood  and 
delirer  it  at  a  certain  place  by  a  certain  time,  for  which  Hilger  was  to  pay  a 
certain  price  per  cord,  three-fourths  of  the  payment  thereof  as  fast  as  delirer- 
ed,  and  the  balance  when  all  deliyered^  it  being  also  agreed  that  if  payment 
was  not  made  on  delivery,  or  within  ten  days  afterwards,  Gibbons  was  to  be 
the  owner  of  the  wood ;  and,  further,  that  he  should  have  a  lien  upon  it  for 
hi&  pay.  After  Gibbons  had  cut  the  wood  it  was  attached  as  his  property,  and 
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none  of  it  was  delivered  as  stipulated  in  the  contract :  Held^  that  wood  could 
not  be  held  on  attachment  against  Gibbons  as  his  property. 

FoarsiTURE  of  Rights  and  Lien  undkr  Contract  bt  Noncomplianck.  Where 
a  person  contracted  to  cut  down  the  timber  of  another,  and  deliver  the  same 
by  a  certain  time  at  a  certain  place,  for  a  certain  price  to  be  then  paid,  and 
was  to  have  a  lien  upon  the  wood  for  the  stipulated  payments,  and  he  failed 
to  deliver  by  the  time  specified,  though  as  he  cut  the  wood,  all  his  labor  was 
worth :  HM,  that  he  had  forfeited  all  right  under  the  contract,  and  had  no 
right  of  lien. 

Right  of  Pressnt  Possession  to  Maintain  Replevin.  In  an  action  for  the 
recovery  of  specific  personal  property,  it  is  necessary  for  the  plaintiff  to  show 
that  he  is  entitled  to  the  immediate  possession. 

Excuses  for  Nonperformance  of  Contract.  Where  a  person  contracted  to  deliver 
certain  personal  property  by  a  specified  time,  and  was  prevented  by  its  seizure 
under  an  attachment  issued  against  him  by  a  third  person:  Held^  that  legal 
difficulties  of  that  kind  constituted  no  excuse  for  a  violation  of  his  obligations 
under  the  contract. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

This  "was  an  action  of  replevin  for  the  cordwood  referred  to  in 
the  opinion.  Upon  giving  the  proper  undertaking,  and  due  appoint- 
ment of  an  Elisor,  the  property  was  taken  out  of  the  possession  of 
the  defendant  and  delivered  over  to  the  plaintiff.  The  writ  of 
attachment  against  Spencer  Gibbons,  under  which  the  defendant  as 
Sheriff  justified,  was  issued  in  a  suit  brought  agsdnst  him  in  the 
District  Court,  for  ttie  recovery  of  seven  hundred  and  fifty  dollars, 
by  John  E.  Cheney.  The  judgment  in  favor  of  defendant,  from 
which  and  the  order  overruling  plaindff's  motion  for  new  trial  this 
appeal  was  taken,  was  for  the  return  of  the  property,  and  in  default 
thereof,  for  the  sum  of  fourteen  hundred  doUai-s. 

A.  C.  JElliSy  for  Appellant. 
[No  brief  on  file.] 

M.  M,  Clarke^  for  Respondent. 

I.  To  recover  in  this  action,  plaintiff  must  establish  in  himself 
either  general  or  special  property,  and  right  of  immediate  posses- 
fflon ;  and  unless  the  action  could  be  maintained  against  Gibbons  it 
cannot  be  against  Edwards. 

II.  The  growing  timber  was  part  of  the  realty,  and  as  such  the 
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property  of  Osterdaj ;  Gibbons  severed  it,  changed  it  from  real  to 
personal  property,  and  reduced  it  to  his  own  possession,  which 
possession  he  held  at  the  time  of  the  attachment.  Hilger  uSver 
possessed  it. 

in.  The  wood  was  to  be  delivered  at  Harmp  &  Chamberlain's 
flume  by  November  ISth,  and  to  Hilger  by  December  Ist,  1868. 
The  attachment  having  been  levied  on  November  llth,  the  per- 
formance of  this  condition  was  made  impossible  by  the  act  of  the 
law  and  excuses  of  Gibbons. 

lY .  Gibbons  was  to  hold  the  wood  until  payment  made,  and 
payment  was  not  to  be  fully  made  until  December  1st,  1868.  This 
action  was  brought  November  16th,  1868,  without  payment  or  ten- 
der of  price  for  cutting ;  and  as  without  such  payment  or  tender 
there  could  be  no  right  of  possession  in  plaintiff  he  must  fail  in  the 
action. 

y.  The  contract  contains  no  terms  of  forfeiture  against  Gib- 
bons. A  proceeding  by  Hilger  against  him  to  recover  possession 
of  the  wood  must  have  proceeded,  if  at  all,  upon  the  theory  that 
the  contract  was  broken,  and  therefore  a  nullity ;  for  Hilger  could 
not  have  enforced  it^as  to  his  side  and  disregard  it  as  to  Gibbons. 
He  could  not  have  taken  the  wood  without  paying  for  it. 

By  the  Court,  Lewis,  C.  J. : 

Upon  a  writ  of  attachment  issued  from  the  District  Court  of  the 
Second  District,  against  one  Spencer  Gibbons,  on  the  eleventh  day 
of  November,  a.d.  1868,  the  defendant,  who  was  then  the  Sheriff 
of  the  County  of  Ormsby,  seized  and  took  into  his  possession  about 
six  hundred  cords  of  cordwood,  which  is  claimed  by  the  plaintiff, 
and  sought  to  be  recovered  in  this  action.  The  main  issue  in  the 
case  is  upon  the  title- and  the  right  to  possession  of  the  wood,  the 
defendant  contending  that  the  right  of  possession  is  in  Gibbons, 
whilst  the  plaintiff  claims  that  he  is  the  owner  and  entitied  to  its 
possession.  The  facts  out  of  which  this  conflict  of  right  arises  may 
be  thus  briefly  stated :  Hilger,  on  the  sixth  day  of  March,  a.d. 
1868,  purchased  of  one  Henry  Osterday  all  the  standing  timber  on 
a  certain  tract  of  land  in  the  County  of  Ormsby,  at  a  stipulated 
sum  per  cord.    A  few  months  afterwards  he  entered  idto  an  agree-. 
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ment  with  Spencer  Gibbons,  the  defendant  in  the  attachment  suit, 
whereby  it  was  agreed  between  them  that  Gibbons  should  ''  cut  and 

deliver  to  the  partj  of  the  second  part  (Hilger)  six  hundred  cords 
of  good  merchantable  cordwood,  or  all  the  wood  that  the  timber 
now  standing,  or  being  on  what  is  known  as  ^^  Dutch  Henry's  tim- 
ber ranch,  will  make*  *  *  «  Said  wood  to  be  corded  and  de- 
livered at  or  near  the  mouth  or  lower  end  of  what  is  known  as  Har- 
rupps*  and  Chamberlain's  Flume.  *  *  *  All  of  said  wood  to 
be  delivered  as  aforesidd  on  or  before  the  fifteenth  day  of  Novem- 
ber, A.D.  1868.  The  party  of  the  second  part  agrees  to  procure, 
furnish,  and  pay  for  all  the  timber  upon  said  ranch ;  and  further, 
to  pay  to  the  party  of  the  first  part  the  sum  of  three  dollars  and 
fflxty-two  and  one-half  cents  per  cord  in  coin  for  all  the  said  wood 
corded  and  delivered  as  aforesaid,  except  one  hundred  cords,  for 
^hich  he  agrees  to  pay  three  dollars  and  seventy-five  cents  in  coin 
per  cord,  payment  to  be  made  as  follows :  Three-fourths  of  the 
amount  of  the  value  of  the  wood  to  be  paid  as  fast  as  delivered  as 
aforesaid,  and  aU  to  be  paid  as  so6n  as  this  agreement  is  fully  com- 
plied with  and  all  the  wood  delivered  as  aforesaid.  And  it  is  fur- 
ther understood  by  and  between  the  parties,  that  in  case  the  party 
of  the  second  part  fails  or  neglects  to  make  the  payments  as  afore- 
said, or  within  ten  days  thereafter,  the  said  party  of  the  first  part 
is  to  be  the  owner  of  all  the  wood  corded  and  delivered  as  afore- 
said ;  and  the  said  party  of  the  first  part  is  to  have  a  lien  upon  all 
the  wood  corded  and  delivered  until  he  is  fully  paid  for  delivering 
the  same."  Then  follows  this  clause :  ^'  It  is  understood  the  pay- 
ment as  above  stated  is  not  to  be  made  until  the  seventh  day  of 
November,  a.d.  1868,  when  three-fourths  of  the  wood  then  corded 
and  delivered  as  aforesaid  shall  be  paid  for,  and  all  to  be  paid 
when  all  shall  be  delivered ;  that  is,  on  the  first  day  of  December 
next." 

Whatever  right  or  claim  Gibbons  had  to  this  wood,  if  he  had 
^^y?  T^  acquired  under  this  agreement.  And  it  is  quite  certain 
that  the  only  right  which  he  had  at  the  time  it  was  sehsed  upon  the 
attachment  against  him  was  a  mere  lien,  or  right  to  retiun  the  pos- 
session as  security  for  the  performance  of  the  contract  by  Hilger. 

•  It  is  claimed  by  counsel  for  defendant  that  Gibbons  was  the  ab- 
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solute  owner  of  the  wood  cut  by  hitn.     There  are  certainly  no 
words  of  sale  in  this  agreement ;  nor  is  there  anything  in  it  indi- 
cating an  intention  to  transfer  the  ownership  from  Hilger,  but  on 
the  contrary  we  find  stipulations  in  it  utterly  inconsistent  with  the 
ownership  being  in  Gibbons.     Thus  it  is  provided  that  he  shall 
have  a  lien  upon  the  wood  until  the  payment  of  th%  stipulated  pay- 
ments by  Hilger.     It  is  hardly  to  be  presumed  that  ho  would  have 
claimed  a  lien  upon  his  own  property.     Again,  it  is  provided  that 
he  shall  be  the  owner  of  the  wood,  if  the  price  were  not  paid  by 
Hilger  within  ten  days  after  its .  delivery.     Why  such  provision  if 
Gibbons  were  the  owner  before  such  failure  ?     Indeed,  there  is  not 
a  word  in  this  entire  instrument  indicating  an  intention  to  transfer  * 
the  title  to  the  wood  to  Gibbons,  until  the  failure  by  Hilger  to  make 
the  payments  according  to  agreement.     At  the  time  the  wood  was 
seized  none  of  it  had  been  delivered,  hence  there  could  have  been      « 
no  forfeiture  of  Hilger's  title.     He  was  then  at  that  time  the  owner 
of  the  property,  and  Gibbons  could  have  had  no  right  except  that 
of  a  lien  upon  it,  in  accordance  with  the  agreement.     If  the  agree- 
ment were  in  force  at  the  time  this  action  was  brought,  that  is,  if 
Hilger  were  bound  by  it,  and  the  lien  continued,  the  right  of  pos- 
session would  in  that  case  be  in  Gibbons,  and  it  is  possible  this 
action  could  not  be  maintained,  as  it  is  necessary  that  the  plaintiff, 
in  an  action  for  the  recovery  of  personal  property,  show,  that  he  is 
entitled  to  the   immediate   possession.     But  it  is  proven  in  this 
case  that  Gibbons  had  failed  to  comply  with  his  contract,  he  not 
having  delivered  any  of'  the  wood  on  the  sixteenth  of  November 
when  this  action  was  brought ;  whereas,  it  was  made  his  duty  to 
deliver  the  whole  of  it  on  the  fifteenth.     Here  was  a  breach  of  the 
agreement  on  Gibbons'  part,  and  Hilger  had  the  right  to.  abandon 
it  entirely.     Under  a  contract  so  broken  Gibbons  could  at  best    - 
have  no  right,  except  that  of  a  claim  for  a  reasonable  compen- 
sation for  the  work  done  by  him.     He  could  not  claim  the  right  to 
deliver  the  wood  after  the  <Jay  specified  in  the  contract,  except  by 
the  consent  of  Hilger  and  a  waiver  of  the  breach.     By  the  failure 
to  deliver  the  wood  on  the  fifteenth  Gibbons  foifeited  all  rights 
under  the  contract ;  and  as  he  had  been  paid  the  full  value  of  the 
work  done  by  him  prior  to  that  time,  he  could  claim  no  liea  upon 
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the  wood.  He  could  not  hold  possession  of  what  had  been  cut  in 
expectation  of  the  future  fulfillment  of  his  contract,  for  he  had* 
violated  it ;  nor  for  work  already  done,  because  for  that  he  had 
been  fully  paid,  Hilger  testifying  that  he  had  paid  its  full  value. 

It  is  argued  however,  that  by  the  latter  clause  of  the  agreement 
Gibbons  had  until  the  first  day  of  December  to  deliver  the  wood 
to  Hilger.  We  do  not  so  interpret  the  instrument ;  at  least  it  is 
clear  all  the  wood  was  to  be  delivered  at  the  end  of  the  Chamber- 
Iain  flume  by  the  fifteenth  of  November,  and  as  it  is  conceded  that 
was  not  done,  the  contract  in  that  particular  was  therefore  violated. 
But  taking  the  whole  agreement  together,  we  are  satisfied  that  the 
wood  was  to  be  delivered  to  Hilger  on  the  fifteenth  of  November, 
and  the  last  clause  was  not  intended  to  extend  that  time  but  only 
extend  the  time  of  the  final  payment  to  be  made  by  Hilger.  How- 
ever, as  the  wood  was  not  delivered  at  the  flume  at  the  specified 
time,  there  was  a  breach  of  the  contract,  and  Hilger  had  the  right 
to  abandon  it,  and  Gibbons  could  claim  no  further  rights  under  it. 
Had  this  action  been  brought  against  Gibbons  he  could  not  avail 
himself  of  the  right  to  hold  the  wood  under  an  agreement  which 
he  had  not  fulfilled  on  his  part;  and  it  is  conceded  that  the  defend- 
ant stands  in  no  better  position  than  Gibbons  would  were  he  the 
defendant.  The  seizure  of  the.  wood  upon  the  attachment  on  the 
eleventh  day  of  November,  can  certainly  constitute  no  valid  excuse 
for  the  failure  to  deliver  it  in  accordance  with  the  contract.  Gib- 
bons, it  is  true,  may  thereby  have  been  prevented  from  fulfilling 
his  agreement  in  that  respect,  but  that  should  not  be  allowed  to 
afiect  the  plaintiflF's  rights.  We  know  of  no  rule  of  law  which 
makes  legal  difficulties  of  this  kind  an  excuse  for  a  violation  of 
obligations  to  others.  We  conclude,  then,  that  Hilger  is  the  owner 
of  the  wood,  and  as  Gibbons  had  failed  to  fulfill  his  agreement,  he 
forfeited  all  rights  under  it;  and  as  he  has  received  full  payment 
for  what  wood  has  been  cut  by  him,  he  can  have  no  lien  or  claim 
upon  it ;  and  the  defendant  cliuming  from  him  has  no  better  right. 
Hilger  is  therefore  entitled  to  the  possession. 

Judgment  reversed  and  cause  remanded. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 
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JOHN  LITTLE,  Respondent,  v.  J.  C.  CURRIE,  Appellant. 

No  Presuiiftion  in  favor  of  Jurisdiction  of  Justices  of  the  Peace.  Nothing 
can  be  presumed  in  favor  of  the  jurisdiction  of  a  Justice  of  the  Peace,  but 
each,  step  towards  its  acquirement  must  be  afi^rmatively  sbown. 

Affidavit  fob  Publication  of  Summons.  To  obtain  a  legal  service  by  publica- 
tion of  a  summons  against  a  non-resident,  it  must  appear  by  affidavit,  not  only 
that  the  defendant  is  a  non-resident,  but  also  that  a  cause  of  action  exists 
against  him ;  and  a  judgment  procured  in  such  a  case  before  a  Justice  of  the 
Peace,  when  the  latter  fact  does  not  appear  by  affidavit,  is  void. 

Order  for  Publication  of  Summons.  An  order  for  publication  of  summons, 
which  fails  to  state  any  fact  upon  which  it  is  founded,  is  fatally  defective. 

Order  for  Publication  before  Issuance  of  Summons  Premature.  Where  an 
order,  made  by  a  Justice  of  the  Peace  upon  the  filing  of  an  affidavit  for  pub- 
lication of  summons,  directed  that  "  summons  be  issued  in  this  case  as  above 
entitled  and  be  4)ublished,  etc." :  Eddy  that  the  direction  for  a  summons  to 
issue  was  not  the  office  of  such  an  order,  and  that  if  the  qimmons  did  not 
already  exist  the  order  was  premature. 

Statutory  Provisions  for  other  than  Personal  Service.  Statutory  provisions 
for  acquiring  jurisdiction  over  a  defendant  by  any  other  than  personal  service 
must  be  strictly  pursued. 

Judgment  Yoid  for  want  of  Jurisdiction.  A  judgment  by  a  Justice  of  the 
Peace  against  a  non-resident,  where  the  affidavit  or  order  of  publication  is 
insufficient  and  there  is  no  personal  service  nor  any  appearance,  is  absolutely 
void. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  was  an  action  of  ejectment  for  a  lot  of  land  in  Yir^nia 
City.     The  facts  are  stated  in  the  opinion. 

M,  H.  Taylor^  for  AppeUant. 

F,  W.  Cole,  for  Respondent,  on  the  point  that  the  affidavit  for 
publication  of  summons  was  insufficient,  citied  Ricketson  v.  Richard- 
son, (26  Cal.  149) ;  Fotbes  v.  Hj/de,  (81  Cal.  342)  and  FoUard 
V.  WeffeneTy  (10  Wis.  574) ;  and  on  the  point  that  an  order  of 
publication  made  in  advance  of  the  issuance  of  summons  was  a 
nullity,  he  cited  Feople  v.  Huber,  (20  Cal.  81). 

By  the  Court,  Whitman,  J. : 

Upon  the  trial  of  this  cause,  (an  action  for  the  recovery  of  real 
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property)  in  the  District  Court,  the  defense  was  based  upon  a 
claim  of  title  under  execution  and  sale  against  respondent,  which 
were  had  upon  judgments  ordered  in  a  Justice's  Court,  in  the  cases 
of  Pinkerton  .v.  Little  and  Cornwall  v.  Little.  The  proceedings 
were  the  same  in  ^ach  case.  The  District  Judge,  against  the  ob- 
jection of  respondent,  admitted  in  evidence  the  Justice's  docket 
and  accompanying  papers,  reserving  his  decision  as  to  their  validity 
and  effect.  Subsequently  he  decided  that  the  Justice  acquired  no 
jurisdiction  and  that  his  actions  were  void.  Judgment  was  given 
for  respondent,  from  which  and  an  order  refusing  a  new  trial,  this 
appeal  is  taken,  presenting  the  single  question  of  error  in  the  de- 
cision aforesaid. 

By  affidavit,  order,  and  publication  of  summons,  under  the  pro- 
visions of  the  Statutes  of  1866,  it  was  attempted  to  obtdn  sei'vice 
upon  Little.    The  affidavit  is  as  follows : 

"  State  of  Nevada, 
County  of  Storey,  Virginia  Township  No. 

"  A.'  Cornwall 


u2.  } 


V. 

John  Little. 


"  Now  comes  plaintiff,  A.  Cornwall,  and  after  being  duly  sworn, 
deposes  and  says:  That  he  is  the  above  named  plaintiff;  that  he 
commenced  the  above  entitled  action  on  the  fifth  day  of  June,  a.d. 
1866,  in  the  above  named  Court,  to  recover  the  sum  of  one  hundred 
and  thirty  dollars.  That  he  has  a  good  cause  of  action  against 
said  defendant  John  Little,  and  that  no  part  of  the  said  sum  of  one 
hundred  and  thirty  dollars  has  been  paid.  That  said  defendant, 
John  Little,  resides  outside  of  the  State  of  Nevada,  to  wit,  in 
Meadow  Lake  City,  Nevada  County,  State  of  California.''     *     * 

Upon  the  question  of  jurisdiction  in  the  Courts  of  Justices  of  the 
Peace,  nothing  can  be  presumed  in  their  favor ;  each  step  toward 
its  acquirement  must  be  affirmatively  shown.  To  warrant  an  order 
for  the  publication  of  a  summons,  one  of  certain  facts  must  exist, 
either  that  ^^  the  person  upon  whom  the  service  is  to  be  made  re- 
sides out  of  the  State,  or  has  departed  from  the  State,  or  cannot, 
after  due  diligence,  be  found  within  the  State,  or  conceals  himself 
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to  avoid  the  service  of  summons  " ;  and  such  fact  must  ^^  appear 

by  affidavit  to  the  satisfaction  of  the  Justice,''  conjoined  with  the 
fact  that  "  a  cause  of  action  exists  against  the  defendant."  The 
affidavit  in  this  case  is  sufficient  on  the  one  point,  but  not  on  the 
other ;  it  states  the  fact  of  non-residence  clearly,  as  it  shows  affirm- 
atively the  actual  residence  of  Little  in  the  State  of  California ; 
but  it  states  no  fact  from  which  it  appears  that  a  cause  of  action 
exists  against  him ;  it  draws  a  legal  conclusion,  offering  nothing 
from  which  the  mind  of  the  Justice  could  be  informed,  or  upon 
which  he  could  base  a  decision.  Such  a  statement  has  been  uni- 
formly held  bad.  (^Ricketaon  v.  Richardson^  26  Cal.  153 ;  Forbes 
V.  ffyde,  31  Cal.  353.) 

Upon  this  affidavit  an  order  was  issued  reading  thus :  "  Upon 
reading  the  foregoing  affidavit,  and  good  reasons  appearing  to  me 
for  so  doing,  it  is  ordered  that  summons  be  issued  in  the  case  as 
above  entitled,  and^be  published."  *  *  This  order  fails  to  state 
any  .fact  upon  which  it  is  founded ;  such  failure  has  been  held  fatal. 
(^RicketB9n  v.  Richardson^  26  Cal.  149.)  It  also  directs  a  sum- 
mons to  issue.  This  is  not  its  office ;  the  order  should  be  that 
''  service  be  made  by  the  publication  of  the  summons."  Suit  is 
commenced  before  the  Justice  by  the  "  filing  a  copy  of  the  note, 
etc.,  and  the  issuance  of  a  summons  thereon."  The  order  is  a 
direction  of  extraordinary  manner  of  service,  and  presupposes  the 
existence  of  a  summons ;  otherwise  it  is  premature.  (^People  v. 
Ruber,  20  Cal.  81.) 

Further  objections  are  made-  to  the  summons,  to  time  of  entering 
judgment,  etc.,  but  it  is  unnecessary  to  pursue  this  investigation. 
Statutory  provisions  for  acquiring  jurisdiction  by  any  other  than 
personal  service  must  be  strictly  pursued.  '  (Jordan  et  aL  v.  Grih- 
lin  et  ah,  12  Cal.  100 ;  Bayley  v.  Freeman,  30  Cal.  610 ;  Forbes 
v.  Hyde,  31  Cal.  342 ;  People  v.  Huher,  20  Cal.  81 ;  Pollard  v. 
Wegener,  13  Wis.  574 ;  Paul  et  aL  v.  Armstrong,  1  Nev.  82.) 
Such  course  was  not  followed,  but  seems  to  have  been  studiously 
avoided  in  the  actions  of  Pinkerton  and  Cornwall  against  Little. 

No  foundation  for  jurisdiction  having  been  laid,  none  was  ob- 
tained, and  any  and  all  proceedings  subsequent  to  the  affidavit  and 
order  recited  were  absolutely  void ;  no  valid  judgment  could  have 
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been  rendered  except  upon  the  personal  appearance  or  submission 
of  Little.  The  record  shows  that  he  never  appeared,  nor  in  any 
manner  submitted  himself  to  the  jurisdiction  of  the  Court. 

The  order  and  judgment  of  the  District  Court  are  correct,  and 
are  affirmed. 


Z.    B.    TINKUM    et   ah,   Respondents,    v.    WILLIAM    T. 

0'NEA.LE,  Appellant. 

• 

Joint  Debtor  Defendant  Declared  a  Bankropt — GoNTiNUAMCfB.  Where,  in  a 
suit  against  partners  on  a  joint  claim  against  them,  U  appeared  that  one  had 
been  declared  a  bankrupt,  but  had  not  yet  received  his  discharge,  and  the  case 
was  continued  as  to  him :  Held^  on  a  motion  for  a  continuance  as  to  the  other 
partner,  that  the  trial  could  not  proceed  against  him  until  a  disposition  of  the 
bankrupt  proceedings  of  his  copartner. 

Partnership  Contracts  Joint.  Partnership  obligations  are  joint  in  their  na- 
ture  at  least  to  the  extent  that  one  partner  may  always  take  advantage  of  the 
non-joinder  of  his  copartner  in  an  action  on  a  partnership  contract. 

Judgment  Against  one  Partner  bars  Action  against  his  Copartner.  A 
judgment  against  one  partner  upon  a  partnership  contract  merges  the  debt 
and  constitutes  a  bar  to  a  subsequent  action  for  the  same  breach  against  his 
copartners. 

Action  Against  Partner  where  Copartner  discharged  in  Bankruftct.  Where 
one  of  two  partners  is  discharged  in  bankruptcy,  the  other  may  be  proceeded 
against  alone. 

Suspension  of  Legal  Proceedings  bt  Bankruptcy.  The  suspension  of  legal 
proceedings  against  a  person  declared  a  bankrupt,  as  provided  for  by  the 
United  States  bankrupt  law,  does  not  affect  or  modify  his  obligations,  but  only 
temporarily  suspends  the  remedy  for  their  enforcement. 

Construction  of  Section  Thirty-two  of  Practice  Act.  Section  thirty-two 
of  the  Practice  Act  does  not  provide  a  rule  for  the  disposition  of  actions 
against  several  joint  debtors,  where  all  have  been  served  and  appeared,  and 
the  proceedings  against  one  are  suspended  by  bankruptcy. 

Appbal  from  the  District  Court  of  the  Eighth  Judicial  District, 
Esmeralda  County. 

This  was  an  action  commenced  January  25th,  1868,  by  Z.  B. 
linkum  and  Sidney  Huntoon,  partners  doing  business  under  the 
name  and  style  of  Tinkum  &  Huntoon,  against  John  D.  Winters 
and  William  T.  O'Neale,  partners,  doing  business  under  the  name 
and  style  of  Winters  &  O'Neale,  to  recover  the  sum  of  one  thou- 
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sand  four  hundred  dollars,  for  lumber  sold  and  delivered.  An 
amended  complaint  was  filed  March  21st,  1868.  On  the  twenty- 
seventh  of  the  same  month  Winters  answered,  setting  up  that  be 
had  been,  on  March  2d,  on  his  own  petition,  dulj  declared  a  bank- 
rupt by  the  United  States  District  Court,  and  on  his  motion  all  the 
proceedings  in  this  action  were  stayed  as  against  him  until  the  de- 
termination of  the  bankruptcy  proceedings  then  pending.  On 
April  4th,  O'Neale  answered,  and  asked  for  a  stay  of  proceed- 
ings until  the  question  of  final  discharge  in  bankruptcy  of  his  co- 
partner should  be  adjudicated.  This  the  Court  below  refused  to 
do,  and  the  case  proceeded  to  trial,  and  resulted  in  a  judgment 
against  O'Neale  for  the  sum  demanded  in  the  complaint.  From 
the  judgment  so  rendered  agsdnst  O'Neale  this  appeal  was  taken. 

Mesick  ^  Sedey^  for  Appellant. 

The  obligation  alleged  in  the  complaint  against  the  defendants  is 
in  ks  nature  joint,  being  simply  a  copartnership  liability.  (ilfa«m 
V.  Eldred,  6  Wallace,  234.) 

On  such  a  contract  judgment  cannot  be  entered  agunst  one  only 
of  the  joint  obligors,  while  objecting  that  the  proceeding  must  in- 
clude all.  (^Steams  v.  Aguirre,  6  Cal.  176 ;  Steams  v.  Agvirre^ 
7  Cal.  448.) 

TFI  M.  Seawelly  for  Respondents. 

The  defendant  Winters  became  a  bankrupt  on  March-  2d,  1868. 
The  provisions  of  the  U.  S.  Bankrupt  Act  made  him  a  bankrupt 
on  March  2d,  1868,  the  time  at  which  he  was  adjudged  to  be  such 
by  the  U.  S.  District  Court.  (U.  S.  Bankrupt  Act,  Sec.  11.) 
Being  such  bankrupt  on  March  2d,  1868,  and  at  the  time  of  the 
rendition  of  judgment  against  the  defendant  O'Neale,  such  bank- 
ruptcy of  Winters  constituted  no  bar  to  the  recovery  of  such  judg- 
ment.   (Lewis  V.  Olarkitij  18  Cal.  401.) 

The  judgment  against  the  defendant  O'Neale  is  also  supported 
by  the  statutes  of  this  State.  (Stats.  1861, 388,  Sees.  145, 146.) 
Nor  was  he  prejudiced  by  the  action  of  the  Court  in  rendering 
judgment  against  him.  He  admits  being  liable  for  the  debt  sued 
for,  with  his  codefendant  Winters.     Under  the  proceedings  in 
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bankraptcy  he  could  prove  against  the  estate  of  Winters  for  the 
proportion  of  the  debt  due  bj  the  bankrupt,  and  could  recover  from 
such  estate  such  proportion,  if  the  assets  of  the  bankrupt  were  suf- 
ficient.    (U.  S.  Bankrupt  Act,  Sec.  19.) 

The  action  of  the  Court,  therefore,  in  staying  the  proceedings 
against  the  defendant  Winters  should  not  be  construed  to  the  prej- 
udice of  the  plaintifis  in  delaying  them  from  obtaining  judgment 
against  the  defendant  O'Neale. 

Again,  as  the  final  discharge  of  the  bankrupt  cannot  release  or 
afiect  his  cocontractor,  (U.  S.  Bankrupt  Act,  Sec.  33)  so  neither 
can  the  application  for  such  discharge  release  or  afiect  temporarily 
or  otherwise  such  cocontractor.     (1  Parsons  on  Contracts,  29.) 

By  the  Cotrt,  Lewis,  C.  J. : 

Upon  the  calling  of  this  case  for  trial,  the  defendant  Winters 
moved  for  a  continuance  as  to  himself,  upon  a  sufficient  showing 
that  he  had  been  adjudged  a  bankrupt  by  the  United  States  J)is- 
.  trict  Court,  for  the  District  of  Nevada.  It  appeared  from  his 
affidavit,  and  it  is  admitted  as  a  fact  in  the  case,  that  no  hearing 
had  been  had  in  that  Court  upon  his  petition,  and  that  he  had  not 
received  his  discharge.  The  continuance  was  asked  until  the  dis- 
position of  the  matter  by  the  District  Court.  The  motion  being 
granted,  the  defendant  O'Neale  then  objected  to  the  trial  proceed- 
ing; against  him,  arguing  that  as  th^  (obligation  sued  upon  was  joint 
between  himself  and  Winters,  a  joint  judgment  only  could  be  ren- 
dered thereon,  and  hence  the  trial  should  not  proceed  against  him 
until  it  could  also  proceed  against  Winters,  or  he  was  finally  dis- 
charged by  the  decision  of  the  District  Court.  Such,  also,  is  the 
conclusion  to  which  a  careful  consideration  of  the  question  iias  con- 
ducted us.  '^ 

Partnership  obligations  are  joint  in  their  nature,  at  least  to  the 
extent  that  one  partner  may  always  take  advantage  of  the  non- 
jmnder  of  his  copartner  in  an  action  on  a  copartnership  contract. 
'^  It  is  true,"  says  Justice  Field,  speaking  for  the  Supreme  Court 
of  the  United  States,  in  Ma%m  v.  Eldred,  (6  Wallace,  231) 
"  that  each  copartner  is  bound  for  the  entire  amount  due  on  the 
copartnership  contracts,  and  that  his  obligation  is  .so  far  several. 
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that  if  he  is  sued  alone,  and  does  not  plead  the  nonjoinder  of  his 
copartners,  a  recovery  may  be  had  against  him  for  the  whole  amount 
due  upon  the  contract ;  and  a  joint  judgment  against  the  copartners 
may  be  enforced  against  the  property  of  each.  But  this  is  a  differ- 
ent thing  from  the  liability  which  arises  from  a  joint  and  several 
contract.  There  the  contract  contains  distinct  engagements,  that  of 
each  contractor  individually,  and  that  of  all  jointly,  and  different 
remedies  may  be  pursued  upon  each.  The  contractors  may  be 
sued  separately  on  their  several  engagements,  or  together  on  their 
joint  undertaking.  But  in  copartnerships  there  is  no  such  several 
liability  of  the  copartners.  The  members  undertake  joint  enter- 
prises, they  assume  joint  risks,  and  they  make  in  all  cases  joint 
liabilities.''       ^ 

So,  too,  it  has  been  repeatedly  held,  and  is  now  the  settled  law 
of  this  country,  except  when  altered  by  statute,  that  a  judgment 
against  one  partner  upon  such  contract  merges  the  debt,  and  con- 
stitutes a  bar  to  subsequent  action  for  the  same  breach  against  his 
copartner.  (See  Mason  v.  Eldred^  mpra,  and  cases  there  cited.) 
Hence,  whenever  there  is  a  failure  to  make  all  the  partners  defend- 
ants in  a  suit  upon  a  partnership  undertaking,  those*  who  are  sued 
may  plead  that  fact  in  abatement  of  the  action,  unless  those  not 
brought  in  have  some  ground  of  personal  release,  such  as  infancy, 
or  a  discharge  in  bankruptcy.  If  the  omission  of  any  joint  obligor 
be  a  sufficient  ground  for  aba):i9g  the  action  against  the  other,  why 
should  ^not  the  continuance  of  it,  as  to  one,  entitle  the  other  also  to 
a  continuance?  Gertidnly  the  right  is  not  limited  to  the  mere 
imiting  of  all  parties  in  the  pleading ;  it  cannot  stop  with  so  idle  a 
ceremony.  The  right  to  have  all  the  joint  obligors  united  as  defend- 
ants is*  subordinate  to,  and  results  from,  the  ulterior  right  ihaJt  a 
joint  judgment  must  be  rendered  ag^nst  all.  When  the  obligation 
or  liability  is  joint,  each  party  may  properly  claim  the  enforcement 
of  it  according  to  its  terms.  This  is  undoubtedly  the  foundation  of 
the  right  of  every  joint  obligor  to  plead  in  abatement,  when  there 
is  an  omission  to  job  all  who  are  jointly  liable  with  him.  The  prose- 
cution of  a  suit  against  one  of  several  joint  debtors,  all  of  whom  are 
united  as  defendants,  is  certamly  as  prejudicial  to  him  as  the  entire 
failure  to  unite  them  in  the  action  would  be  ;  for  although  united 
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with  him.  if  the  action  be  prosecuted  against  him  alone,  and  judg- 
ment be  obtained,  the  result,  so  far  as  his  rights  are  concerned,  is 
the  same  as  if  they  were  not  united  with  him  at  all,  for  the  judg- 
ment so  obtained  against  him  would  merge  the  debt  so  that  no 
judgment  could  dfberwards  be  obtained  against  the  others.  We  see 
no  reason  why  the.  rule,  that  a  judgment  against  one  joint  debtor 
releases  all  others,  should  not  apply  in  a  case  of  this  kind  where  all 
are  made  parties,  but  only  one  is  proceeded  against,  as  to  a  case 
where  only  a  part  of  the  joint  obligors  are  in  the  first  place  united 
as  defendants.  The  judgment  rendered  here  against  O'Neale 
certainly  merged  the  contract,  as  though  he  alone  were  made 
defendant.  The  plainti&  could  proceed  upon  it  and  issue  execution 
precisely  as  if  Winters  ha4  not  been  made  a  party  to  the  action. 
Why,  then,  should  not  the  judgment  have  the  same  effect  as  if 
O'Neale  only  were  sued  ?  In  our  opinion  the  effect  is  the  same 
,  where  all  are  sued,  but  the  action  is  prosecuted  and  judgment 
allowed  against  less  than  all,  as  when  less  than  all  are  in  the  first 
instance  united  as  parties,  and  judgment  obtained  only  against 
them. 

If  each  joint  obligor  has  the  right  to  demand  the  joinder  of  all 
who  are  liable  with  him,  and  that  the  judgment  shall  be  joint 
against  all,  it  would  seem  to  be  a  necessary  corollary  that  the 
Courts  have  no  authority  to  proceed  in  a  manner  which  will  defeat 
that  right,  unless  there  be  a  waiver  of  it  in  some  way  by  those  who 
claim  it.  If  the  Court  cannot  properly  proceed,  where  there  is  an 
omission  of  one  joint  obligor,  and  that  fact  is  taken  advantage  of 
by  plea,  it  would  seem  to  follow  that  it  would  not  have  the  right  to 
proceed  with  the  trial  and  render  judgment  against  less  th^n  all, 
otherwise  the  right  to  plead  in  abatement  for  nonjoinder  of  parties 
would  be  an  entirely  useless  ceremony.  Here  not  only  was  the 
judgment  not  joint  against  both  defendants,  but  the  judgment 
against  O'Keale  alone  made  it  impossible  afterwards  to  render  any 
against  Winters. 

If  Winters  were  discharged  in  bankruptcy  there  could  be  no 
doubt  of  the  plaintifis'  right  to  proceed  against  O'Neale  alone,  as 
was  done ;  but  he  has  not  been  so  discharged,  and  may  never  be. 
He  is  simply  adjudged  a  bankrupt  upon  the  filing  of  his  petition  in 
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accordance  with  the  Act  of  Congress.  Whether  he  will  be  dis- 
charged or  not j  ia  a  matter  to  be  hereafter  determined.  It  is  true, 
the  Act  declares  that  "  no  creditors  where  debt  is  provable  under 
this  Act  shall  be  allowed  to  prosecute  to  final  judgment  any  suit 
in  law  or  equity  therefor  against  the  bankrupt,  until  the  question  of 
the  debtor's  discharge  shall  have  been  determined,  and  any  such 
suit  or  proceeding  shall,  upon  the  application  of  the  bajukrupt,  be 
stayed."  But  such  suspension  of  legal  proceedings  against  him 
does  not  in  the  slightest  degree  affect  or  modify  his  obligations,  but 
only  temporarily  suspends  the  remedy  for  their  enforcement.  It  is 
the  final  discharge  alone  which  releases  him,  and  destroys  the  cred- 
itor's right.  And  it  is  only  when  it  appears  that  one  or  more  of 
the  joint  obligors  were  never  liable,  or  when  he  has  been  absolutely 
discharged  from  the  contract,  that  the  others  may  be  proceeded 
against.  There  is  a  mere  temporary  suspension  of  that  right  to 
8ue»  We  can  find  no  case  where  a  temporary  suspension  of  tlie- 
remedy  against  one  joint  debtor  authorized  proceedings  against  the 
rest.  We  are  of  the  opinion,  therefore,  that  this  suit  should  have 
been  continued,  not  only  as  against  Winters,  but  also  as  to  O'Neale, 
until  the  determination  of  the  proceedings  in  bankruptcy,  at  which 
time,  if  Winters  were  discharged,  the  action  might  proceed  agunst 
O'Neale ;  if  not,  then  against  both  defendants. 

The  Practice  Act  of  this  State  has  afforded  us  no  sdd  in  the  so- 
lution of  this  question,  as  it  seems  to  contain  no  provision  covering 
a  case  of  this  kind.  It  does  not  come  within  the  letters  of  section 
thirty-two,  for  that  only  authorizes  the  prosecution  of  the  action 
against  less  than  all  of  the  defendants  jointly  indebted  when  ser- 
vice of  summons  has  not  been  had  on  all,  or  there  has  not  been  an 
appearance  of  all.  In  this  case,  however,  both  defendants  were 
served  with  summons,  and  both  appeared  in  the  action ;  hence  that 
section  does  not  cover  it.  It  may  be  said  that  this  case  comes 
within  the  reason  and  spirit  of  the  section.  It  is  possible  that  it 
does,  although  we  are  not  satisfied  of  that,  and  as  the  language  of 
the  section  clearly  and  unmistakably  embraces  only  those  cases 
where  all  have  not  been  served,  or  appeared,  we  have  no  right  to 
extend  it  to  cases  where  all  have  been  served  or  appeared.  Sec- 
tion one  hundred  and  forty-six  of  the  Practice  Act  only  author- 
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izes  several  judgments  where  such  judgments  may  be  legally  ren- 
dered ;  that  is,  when  the  liability  is  several,  which  is  not  the  case 
here. 

The  Court  below  therefore  erred  in  refusing  to  continue  the  cause 
upon  the  application  of  the  defendant  O'Neale.  The  judgment 
rendered  against  him  is  for  these  reasons  erroneous,  and  must  be 
reversed. 


THE  STATE  OF  NEVADA,  Respondent,  v.   AH  LOI,  Ap- 
pellant. 

Declarations  ow  Person  Robbed  as  Part  of  Res  Gest^.  On  a  trial  for  rob- 
bery the  declarations  of  the  person  robbed  as  to  the  fact  of  the  robbery,  made 
immediately  after  the  crime  was  committed,  are  admissible  in  evidence  as  part 
of  the  res  gedx. 

Contemporaneousness  of  Declarations  as  Part  of  Res  Gesta.  To  make  the 
declaradons  of  a  party  injured  part  of  the  res  ^etto,  they  must  be  contempora- 
neous with  the  crime ;  but  in  order  to  be  contemporaneous  withm  the  mean- 
ing of  the  law  it  is  not  indispensable  that  they  should  be  precisely  concurrent 
in  point  of  time :  if  they  spring  out  of  and  elucidate  the  transaction,  and  are 
voluntary  and  spontaneous,  and  made  so  near  the  time  as  reasonably  to  pre-' 
elude  the  idea  of  deliberate  design,  they  may  be  regarded  as  contemporaneous! 

iNDicmcENT  for  Robbery — OWNERSHIP  OF  PROPERTY.  Robbery  may  bQ  commit- 
ted by  the  taking  of  property  from  the  person  of  one  who  has  nothing  but  a 
special  right  in  it ;  and  where  an  indictment  charged  that  the  property  was  tak- 
en from  the  person  of  the  prosecuting  witness,  and  at  the  same  time  alleged 
it  to  be  the  property  of  another  person :  H4d^  a  sufficient  charge  of  a  special 
property  in  the  prosecuting  witness. 

Imotkuctions  NOT  APPLICABLE  TO  Gase.  It  is  no  error  to  refuse  an  instruction 
which  is  correct  abstractly  considered,  when  it  is  not  applicable  to  the  circum- 
stances of  the  case. 

Appeal  from  the  District  Court  of  the  Fir^  Judicial  District, 

_  _  • 

.    Storey  County. 

JB.  S.  Taylor^  for  Appellant. 

J?.  TT.  mVLyer^  for  Respondent. 

By  the  Court,  Lewis,  C.  J. : 

^e  defendant  was  indicted  in  the  District  Court  of  the  First 


100  SUPREME  COURT  OF  NEVADA.        [Apbil, 

The  State  of  Nevada  v.  Ah  Loi. 

Judicial  District  for  robbery ;  convicted  bj  the  jury,  and  sentenced 
by.  the  Court  to  imprisonment  for  the  term  of  five  years.  The 
case  is  brought  to  this  Court  upon  a  bill  of  exceptions — the  errors 
complained  of  bemg : 

1st.  The  admission  in  evidence  of  the  statement  of  the  prose- 
cuting witness  with  regard  to  the  robbery,  made  a  few  minutes 
after  it  occured. 

2d.  The  indictment  is  defective  in  this :  whilst  it  charges  that 
the  money  was  taken  from  the  person  and  against  the  will  of  Ah 
Loi,  it  is  shown  that  it  was  the  property  of  one  Frank,  who  it 
,  appears  from  the  evidence  was  her  husband. 

3d.   The  Court  misdirected  the  jury. 

The  position  taken  by  counsel  for  the  prisoner  upon  the  first 
assignment  is  clearly  not  maintainable  upon  the  authorities.  The 
statement  made  by  the  prosecuting  witness,  that  she  had  been 
robbed — ^a  very  few  momenta  after  the  crime  was  committed,  and 
whilst  she  was  still  weeping  because  of  the  loss  of  the  money  taken 
from  her — ^was  undoubtedly  admissible  as  a  part  of  the  re9  gestcB^ 
and  confirmatory  of  the  evidence  given  by  her.  In  the  case  of 
the  Commonwealth  v.  M.  Pike,  (3  Cush.  181)  the  Supreme  Court 
of  Massachusetts  ruled,  that  the  statement  made  by  a  person  who 
had  received  a  mortal  wound  a  few  minutes  before,  as  to  the  cause 
and  manner  of  the  injury,  was  admissible  as  being  in  the  nature  of 
the  res  gestce;  Dewey,  J.  saying,  in  delivering  the  opinion,  ^^that 
the  period  of  time  at  which  these  acts  and  statements  took  place 
was  so  recent  after  the  receiving  of  the  injury  as  to  justify  the 
admission  of  the  evidence  as  a  part  of  the  res  gestae.  In  the 
admission  of  testimony  of  this  character  much  must  be  left  to  the 
sound  discretion  of  the  presiding  Judge.  So  where  a  man  was 
killed  in  consequence  of  having  been  run  over  by  a  cabriolet  it  was 
held,  on  an  indictment  against  the  driver  for  manslaughter,  that 
what  the  man  said  immediately  after  receiving  the  injury  was 
admissible  in  evidence.  (6  C.  &;  P.  325.)  To  make  declarations  a 
part  Qf  the  res  gestce,  it  is  true,  it  is  said  they  must  be  contempo- 
raneous with  the  main  fact ;  but  in  order  to  be  contemporaneous 
they  are  not  required  to  be  precisely  concurrent  in  point  of  time. 
If  the  declarations  spring  out  of  the  transaxstion — ^if  they  elucidate 
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it — ^if  they  are  voluntary  and  spontaneous — and  if  they  are  made 
at  a  time  so  near  to  it  as  reasonably  to  preclude  the  idea  of  delib- 
erate design — they  may  be  regarded  as  contemporaneous.  (6 
C.  &  P.  325.  See  also,  Mlcheson  v.  The  StaU,  11  Ga.  615 ; 
Corwin  &  Hill's  Notes  to  Phillips'  Evidence,  Note  432.)  Undoubt- 
edly such  statements  should  be  received  with  great  caution,  and 
only  when  they  are  made  so  recently  after  the  injury  is  received, 
and  under  such  circumstances  as  to  place  it  beyond  all  doubt  that 
they  are  not  made  from  design  or  for.  the  purpose  of  manufacturing 
evidence.  Hence,  from  the  very  nature  of  the  thing,  very  much 
must  be  left  to  the  discretion  of  the  presiding  Judge.  Here  the 
statement  was  made  immediately  after  the  robbery,  and  under  cir- 
cumstances which  made  it  eminently  proper  to  admit  it.  Supported 
as  this  ruling  by  the  Court  below  is  by  the  general  current  of  decis- 
ions, it  must  be  sustained. 

Upon  the  second  assignment  also,  our  investigations  have  con- 
ducted us  to  a  conclusion  adverse  to  the  prisoner.  Robbing  is  by 
our  statutes  defined  to  be  the  '^felonious  and  violent  taking  of 
money,  goods,  or  other  valuable  thing,  from  the  person  of  another 
by  force,  or  intimidation."  Such  also  is  substantially  the  common 
law  definition  of  the  crime.  But  it  is  argued  for  the  prisoner,  that 
to  constitute  this  ofiense  the  property  must  be  taken  from  the  pos- 
session of  the  real  owner ;  hence,  it  is  contended,  this  indictment 
is  defective,  as  it  is  charged  the  money  was  taken  from  the  person 
and  possession  of  Ah  Loi,  who  it  is  shown  was  not  the  owner.  It 
will  be  observed,  that  the  gist  of  this  crime  is  the  violent  taking  of 
property  from  the  person  of  another,  against  his  will  and  by  means 
of  intimidation.  It  would  not,  therefore,  appear  to  be  essential 
that  the  person  robbed  be  the  absolute  owner  of  the  property  taken. 
If  it  appear  that  it  was  not  the  property  of  the  prisoner,  it  ought 
under  the  definition  of  the  crime  to  be  suflScient.  If  the  person 
robbed  have  a  general  or  special  property  in,  or  a  right  to  the  pos- 
session of,  the  goods  taken,  it  is  sufiScient :  otherwise  the  statute 
would  be  defeated ;  and  there  would  be  no  robbery,  except  when 
property  is  taken  from  the  person,  or  the  immediate  presence  of 
the  absolute  owner.  Such  is  fortunately'  not  the  law.  Robbery 
may  be  committed  by  the  taking  of  property  from  the  person  of 
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one  who  has  nothing  but  a  special  right  in  it,  as  well  as  from  the 
general  owner.  Here  it  is  charged,  that  the  money  was  taken 
from  the  person  and  possession  of  the  prosecuting  witness;  this^ 
with  the  further  allegation  that  it  was  the  property  of  Franks  is  a 
sufficient  charge  of  a  special  property  in  Ah  Loi. 

This  precise  question  came  before  the  Supreme  Court  of  Califor- 
nia in  the  case  of  The  People  v.  Shuhr,  (28  Gal.  490).  And  an 
indictment  was  held  sufficient  which  charged  the  felonious  taking 
of  money  belonging  to  Whiting  from  the  person  of  the  prosecutor 
Wyckoff,  the  Court  saying :  "  It  is  not  necessary  that  the  prop- 
erty should  belong  to  the  party  from  whose  person  it  was  feloniously 
taken."     This  indictment  was  sufficient. 

The  mstruction  that  ^^when  one  witness  only  swears  to  facts 
tending  to  show  the  guilt  of  the  defendant,  and  another  witness 
alone  swears  to  facts  fully  rebutting  the  testimony  for  the  prosecu- 
tion, and  both  witnesses  are  of  equal  credibility,  the  jury  should 
find  a  verdict  of  not  guilty,"  which  counsel  for  the  prisoner  asked 
to  be  given  to  the  jury,  was  properly  refused,  for  the  reason  that  it 
was  not  applicable  to  the  circumstances  of  the  case ;  the  prosecuting 
witness  being  corroborated  to  some  extent  by  the  other  witnesses — 
hence,  even  if  the  instruction  were  abstractly  correct,  it  was  prop- 
erly rejected  in  this  case. 


WESTERN  UNION  TELEGRAPH  COMPANY,  Appellant, 
V.  ATLANTIC  AND  PACIFIC  STATES  TELEGRAPH 
COMPANY,  Respondent. 

Ex  Parts  Crandall,  (i  Nev.  294)  as  to  the  point  *that  the  authority  of  Congress 
to  regulate  commerce  between  the  States  is  not  exclusive  but  paramount  when 
exercised,  approved. 

Telboraphic  Communication — "  Commerce."  Telegraphic  communication  between 
the  States  is  a  part  of  their  commercial  intercourse,  and  its  regulation  as 
commerce  is  within  the  constitutional  jurisdiction  of  Congress. 

Power  of  Congress  as  to  Telegraph  Lines.  The  Act  of  Congress  of  1866,  in 
aid  of  telegraph  lines,  etc.,  (14  U.  S.  Stats,  at  Large,  221)  in  so  far  as  it 
prescribes  privileges,  conditions,  etc.,  is  an  Act  regulating. commerce  and  super* 
cedes  State  legislation. 
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*  

State  Teleobaph  Franchises.  The  congressional  grant  to  all  persons  under 
certain  conditions  of  the  privilege  of  constructing  telegraph  lines,  (14  U.  S. 
Stats,  at  Large,  221  j  overrules  any  exclusive  privilege  given  by  any  State  or 
Territory  to  one. 

F&ooF  Of  Acceptance  under  Gonqsessional  Telegraph  Act.  Where  a  tele- 
graph company  claims  privileges  under  the  Act  of  Congress  of  1866,  (14  U.  S. 
Stats,  at  Large,  221)  it  is  incumbent  on  it  to  show  an  acceptance  by  it  of 
the  terms  prescribed  in  the  Act,  and  the  most  proper  mode  of  doing  so  is  by 
a  certified  copy  of  the  acceptance  filed  under  the  seal  of  the  department. 

Evidence — Letter  op  17.  S.  PosTMAaTER-GENSRAL.  Though  a  letter  of  the  U. 
S.  Postmaster-General,  to  the  effect  that  the  acceptance  by  a  telegraph  com- 
pany of  the  terms  and  conditions  of  the  Act  of  Congress  relating  to  telegraph 
line,  (14  U.  S.  Stats,  at  Large,  221)  had  been  received  and  placed  on  file,  might 
be  proof  of  such  acceptance,  it  cannot-  be  so  without  authentication  of  the 
signature. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

On  February  9th,  1864,  the  Legislature  of  Nevada  Territory 
granted  to  John  B.  Watson  and  his  assigns  the  right  to  construct 
and  maintain  a  telegraph  line  from  Unionville  by  way  of  Star  City, 
Austin,  Virginia  City,  Gold  Hill,  and  Carson  City,  to  the  State  of 
California,  by  a  route  north  of  Lake  Bigler,  (Stats.  1864,  97). 
.  Watson  asagned  to  H.  W.  Carpentier,  who  assigned  to  the  Cali- 
fornia State  Telegraph  Company.  After  the  construction  of  the 
line  by  that  company  the  Governor  of  Nevada  certified  its  comple- 
tion, and  the  franchise  thereby  became,  as  provided  by  the  Act, 
an  exclusive  one  for  five  years.  In  May,  1867,  the  California 
State  Telegraph  Company  leased  the  line  to  the  plaintifiF  for  one 
year,  and  until  the  termination  of  the  lease  by  either  party  on  six 
months'  notice. 

In  1868,  the  respondent  proceeded  to  construct  a  telegraph  line 
along  the  U.  S.  Mail  routes  connecting  Virginia  City,  Gold  Hill, 
and  Reno,  with  California.  This  suit  was  commenced  on  February 
13th,  1869,  for  the  purpose  of  obtaining  an  injunction  pending  the 
suit  restraining  the  respondent  from  proceeding  with  its  construction 
or  doing  telegraphic  business  between  any  of  the  places  mentioned 
in  its  franchise ;  for  a  perpetual  injunction  to  the  same  effect  on 
final  decree,  and  for  six  hundred  dollars  damages. 


\ 
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Williams  ^  Bixler^  for  Appellant. 

I.  Is  telegraphing  commerce,  and  the  regulation  thereof,  a  regu- 
lation  of  commerce  ?    We  claim  not..    (jEc parte  Crandall^  1  Ncf. 
294;  Crundall  v.  Slate  of  Nevada,  6  Wallace,  35  ;  1  Black.  631;  ■ 
1  Kent,  366 ;  3  How.  162 ;  14  How.  674 ;  18  How.  430 ;  20 
How.  93  ;  3  Wallace,  61.) 

Congress  has  not  attempted  to  regulate  telegraphy,  and  until  it 
shall  do  so,  the  States  have  control  of  the'  subject.  The  Act  of 
Congress,  under  which  defendant  claims  to  act,  only  gives  the  right 
of  way  over  public  lands  and  along  post-routes,  but  does  not  attempt 
to  regulate  the  business. 

II.  Plaintiff's  franchise  is  private  property,  and  cannot  be  takeu 
for  public  use  except  upoji  first  making  just  compensation.     (See 
cases  cited  under  last  point,  and  4  Howard,  617  ;  10  Barb.  233  ;  2   , 
Gray,  1 ;  6  Howard,  629.) 

George  Cadwalader,  for  Respondent. 

I.  Is  the  Act  an  attempt  to  regulate  the  business  of  telegraph- 
ing between  two  States  ?  The  manner  of  regulating  this  species  of 
traffic  is  of  no  concern  to  us,  provided  ther6  existed  the  power  of  • 
regulation.  The  manner  of  the  regulation  here,  wad  by  obliging 
to  go  in  one  channel  by  closing  up  all  others.  Commerce  is  the 
synonym  of  "  intercourse  " — Gibson  v.  OgdeUy  (9  Wheaton,  174) — 
the  definition  of  which  is  broad  enough  to  include  "  telegraphing": 

a  new  kind  of  business  originating  since  the  Constitution.  The  line 
of  defendant  is  but  a  conduit  of  commerce  between  California  and 
Nevada.  If  traffic  over  it  is  unlawful,  it  is  because  the  Territory 
of  Nevada  has  so  regulated  it  by  declaring  that  all  such  traffic 
shall  be  carried  on  by  lines  erected  by  Watson  or  his  assigns; 
and  this,  we  conceive,  is  exactly  what  the  Constitution  intended 
that  States  should  be  without  the  power  to  do.  ( Carson  River 
Lumbering  Co.  v.  Robert  Patterson,  33  Cal.  334.) 

II.  The  case  shows  that  the  defendant  has  accepted  the  pro- 
visions of  the  Act  of  Congress,  and  become  a  public  vehicle  of 
intercourse,  as  far  as  that  Act  can  make  it.  This  Act  makes  our 
presence  in  Nevada  lawful — the  Territorial  Act  makes  it  unlawful. 
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The  General  Government  myites  us  to  build,  and  bargains  for  the 
use  of  our  line,  on  its  own  terms,  for  postal,  military,  and  other 
purposes :  while  the  other,  stamps  the  intercourse  as  an  unlawful 
in&mgement  upon  the  rights  of  Watson  or  his  assigns.  Both  reg- 
ulations cannot  stand ;  and  the  question  is,  which  shall  ?  Gan  it  be 
doubted  which  is  the  dominant  authority  ?  (See  People  v,  Ray- 
mmd,  34  Cal.  496.) 

m.  Defendant  was  created  a  corporation  for  the  purpose  of 
connecting,  by  telegraph,  San  Francisco  with  Chicago  and  the 
intermediate  points.  Should  power  exist  in  the  Territory  of  Nevada 
to  stop  it  &om  passing  over  its  territory  during  the  lifetime  of  the 
Act  of  1864,  the  same  power  would  exist  in  Utah  and  Colorado, 
and  the  States  of  Nebraska,  Iowa,  and  Illinois ;  and  hence,  a  re- 
fractory State  or  Territory  would  have  the  right  to  prohibit  inter- 
course between  citizens  of  the  United  States  at  its  pleasure. 

The  Government  of  the  United  States  would  exist  more  in  name 
than  in  fact,  if  each  State  or  Territory  had  the  power,  at  their  dis- 
cretion, to  regulate  commercial  intercourse  between  the  States. 
What  is  "  rightful  le^lation  "  on  the  part  of  a  Nevada  Assembly 
is  uncertsdn ;  but  it  surely  does  not  extend  to  granting  such  fran- 
•  chise  as  the  one  which  threatens  our  existence  in  the  State  of 
Nevada.  Does  a  stream  rise  higher  than  its  source  ?  Can  the 
military  and  postal  service,  which  we  have  bargained  to  give  the 
Grovemment  depend  upon  the  sanction  of  Nevada  ? 

(7. «/.  Hillyer^  also  for  Respondent. 

A  careful  examination  of  the  opinion  of  this  Court  in  Ex  parte 
Orandallj  which  seems  to  me  to  have  been  substantially  approved 
by  the  Supreme  Court  of  the  United  States,  shows  that  there  is 
nothing  iii  that  opinion  to  lead  the  Court  to  uphold  the  constitu- 
tionality of  the  Nevada  Act  under  the  commercial  clause  of  the 
Constitution.  The  reasons  given  for  holding  the  passenger  tax  not 
to  be  a  commercial  regulation  do  not  apply  to  a  law  prohibiting  free 
intercourse  by  telegraph  between  the  important  business  places  of 
two  States ;  and  whether  the  power  to  regulate  be  exclusive  is 
immaterial,  as  in  this  case.  Congress  has  legislated,  and  we  are 
acting  under  that  legislation.    The  general  principles,  however, 

8 


106  SUPREME  COURT  OF  NEVADA.        [Aprh^ 

Western  Union  Telegraph  Co.  v.  Atlantic  and  Pacific  States  Telegraph  Co. 

announced  by  the  Supreme  Court  in  the  Orandall  Case^  with  regard 
to  the  respective  powers  of  the  National  and  State  governments, 
seem  to  us  conclusive  of  this  case,  independent  of  all  questi<His 
respecting  the  regulation  of  commerce. 

By  the  Court,  Whitman,  J. : 

The  appellant  seeks  an  injunction  against  respondent,  to  restrain 
it  from  prosecuting  the  business  of  telegraphy  in  the  State  of 
Nevada,  claiming  to  be  the  present  proprietor  of  the  exclusive  ri^t 
thereto,  as  lessee  of  the  assignee  of  one  Watson,  franchisee  under 
an  Act  of  the  Legislature  of  the  Territory  of  Nevada. 

This  appeal  is  from  an  order  of  the  District  Court  refusing  a 
temporary  injunction.  Several  objections  are  made  to  the  present 
.validity  of  the  franchise,  all  of  which,  with  the  exception  of  these 
immediately  hereafter  noted,  are  fully  obviated  by  the  certificate  of 
the  Governor,  made  conclusive  by  the  terms  of  the  Act  referred  to. 
It  is  claimed  that  the  lessor  of  appellant,  the  California  State  Tele- 
graph Company,  did .  not  succeed  to  the  rights  of  Watson ;  the 
proof  on  the  point  shows  that  it  did.  Finally,  it  is  objected  that  as 
the  Act  in  question  is  an  attempt  to  regulate  commerce  between 
States,  it  is  an  invasion  of  the  exclusive  powers  of  Congress  over 
such  matters.  Admitting  for  the  present,  that  such  was  the  inten- 
tion and  effect  of  the  statute,  and  without  any  minute  recital  of 
authorities,  or  extended  argument,  suffice  it  to  say,  that  upon  care- 
ful review  of  the  cases  touching  the  question,  the  conclusion  reached 
in  Ux  parte  Crandall,  (1  Nev.  294)  is  still  maintained,  and  that 
not  only  the  weight  of  authority  but  principle  sustains  the  opinion, 
that  the  authority  of  Congress  as  to  such  regulation  is  not  exclusive, 
but  that  a  State  may  properly  enact  laws  regulating  commerce  be- 
tween itself  and  other  States,  in  the  absence  of  Congressional  legis- 
lation, subject  always  to  the  paramount  authority  of  that  body 
when  exercised  upon  the  matter. 

The  last  published  case  decided  by  the  Supreme  Court  of  the 
United  States,  where  the  point  was  involved,  makes  the  distinction 
that  in  some  cases  of  the  regulation  of  commerce  the  power  of 
Congress  is  exclusive ;  in  others,  not.  That  seems  to  be  an  admis- 
sion of  the  proposition  that  in  the  strict  use  of  terms  it  is  not  an 
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exclosive  power.  (^Orandall  v.  State  of  Nevada^  6  Wallace,  35.) 
This  investigation  in  the  present  case  becomes  material  only  in  view 
of  the  plaintiff's  right  to  bring  any  action,  as  Congress  has  pasaed 
an  Act  (14  U.  S.  Stats,  at  Large,  221)  which,  if  held  to  be  a 
regulation  of  commerce,  brings  the  parties  within  an  undisputed 
rule.  Whatever  doubts  may  have  existed  as  to  the  power  of  the 
several  States  to  regulate  commerce  between  their  own  citizens  and 
the  citizens  of  other  States,' in  the  absence  of  legislation  on  that 
subject  by  the  Congress  of  the  United  States,  it  has  never  been 
seriously  questioned,  that  when  Congress  in  the  exercise  of  its 
constitututional  right,  does  legislate  on  that  particular  subject,  its 
authority  is  paramount,  and  its  enactments  supersede  all  State 
legislation  thereon.  Conceding,  then,  plaintiff's  right  of  action,  un- 
less defeated  by  the  Act  of  Congress  cited,  it  becomes  material  to 
inquire  whether  such  Act  is  a  regulation  of  commerce.  The  Act  is 
as  follows : 

"An  Act  to  Aid  in  ths  Constecction  of  Telegraph  Lines,  and  to  Secure  to 
THE  Government  the  Use  of  the  same  for  Postal,  Militart,  and  other 
Purposes. 

"  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That  any 
telegraph  company  now  organized,  or  which  may  hereafter  be 
organized,  under  the  laws  of  any  State  in  this  Union,  shall  have 
the  right  to  construct,  maintain,  and  operate  lines  of  telegraph 
through  and  over  any  portion  of  the  public  domain  of  the  United 
States,  over  and  along  any  of  the  military  or  post  roads  of  the 
United  States,  which  have  been,  or  may  hereafter  be  declared  such 
by  Act  of  Congress,  and  over,  under,  or  across  the  navigable 
streams  or  waters  of  the  United  States:  provided^  that  such  lines 
of  telegraph  shall  be  so  constructed  and  maintained  as  not  to 
obstruct  the  navigation  of  such  streams  and  waters,  or  interfere 
with  the  ordinary  travel  on  such  military  or  post  roads,  and  any 
of  such  companies  shall  have  the  right  to  take  and  use  from 
such  public  lands  the  necessary  stone,  timber,  and  other  materials, 
for  its  posts,  piers,  stations,  and  other  needful  uses  in  the  con- 
dtruction,  maintenance,  and  operation  of  said. lines  of  telegraph, 
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and  may  preempt  and  use  such  portion  of  the  unoccupied  pubUc 
lands  subject  ^  preemption  through  which  its  said  lines  of  telegraph 
may  be  located  as  may  be  necessary  for  its  stations,  not  exceeding 
forty  acres  for  each  station,  but  such  stations  shall  not  be  within 
fifteen  miles  of  each  other. 

^^  Sec.  2.  And  be  it  further  enacted^  That  telegraphic  commu- 
nications between  the  several  departments  of  the  Government  of  the 
United  States  and  their  officers  and  agents  shaU,  in  their  transmis- 
sion over  the  lines  of  any  of  said  companies,  have  priority  over  all 
other  business,  and  shall  be  sent  at  rates  to  be  annually  fixed  by 
the  Postmaster-General. 

"  Sec.  3.  And  he  it  further  enacted,  That  the  rights  and  priv- 
ileges hereby  granted  shall  not  be  transferred  by  any  company  actr 
ing  under  this  Act  to  any  other  corporation,  association,  or  person : 
provided^  however ,  that  the  United  States  may  at  any  time  after 
the  expiration  of  five  years  from  the  date  of  the  passage  of  this  Act, 
for  postal,  military,  or  other  purposes,  purchase  all  the  telegraph 
lines,  property,  and  effects,  of  any  or  all  of  said  companies,  at  an 
apprised  value,  to  be  ascertained  by  five  competent,  disinterested 
persons,  two  of  whom  shall  be  selected  by  the  Postmaster-General 
of  the  United  States,  two  by  the  company  interested,  and  one  by 
the  four  so  previously  selected. 

"  Sec.  4.  And  be  it  further  enacted,  That  before  any  telegraph 
company  shall  exercise  any  of  the  powers  or  privileges  conferred  by 
tins  Act,  such  company  shall  file  their  written  acceptance  with  the 
Postmaster-General,  of  the  restrictions  and  obligations  required  by 
this  Act." 

Congress  has  power  "  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes."  (U.  S. 
Const.,  Art*  I,  Sec.  8.) 

What  is  commerce  ?  "  Commerce  is  intercourse,"  say  writers 
and  judges.  There  is  no  need  to  attempt  here  any  definition  of  the 
word  "  intercourse,"  nor  to  consider  whether  it  was  used  with  or 
without  limitation :  and  if  with  limitation,  what ;  for  the  Supreme 
Court  of  the  United  States,  by  one  of  its  ablest  members,  has  ^ven 
a  plain  and  comprehensive  exposition  of  the  term  ^^  commerce,"  less 
general  than  the  mere  word  ''  intercourse  "  used,  without  qualifica- 
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tion,  but  sufficient  to  include,  all  the  ramifications  of  commerce. 
Says  Marshall,  C.  J. :  ^^  It  describes  the  commercial  intercourse 
between  nations,  and  parts  of  nations,  in  all  its  branches,  and  is  reg- 
•  ulated  by  prescribing  rules  for  carrying  on  that  intercourse." 
(^GHbbons  v.  Ogden,  9  Wheaton,  1.)  Is  telegraphy  any  branch  of. 
commercial  intercourse  ?  To  ask  the  quesiaon  is  to  answer  it.  So 
interwoven  has  the  custom  of  communication  by  telegraph  become  . 
with  trade  and  traffic,  that  to  separate  it  without  serious  disturbance 
of  vast  trade  relations  and  financial  transactions,  would  be  a  task  as 
difficult  as  to  cut  the  pound  of  flesh  without  a  single  drop  of  blood. 
It  is  the  life  and  soul  of  civilized  commercial  transactions ;  many  of 
the  most  important  are  daily  ruled  by  telegraph.  The  banker,  the 
merchant,  the  farmer,  the  broker,  all  traders  depend  upon  the  tele- 
graph for  speedy  information  and  means  of  intercourse  in  their  vari- 
ous business  and  traffic.  If  the  ship  that  carries  the  cargo  comes 
withm  the  constitutional  power  of  Congress  to  regulate  commerce, 
as  it  confessedly  does,  as  a  means  of  commercial  intercourse,  cer- 
tainly the  instrumentality  through  which  is  directed  the  lading,  sail- 
ing, and  unlading  of  the  ship,  the  purchase  and  sale  of  the  cargo, 
and  all  the  minntise  of  the  venture  and  the  voyage,  is  equally  a 
means,  only  of  a  higher  and  more  advanced  grade. 

Commerce,  though  it  would  be  seriously  crippled,  could  exist 
without  telegraphy,  as  it  might  without  many  of  its  favoring  inci- 
dents ;  but  it  is  one  of  the  adaptations  of  modern  science,  so  simple 
in  its  grandeur  as  to  be  already  accepted  almost  without  wonder, 
but  which  the  slightest  reflection  teaches  is  of  such  vast  utility  that 
it  can  hardly  be  too  highly  prized,  nor  can  any  unlawful  infringe- 
ment upon  its  free  use  and  enjoyment  be  too  carefully  guarded 
against. 

Does  the  Act  of  Congress  attempt  to  regulate  this  branch  of 
commercial  intercourse  ?  On  the  part  of  appellant  it  is  claimed 
not,  because  no  specific  rules  are  prescribed  for  its  exercise.  The 
Act  gives  to  any  telegraph  company  the  right  to  construct,  main- 
tun,  and  operate  telegraph  lines  on  the  public  lands  of  the  United 
States,  and  along  the  post  and  military  roads,  upon  evidence  of 
jicceptance  of  its  terms  under  specified  restrictions,  and  for  certain 
compensation,  "which  is  the  priority  of  Government  messages,  and 
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the  privilege  of  purchase,  at  option,  by  the  United  States,  at  any 
time  after  the  expiration  of  five  years.  To  that  extent,  then,  there 
is  regulation ;  the  right  is  given  by  rule,  and  limited  by  rule,  cer- 
tainly as  much  regulated  as  the  licensing  or  regbtering  of  vessels. 
By  obtaining  a  license  under  certain  terms,  an  owner  may  navigate 
his  vessel  between  specified  State  ports,  and  traverse  designated 
.  waters.-  A  register  gives  other  and  greater  privileges,  under  other 
and  peculiar  restrictions ;  both  are  regulations  of  commerce.  In 
the  particular  matter  iu  question,  the  Congress  could  undoubtedly 
exercise  greater  power,  and  still  further  regulate,  but  any  regula- 
tion is  sufficient  to  supercede  State  legislation,  and  the  right  granted 
to  all  overrules  any  exclusive  privilege  given  by  any  State  or  Terri- 
tory to  one.  Has  the  defendant  brought  itself  within  the  Act  ? 
As  a  matter  of  fact  it  may  have  done  so — ^probably  has,  but  it  failed 
to  make  the  requisite  proof  in  the  District  Court. 

It  is  possible  that  the  letter  from  the  Postmaster-General  would 
have  been  sufficient,  had  his  signature  been  authenticated ;  but  the 
regular  and  proper  mode  would  require  a  certified  copy  of  the  ac- 
ceptance, filed  under  the  seal  of  the  department.  This,  not  that 
the  Court  might  judge  of  the  sufficiency  of  the  .acceptance,  but 
that  it  might  be  satisfied  that  the  United  States  Government, 
through  the  agent  appointed,  held  in  the  records  of  the  postal 
department,  what  it  considered  an  acceptance  under  the  Act  of 
Congress,  and  that  consequentiy  the  party  filing  the  same  had  com- 
plied therewith,  and  was  qualified  to  a<;t  thereunder.  Without  this 
proof,  defendant  stood  in  Court  a  trespasser  upon  the  exclusive 
franchise  of  appellant,  as  only  by  virtue  of  lawful  proceeding  could 
any  right  be  acquired  against  it.  Right  upon  the  other  points 
considered,  the  District  Court  erred  in  this,  and  unless  the  case 
was  held  open  for  further  evidence,  should  have  granted  the  tem- 
porary injunction,  "  or  injunction  pendingHhe  suit." 

Its  order  is  reversed,  and  the  cause  remanded. 
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THE  STATE  OF  NEVADA  ex  rel.  ROBERT  M.  CLARKE 

V.  EDWARD  IRWIN. 

CoKSTiTCTiONALiTT  OP  Whtte  Pine  Countt  Act.  Thc  Act  creating  the  County 
of  White  Pine  and  providing  for  its  organization  (Stats.  1869,  108)  is  not  in 
conflict  with  sections  twenty,  twenty-one,  or  thirty-two,  of  article  four  of  the 
Constitution. 

Pbesumption  of  Constitutionality  of  Statutks.  The  power  of  determining 
whether  a  given  statute  is  repugnant  to  the  principles  of  the  Constitution  with 
which  it  is  alleged  to  conflict  belongs  to  the  judiciary,  and  their  decision  is 
conclusive ;  but  in  all  cases  of  doubt,  every  possible  presumption  and  intend- 
ment will  be  made  in  favor  of  the  constitutionality  of  the  act  in  question. 

*  *  Local  "  and  "  Special  "  Statutes.  A  "  local "  act  is  one  operating  over  a 
particular  locality  instead  of  over  the  whole  territory  of  the  State ;  a  **  special  *' 
act  is  one  operating  upon  one  or  a  portion  of  a  class  instead  of  upon  all  of  a 
class. 

Act  Oroanizino  New  County  Local  and  Specia.l.  The  White  Pine  County  Act 
(Stats.  1869,  108)  as  it  refers  to  only  one  new  county  and  its  organization, 
instead  of  to  all  new  counties,  and  to  those  only  of  a  class  or  whole,  occupying 
or  proposing  to  occupy  such  county,  is  a  local  and  special  act. 

Constitutional  Construction — Ordinary  Meaning  of  Words.  Words  used  in 
a  Constitution,  unless  qualified  so  as  to  alter  their  ordinary  and  usual  meaning, 
must  be  received  in  such  meaning. 

■ 

Definition  of  Word  "  Elected."  The  word  **  elected  "  in  its  ordinary  significa- 
tion carries  with  it  the  idea  of  a  vote,  generally  popular  but  sometimes  more 
restricted,  and  caimot  be  held  the  synonym  of  any  other  mode  of  filling  a 
position. 

Meaning  of  "  Election  "  and  "  Election  by  the  People,"  in  Constitution.  The 
words  "  election,"  in  section  twenty-six,  and  "  election  by  the  people,"  in 
section  thirty-two,  of  article  four  of  the  Constitution,  contemplate  the  same 
mode  of  election  and  imply  a  popular  vote. 

White  Pine  County  Act  does  not  "  Regulate  Elections."  The  Act  creating 
White  Pine  County  and  providing  for  its  organization  (Stats.  1869,  108)  does 
not  regulate  the  election  of  county  and  township  officers,  and  is  therefore  not 
repugnant  to  section  twenty,  of  article  four  of  the  Constitution. 

Hbaning-  of  "  Applicability  of  General  Laws  "  in  Constitution.  A  general 
law  to  be  "  applicable,"  in  the  sense  in  which  the  word  is  used  in  section 
twenty-one,  of  article  four  of  the  Constitution,  must  answer  the  just  purpose 
of  legislation,  that  is,  best  subserve  the  interest  of  the  people  of  the  State,  or 
such  class  or  portion  as  the  particular  legislation  is  intended  to  affect. ' 

Election  of  White  Pine  County  Officers.  The  White  Pine  County  Act  (Stats. 
1869,  108^  does  not  violate  section  thirty-two,  of  article  four  of  the  Constitu- 
tion, requiring  county  officers  to  be  elected  by  the  people. 

Appointments  to  New  County  Offices  or  Vacancies.  The  Constitutional  pro- 
vision requiring  county  and  township  officers  to  be  elected  by  the  people. 
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(Art.  rV,  Sec.  82)  does  not  apply  to  oases  of  emergency  or  special  occasion, 
such  as  the  creation  of  a  new  oflBce  or  a  vacancy. 

Power  of  Gotermob  to  Appoint  to  Vacancy.  Before  the  Governor  can  exer- 
cise the  appoinUng  power  of  filling  a  vacancy  (Const,  Art.  Y,  Sec.  8)  two 
things  must  concur ;  there  must  be  a  vacancy  and  no  provision  made  by  the 
Constitution  or  any  existent  law  for  filling  the  same. 

Power  op  Lkgislaturk  to  Fill  New  Ofpices.  The  White  Pine  County  Act 
(Stats.  1869, 108)  created  the  new  office  of  Sheriff  of  White  Pine  County,  and 
appojpted  Irwin  to  the  office :  Hdd^  th^t  if  there  was  no  vacancy,  the  Legisla- 
ture had  the  power  to  appoint ;  if  there  was  a  vacancy,  the  act  creating  the 
office  and  occasioning  the  vacancy  filled  it. 

"Vacancy"  in  New  Ofpiob.  Where  a  new  office  is  created  and  no  person 
appointed  to  fill  it,  there  is  a  vacancy. 

Meaning  op  "Vacant"  in  Constitution.  There  is  no  technical  or  peculiar 
meaning  in  the  word  "  vacant,"  as  used  in  section  eight,  of  article  five  of  the 
Constitution ;  it  means  empty,  unoccupied,  without  an  incumbent ;  and  it 
applies  to  new  offices  never  filled,  as  well  as  to  old  ones  vacated  by  death, 
resignation,  or  otherwise. 

Leoislativb  Power  to  Declare  What  Shall  Operate  "Vacancy."  Though 
the  Constitution  provides  in  some  instances  what  shall  operate  a  vacancy  io 
office,  such  as  absence  of  judicial  officers,  etc.,  this  does  not  prohibit  the  Legis- 
lature from  enumerating  other  causes. 

Possible  Abuse  op  Legislative  Power.  The  possible  abuse  of  legislative  power 
is  no  argument  against  either  its  existence  or  appropriate  exercise. 

Appointment  by  both  Legislature  and  Governor.  By  the  White  nne  County 
Act  (Stats.  1869,  108)  Irwin. was  appointed  Sheriff  of  that  county,  and  the 
Governor  granted  him  a  commission  as  such :  Ueld^  whether  the  appointing 
power  resided  in  the  Legislature  or  in  the  Governor,  Irwin  was  lawfully  such 
Sheriff. 

Appointment  to  Take  Epfect  at  Future  Day.  An  appointment  to  a  new  office 
to  take  effect  at  a  future  day,  when  the  act  creating  such  office  is  to  go  into 
effect,  is  a  good  appointment. 

Information  in  the  nature  of  quo  warranto  to  the  Supreme 
Court. 

The  Act  creating  the  County  of  White  Pine  and  providing  for 
its  organization  (Stats.  1869, 108)  was  passed  by  the  Legislature 
on  February  23d,  1869,  and  afterwards  became  a  law  by  remaining 
in  the  hands  of  the  Executive  more  than  five  days  after  its  pass- 
age without  his  disapproval.  It  took  effect  on  April  1st,  1869,  amce 
which  time  Irwin  had  been  holding  and  exercising  the  functions 
and  duties  of  the  office  of  Sheriff  of  the  new  county,  having  in 
March  received  a  commission  as  such  officer  from  Governor  Blasdel, 


1869.]         SUPREME  COURT  OF  NEVADA.  113 


Clarke  v.  Irwin. 


to  take  effect  on  April  1st,  1869,  and  be  in  force  thereafter  until 
the  first  Monday  in  January,  1871. 
The  information  was  filed  April  l^th,  1869. 

Thomas  Well^^  for  the  State. 

I.  Though  we  admit  new  counties  may  be  created,  and  organ- 
ized, we  claim  there  are  in  the  fundamental  law  of  this  Statp,  strong 
and  peremptory  restrictions  as  to  when  and  under  what  circum- 
stances they  may  be  created,  and  the  machinery  of  their  govern- 
ments set  in  motion.  Such  counties  must  be  systematized,  so  as  to 
conform  to  the  uniform  system  of  county  governments  throughout 
the  State.     (Const.,  Art.  IV,  Sees.  20,  21,  and  26.)     * 

In  this  view  White  Pine  County  is  not  now,  and  cannot  be  consti- 
tutionally organized — ^because,  first,  it  has  not  nor  can,  at  present, 
have  a  district  judge  of  its  own ;  and,  secondly,  it  cannot  have,  so 
to  speak,  a  joint  interest  in  a  Judge,  in  common  with  another 
county,  for  which  other  county  only  he  was  elected.  (Const., 
Art.  VI,  Sec.  5 ;  32  Cal.  140 ;  21  Cal.  415.) 

Again,  the  Legislature  cannot  divest  vested  rights.  In  1866,  it 
made  Lander  County  alone  the  Sixth  Judicial  District,  and  in  so 
doing,  it  said  to  the  people  of  Lander,  that  for  four  full  years  next 
after  January  1st,  1867,  they  should  have  the  entire  time  and  serv- 
ices of  the  man  they  should  choose  as  District  Judge ;  and  to  the 
man  chosen,  it  said,  that  for  the  compensation  fixed,  he  should  hold 
Court  and  discharge  other  judicial  duties  at  one,  and  only  one 
county  seat,  during  the  four  years.  Thoi  contract  was  mutual,  for 
a  valid  consideration,  and  may  be  enforced,  unless  the  Judge  die, 
resign,  or  be  removed.  While  therefore  Judge  Beatty  holds,  as  now 
he  holds,  the  office  of  Judge  of  the  Sixth  Judicial  District,  the  county 
of  White  Pine  can  have  no  District  Court.  It  is  therefore  not  in 
possession  of  that  system  of  government  which  prevails  in  all  other 
counties  of  the  State,  therefore  is  not  constitutionally  organized ; 
and  the  county  not  being  a  county  dejure,  has  no  legal  officers. 

II.  But  if  the  county  be  legally  and  dejure  a  county ,  respond- 
ent is  not  the  legal  and  dejure  Sheriff.  His  appointment  by  the 
Le^lature  gives  no  indefeasible  tenure,  for  there  was,  when  he  was 
80  appointed,  no  law  in  force  giving  such  appointing  power  to  the 
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Legislature.  His  appointment  and  commission  bj  the  Executiye 
are  not  according  to  section  eight,  article  five,  of  the  Constitution, 
and  sections  forly-one,  and  forty-nine,  of  the  Act  .of  1866,  238 ; 
nor  was  there  any  law  in  force  creating  the  counter  when  tiie 
Governor  appointed-  him.  And  further,  the  Constitution  does  not 
contemplate  an  original  filling  of  any  county  office  by  appointment. 
(Const.,  Art.  IV,  Sees.  26  and  32.) 

The  Legislature  cannot  appoint  county  officers  under  the  section 
of  the  Constitution  last  cited.  The  Legislature  is  required  to  pro- 
vide by  law  for  the  election  of  all  necessary  county  officers.  These 
requirements  are  strictly  mandatory,  and  ignore  and  cut  off  the 
original  filling  of  them,  in  any  other  way  than  by  election.  JEx- 
pressio  unius^  exchmo  alteriics,  applies,  for  if  the  Legislature  may 
adopt  another  mode  than  election  for  one,  it  may  for  all ;  if  it  may 
appoint  for  one  or  two  years,  it  may  for  any  and  all  time ;  and  would 
be  at  liberty  to  repeal  existing  laws  requirmg  elections  by  the  peo- 
ple, pass  no  new  law  upon  the  subject,  and  at  each  session  appoint 
county  officers  for  each  county,  to  serve  until  their  successors  were 
again  in  like  manner  appointed.  (14  Wis.  168 ;  3  Brevard,  500 ; 
6  Gal.  41 ;  29  Cal.  450 ;  34  Cal.  450 ;  8  Nev.  173 ;  2  Cal. 
213 ;  34  Cal.  470 ;  30  Cal.  680 ;  10  Ohio,  509.)      '     ' 

An  office  that  never  had  an  incumbent  does  not  become  vacant, 
any  more  than  a  vacancy  happens  in  the  office  of  U.  S.  Senator, 
when  it  is  made  to  exist  because  a  State  is' originally  admitted  into 
the  Union.  An  office  cannot  become  vacant,  which  never  had  an  in- 
cumbent in  it,  any  more  than  a  vacancy  can  happen  in  an  office  which 
never  had  an  incumbent  in  it.  What  can  cause  an  office  to  happen 
to  be  vacant  ?  Not  the  fact  that  it  was  never  filled,  but  the  death, 
removal,  or  resignation  of  the  incumbent,  before  the  legal  expiration 
of  his  term.  What  can  cause  an  office  to  become  vacant  ?  Not 
the  fact  that  it  was  never  filled ;  but  the  death,  removal,  or  resig- 
nation of  the  incumbent,  before  the  legal  expiration  of  his  term. 
If  the  framers  of  the  Constitution  (Art.  V,  Sec.  8)  intended  the 
Executive  to  fill  an  office  originally  by  appointment,  they  would  not 
have  employed  language,  the  common  force  and  acceptation  of 
which  is  so  utterly  at  variance  with  the  meaning  intended  and  the 
power  sought  to  be  conferred  by  it ;   for  certainly  the  use  of  the 
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words  "  the  next  election  and  qualification,"  necessarily  raises  the 
presumption  that,  for  ,8uch  office,  there  had  been  at  least  oae 
previous  election  and  qualification.  *  (See  Sec.  1555,  2  Story  on 
Const. ;  5  Ind.  1 ;  10  Ind.  62.)  % 

Again,  by  the. Constitution,  (Schedule,  Sec.  22)  if  the  Legis- 
lature create  a  new  judicial  district,  the  office  of  Judge  thereof  can 
originally  be  filled  only  by  election  by  the  voters  of  the  district  at 
the  next  general  election  after  the  creation  thereof,  lliis  un- 
doubtedly being  true,  how  can  a  new  county  be  created  and  organ- 
ized, with  a  system  of  government  uniform — like  that  of  other 
counties — at  a  time  when  it  cannot  possibly  have  a  District  Judge 
or  Court  ?  Without  them  how  could  the  public  revenue,  for  the 
State  and  the  new  county,  be  collected  ?  (See  7  Ohio,  546  ;  19 
Ind.  401 ;  Const'l  Debates,  702,  et  seq.) 

IV.  The  White  Pine  County  Act  is  unconstitutional  when  tried 
by  sections  seventeen,  twenty,  and  twenty-one  of  article  four  of 
the  Constitution.  The  purview  of  the  Act  as  expressed  in  the 
title  is  "  the  creation  and  organization  of  White  Pine  County  "  ; 
and  that  only  can  be  the  subject  legislated  upon  in  the  Act,  save 
that  matter  properly  connected  with  that  one  subject,  may  be  put 
in.  Again,  as  special  legislation  the  Act  is  plainly  inhibited,  for 
that  new  counties  can  be  created  and  organized  under  general 
laws,  there  is  not  a  shadow  of  a  doubt.  (See  also  12  Ind.  640 ;  14 
Ind.  289, 305 ;  11  Ind.*  199 ;  5  Ind.  4 ;  8  Ind.  217  ;  22  Ind.  461 ; 
9  Ind.  363.) 

Mesick  ^  SeeUyy  for  Respondent. 

I.  The  spirit  and  language  of  the  Constitution  (Art.  VIII, 
Sees.  1;  8,  and  10)  clearly  indicate  that  the  framers  of  that  instru- 
ment intended,  as  the  nature  of  the  case  itself  seems  to  require, 
that  new  counties  might  and  should  be  organized  by  special  enact- 
ment. For  otherwise,  counties  would  have  been  included  within 
the  terms  of  section  eight  with  towns  and  cities,  which  alone  are 
there  required  to  be  organized  by  general  laws.  The  omission  of 
counties  from  the  provisions  of  section  eight  appears  to  have  been 
made  ez  industria  by  the  framers  of  the  Constitution.  (^People  v. 
Morrill,  21  Wend.  568.) 
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n.     The  thing  which  is  complained  of  by  the  relator,  namely, 
the  filling  of  the  county  offices  by  the  Legislature  or  by  its  direc- 
tion made  in  the  act  of  creation,  was  the  exercise  of  a  power  not 
only  not  prohibited  by  the  Constitution  by  any  express  provision, 
but  a  necessary  adjunct  of  such  cretttive  power  for  making  such 
municipal  corporation  operative  for  governing  the  county  and  per- 
forming its  corporative  functions  until  an  election  could  be  had 
under  the  general  laws,  and  so  prevent  the  anomaly  of  having  a 
county  without  a  county  government.     It  is  manifest  in  the  nature 
of  the  thing  that  the  corporate  entity  must  precede  the  exercise  of 
any  corporate  privileges  or  powers  by  the  corporators.     An  inter- 
val of  time  must  elapse  between  the  two  things.     During  tiiis 
period  of  intervening  time,  the  county  offices  must  be  filled  other- 
wise than  by  an  election  by  the  people,  or  not  at  all.     Nor  can  it 
be  said  that  the  government  so  organized  preliminary  to  the  exer- 
cise of  the  right  of  election  by  the  jpeople  is  in  contravention  of  the 
constitutional  direction  that  county  officers  shall  be  elected  by  ttie 
people.     Such  direction  was  undoubtedly  intended  as  part  of  the 
general  system  of  county  government  and  of  filling  county  offices, 
and  in  no  way  intended  for  or  adapted  to  the  emergencies  and 
special  occasions  which  might  give  birth  to  new  counties  and  bring 
them  in  a  position  to  fulfill  their  duties  and  perform  their  functions 
under  the  general  laws  of  the  State.     (Hedley  y.  The  Board  of 
Commisnoners^  4  Blackf. ;  People  v.  Fisher ^  24  Wend. ;  Stocking 
V.  The  State,  7  Ind,  329.) 

III.  A  previous  filling  of  the  county  offices  is  indispensable  to 
the  holding  of  an  election  by  the  people.  It  would  be  idle  to  as- 
sume that  anybody  now  in  office  by  virtue  of  a  popular  election 
held  in  some  other  county  could,  against  the  legislative  wilU  by  vir- 
tue of  such  election  conduct  the  affairs  of  this  new  county.  (Peo- 
pie  V.  Morrilly  21  Wend.  563.)  It  would  be  absurd  to  say  that 
an  election  by  the  people  to  fill  the  offices  of  this  new  county  in  the* 
year  1870,  oi-  at  any  other  time,  can  be  held  unless  those  offices 
should  first  have  been  filled.  A  registration  of  voters,  the  prelimi- 
naries of  making  precincts,  appointing  election  officers  and  keeping 
a  record  of  them,  must  precede  such  election ;  the  maintenance  of 
the  peace,  protection  of  the  voters  and  the  ballot-box,*  must  attend 
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the  election ;  and  a  proper  counting  of  the  votes  and  record  and 
proclamation  of  the  result,  with  the  granting  of  commissions  and  giv- 
ing of  bonds  and  taking  of  oaths  of  office,  must  intervene  the  elec- 
tion and  the  installation  of  any  officer  elected  by  the  people. 

lY .  The  appointment  of  the  officers  by  the  Legislature  does  not 
infringe  upon  either  the  popular  right  of  election  or  the  executive 
right  of  appointment.  A  popular  election  could  not  be  held,  and 
the  Constitution  confers  the  right  of  appointnfent  on  the  Executive 
only  in  cases  when  there  is  no  law  in  existence  for  filling  the  offices. 
But  here,  in  the  law  creating  the  county,  provision  is  made  by  the 
creative  power  itself  for  filling  the  offices ;  and  the  creating  in- 
cludes tiie  power  of  organizing,  and  the  Legislature  might  as  well 
itself  appoint  the  various  officers  as  delegare  the  power  of  making 
such  appointments.  It  is  idle  to  say  that  such  appointments  are  in- 
valid because  the  law  making  them  is  not  general.  It  is  general 
for  White  Pine  County  and  the  people  of  that  county.  It  is  not 
needed  elsewhere  or  at  any  other  time.  If  it  be  unconstitutional 
as  a  violation  of  theprovisions  of  the  Constitution  in  respect  to  spec- 
ial laws,  it  is  difficult  to  see  that  any  case  can  arise  justifying  the 
enactment  of  a  special  law. 

y.  As  to  what  constitutes  a  vacancy  in  office,  we  submit  that 
the  construction  of  language  adopted  by  the  Court  in  the  case  of 
Stocking  v.  The  State^  (7  Indiana,  329)  is  to  be  preferred  to  the 
hypercriticism  and  refinements  sought  to  be  enforced  in  the  case  of 
the  Stale  v.  Meesmore^  (14  Wisconsin).  It  seems  to  us  that  the 
language  '*  when  from  any  cause  any  office  shall  become  vacant," 
is  sufficiently  comprehensive  to  include  the  case  of  a  vacant  office 
never  filled.  One  of  the  meanings  given  by  lexicographers  to  the 
word  "  become,"  is,  "  to  be ;"  and  it  is  not  difficult  to  conceive  that 
the  framers  of  the  Constitution  used  the  term  with  that  meaning. 


C.  Jl  ExUyer^  also  for  Respondent. 

Only  two  objections  raised  seem  to  merit  reply :  Urst,  that  the 
law  is  obnoxious  to  the  constitutional  provision  respecting  special 
legislation;  and,  second,  that  it  violates  the  provisions  requiring 
the  officers  to  be  elected  by  the  people.  As  to  special  legislation, 
it  is  clear  that  the  law  is  not  embraced  within  any  of  the  enumerated 


^^ 
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prohibited  subjects  of  section  twenty,  article  four.  It  is  not  a  law 
"  regulating  county  and  township  business,"  nor  "  regulating  the 
election  of  county  and  township  olBcers,"  nor  "  providing  for  open- 
ing and  conducting  elections,"  for  the  reason  that  it  makes  no  pro- 
visions about  elections  or  county  or  township  business ;  nor  does  it 
violate  section  twenty-one.  The  argument  is  that  all  or  some  of 
the  provisions  of  the  Act  might  have  been  the  subject  of  general 
legislation,  and  that,- therefore,  it  was  unconstitutional  to  make  them 
applicable  to  one  special  locality.  If  this  be  so,  then  there  is  an 
end  of  all  discriminating,  and  therefore  of  all  beneficial  legislation. 
It  might  as  well  be  all  done  by  a  machine.  If  this  be  so,  the  law 
incorporating  the  City  of  Virginia,  the  Act  to  aid  the  Virginia  and 
Truckee  Railroad,  the  Act  for  the  relief  of  C.  N.  Noteware,  tie 
Sutro  Tunnel  Act,  the  Acts  fixing  the  time  of  elections  in  Vir^nia, 
Gold  Hill,  and  Austin,  and  the  law  fixing  the  terms  of  C(Jurt  of 
Esmeralda  County,  are  all  unconstitutional. 

It  is  plain,  however,  that  the  section  referred  to  is  purely  direc- 
tory, as  clearly  so  as  the  clause  prescribing  what  the  title  of  a  law 
shall  embrace.  (4  Cal.  388 ;  10  Cal.  306.)  Its  only  meaning  is, 
that  the  Legislature  shall  not  enact  laws  which  discriminate  unjustly 
and  oppressively,  and  that  when  the  circumstances  are  the  same 
the  law  shall  bear  equally.     (17  Cal.  554.) 

» 

By  the  Court,  Whitman,  J. : 

This  is  an  information  by  the  Attorney  General  of  the  State  of 
Nevada  in  the  nature  of  a  quo  warranto^  to  test  the  right  of  Edward 
Irwin  to  hold,  exercise  the  duties,  and  receive  the  emoluments  of 
the  office  of  Sheriff  of  White  Pine  County. 

The  facts  set  forth  are  not  denied ;  and  it  appears,  that  at  the 
last  session  of  the  Legislature,  a  bill  was  passed,  entitled  ^' An  Act 
to  create  the  County  of  White  Pine,  and  provide  for  its  Orgiiilization." 
Certain  parties  were  named  in  the  bill  as  county  officers,  to  hold 
until  the  next  gei^ral  election,  Irwin  was  designated  as  Sheri£ 
Subsequent  to  the  passage  of  the  bill,  and  during  the  month  of 
March,  1869,  the  Governor  of  the  State  commissioned  Irwin  as 
Sheriff;  such  commission  ^'  to  take  effect  April  1st,  1869,  and  to  be 
in  force  thereafter  until  the  first  Monday  in  January,  a.d.  1871* 
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On,  or  soon  after  the  first  day  of  April,  Irwin  qualified  m  the  statu- 
tory manner,  and  is  now  acting  as  Sheriff. 

Section  eight  of  the  Act  is  as  follows :  '^  The  provision  of  this 
Act  shall  take  effect,  and  be  in  full  force,  from  and  after  the  first 
day  of  April,  A.n.  1869,  at  whic}i  time  said  county  shall  be  duly 
organized." 

The  information  avers  that  the  Act  is  '^unconstitutional  and 
void."     The  specifications  upon  argument  are :  « 

First.  Because  it  is  contrary  to  that  part  of  the  Constitution  of 
the  State  which  prohibits  the  Legislature  from  passing  local  or 
special  laws,  regulating  the  election  of  county  and  township  officers. 

Second.  Because  it  is  obnoxious  to  that  part  of  our  Constitution 
which  requires,  that  in  all  cases  where  a  general  law  can  be  made 
applicable,  all  laws  shall  be  general  and  of  uniform  operation 
throughout  the  State. 

Third.  Because  it  violates  that  part  of  our  Constitution  which 
requires  county  officers  to  be  elected  by  the  people. 

Other  objections  are  made  by  counsel  for  the  State,  which,  if 
noticed,  would  involve  the  discussion  of  matter  not  properly  before 
this  Court,  wherefore  the  consideration  of  this  case  will  be  confined 
to  the  above  objections,  with  their  necessary  incidents. 

The  clauses  of  the  Constitution  referred  to  read  thus :  Art.  lY , 
Sec.  20.  '^  The  Legislature  shall  not  pass  local  or  special  laws  in 
any  of  the  following  enumerated  cases,  that  is  to  say  .•  *  *  * 
*  Regulating  the  election  of  county  and  township  officers.'  *  * 
Sec.  21.  'In  all  cases  enumerated  in  the  preceding  section,  and  in 
all  other  cases  where  a  general  law  can  be  made  applicable,  all  laws 
shall  be  general  and  of  uniform  operation  throughout  the  State.' 
Sec.  32.  '  The  Legislature  shall  provide  for  the  election,  by  the 
people,  of  *  *  *  Sheriff,  *  *  and  other  necessary  officers, 
and  fix  by  law  their  duties  and  compensation.' " 

The  question  presented  is  grave,  not  only  in  its  immediate,  but 
its  ultimate  consequences,  and  should  be  so  decided  as  to  settie  the 
meaning  of  the  constitutional  provisions  quoted  or  involved  defi- 
mtely,  with  reference  to  the  future  as  well  as  the  present,  and  the 
decision  thereon  should  be  unbiased  by  any  considerations  of  policy 
or  particular  emergency.    Endeavor  will  be  made  to  that  end. 
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For  forty  years  it  has  been  held  in  these  United  States,  "  that 
the  power  of  determining  whether  a  given  law  is  repugnant  to  the 
principles  of  a  Constitution,  with  which  it  is  alleged  to  conflict, 
belongs  to  the  judiciary,  and  that  their  decision  is  conclusive." 
While  the  power  is  confessed,  it  is  always  exercised  in  subjection  to 
certain  rules  of  decision,  which  have  been  announced  in  an  unbroken 
current  of  opinion,  from  the  State  Courts  of  last  resort,  and  the 
Supreme  Court  of  the  United  States,  the  substance  of  which  is 
thus  well  expressed  by  Mr.  Sedgwick :  "  The  leading  rule  in 
regard  to  the  judicial  construction  of  constitutional  provisions  is  a 
wise  and  sound  one,  which  declares  that  in  cases  of  doubt  every 
possible  presumption  and  intendment  will  be  made  in  favor  of  the 
constitutionality  of  the  act  in  question,  and  that  the  Courts  will  only 
interfere  in  cases  of  clear  and  unquestioned  violation  of  the  fiindar 
mental  law.  It  has  been  repeatedly  said,  that  the  presumption  is, 
that  every  State  statute,  the  object  and  provisions  of  which  are 
among  the  acknowledged  powers  of  legislation,  is  valid  and  consti- 
tutional, and  such  presumption  is  not  to  be  overcome  linless  the 
contrary  is  clearly  demonstrated."  Thus  guided,  attempt  will 
now  be  made  to  construe  the  constitutional  provisions  before  cited. 

Is  the  Act  a  local  or  special  law  ?  Mr.  Sedgwick  makes  '•  the 
leading  division  (of,  statutes)  to  be  into  *  public  or  general,  and 
private  or  special.'  Public  or  general  statutes  are,  in  England, 
those  which  relate  to  the  kingdom  at  large.  In  this  country  they 
are  those  which  relate  to  or  bind  all  within  the  jurisdiction  of  the 
law-making  power,  limited*as  that  power  may  be  in  its  territorial 
operations,  or  by  constitutional  restraints.  Private  or  special  stat- 
utes relate  to  certain  individuals  or  particular  classes  of  men." 

The  twenty-second  section  of  article  fourth  of  the  Constitution  of 
the  State  of  Indiana  is  verbatim  with  that  of  Nevada,  save  that  it 
makes  more  exceptions  to  special  legislation.  Deciding  upon  a 
clause  of  such  section  it  is  said :  '^  What  is  a  special  Act  ?  It  is 
such  as  at  common  law  the  Courts  would  not  notice,  unless  it  were 
pleaded  and  proved,  like  any  other  fact."  (^Btngle  v.  The  Statty 
24  Ind.  34.)  In  Wisconsin  distinction  is  made  between  the 
meaning  of  the  word  general,  when  used  in  opposition  to  the  word 
private,  and  when  used  in  distinction  to  the  words  special  or  local. 
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It  is  said :  ^^  But  it  undoubtedly  has  other  meanings.  It  is  used 
as  contradistinguished  from  local,  and  then  it  would  mean  operating 
over  the  whole  territory  of  the  State,  bstead  of  in  a  particular 
locality.  It  is  used  also  as  contradistinguished  from  special,  and 
then  it  means  relating  to  all  of  a  class,  instead  of  to  one,  or  a  part 
of  that  class."  (Clarke  y.  The  Oity  ofJanesvilUy  10  Wis.  180.) 
The  converse  of  the  latter  definition  will  properly  give  the  meaning 
of  the  words  locfd  and  special,  as  used  in  the  portion  of  the  Con- 
stitution cited,  and  under  such  definition  it  will  be  seen  that  the 
Act  in  question  is  clearly  local  and  special,  as  it  rqfers  to  only  one 
new  county  and  its  organization,  instead  of  to  all  new  counties ; 
and  to  those  only  of  a  class  or  whole,  occupying,  or  proposing  to 
occupy,  such  county.  Being,  then,  a  local  and  specUl  law,  is  it 
one  '^  regulating  the  election  of  county  and  township  officers  ?  " 

When  words  are  used  in  a  Constitution,  unless  so  qualified  by 
accompanying  language  as  to  alter  their  ordinary  and  usual  mean- 
ing, they  must  be  received  in  such  meaning.  The  word  '^  elected," 
in  its  ordinary  signification,  carries  with  it  the  idea  of  a  vote,  gen- 
erally popular,  sometimes  more  restricted,  and  cannot  be  held  the 
synonym  of  any  other  mode  of  filling  a  position.  (Magruder  v. 
Swannj  25  Md.  214.)  This  is  clearly  the  sense  of  the  use  of  the 
word  in  the  clause  referred  to,  especially  when  taken  in  connection 
with  sections  twenty-six  and  thirty-two  referring  to  the  same  sub- 
ject. Section  thirty-two  has  been  previously  quoted.  Section 
twenty-six  reads  thus :  ''  The  Legislature  shall  provide  by  law  for 
the  election  of  a  Board  of  County  Commissioners  in  each  county." 
Now,  although  in  one  of  those  sections  the  Legislature  is  command- 
ed to  provide  for  an  ^^  election,"  and  in  the  other  for  ^^  an  election 
by  the  people,"  it  will  hardly  be  contended  that  the  same  mode  of 
election  was  not  contemplated  in  both  cases;  and  that  for  the  reason 
that  the  ordinary  meaning  of  the  word  ^'elected  "  implies  a  popular 
vote,  unless  otherwise  qualified.  When,  then,  the  Legislature  is 
prohibited  from  passing  local  or  special  laws  '^  regulating  the  elec- 
tion of  county  and  township  officers,"  the  prohibition  runs  against 
making  distinctions  between  counties  or  townships  in  the  matters  of 
the  popular  election  of  their  officers.  In  tiie  Act  under  considera- 
tion no  such  attempt  is  made ;  the  election  of  county  and  township 
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officers  is  left  under  the  general  election  law,  subject  to  all  its  pro- 
visions ;  when  that  law  operates  there  is  an  election,  and  not  until 
then ;  at  such  time  the  offices  and  officers  are  regulated  thereby. 
The  Act  is  not  then  liable  to  the  first  objection  made. 

Could  a  general  law  be  made  applicable  ?  The  brie&  on  the 
part  of  the  State  answer  that  question  unhesitatingly  in  the  affirm- 
ative ;  but  there  is  more  difficulty  about  it  than  is  admitted  therdn. 
It  is  not  denied  that  the  Legislature  has  power  to  erect  a  county — 
that  is,  to  define  its  territorial  limits  and  boundaries  by  special  act, 
and  thereby  to  subdivide  one  or  more  old  counties ;  because  it  is 
said  such  action  is  clearly  a  part  of  proper  le^lative  power  not 
prohibited,  and  no  general  law  could  in  such  case  be  made  appli- 
cable. It  would  seem  that  a  general  law  could  as  easily  be  made 
applicable  to  the  mere  erection  of  a  new  county,  as  in  providing 
for  its  organization.  A  general  law  might  be  passed,  that  all 
counties  having  a  'certain  population  should  be  divided,  or  that  aU 
counties  having  a  specified  area  of  territory  might  be  divided.  Of 
course,  it  is  no  argument  to  suggest  or  prove  an  error  in  the  propo- 
sition as  to  legislative  right  to  erect  new  counties  by  special  law,  and 
tiie  reference  is  made  simply  to  draw  attention  to  the  fact  that 
hardly  any  case  could  be  found  or  imagined  where  a  general  law 
could  not  be  framed  which  would,  in  default  of  one  special,  answer 
some  part  of  the  purpose  intended  to  be  accomplished  by  le^ 
lation.  But  would  such  a  general  law  be  applicable,  is  always  the 
question.  A  law,  to  be  applicable  in  the  sense  in  which  the  words 
are  evidentiy  used,  and  their  only  proper  sense  in  such  connection, 
must  answer  the  just  purposes  of  legislation ;  that  is,  best  subserve 
the  interests  of  the  people  of  the  State,  or  such  class  or  portion  as 
the  particular  legislation  is  intended  to  affect.  A  general  law  could 
undoubtedly  be  passed  regulating  the  organization  of  new  counties, 
but  it  would  be  exceedingly  difficult,  if  not  impossible,  to  make  such 
law  applicable. 

The  creation  of  a  new  county  is  in  itself  an  act  ordinarily  de- 
manded by  the  emergency  of  the  occa^on ;  but  such  emergency 
may  be  present  or  prospective,  and  is  rarely  in  any  individual 
instance,  surrounded  by  the  same  or  similar  circumstances  as  would 
characterize  another.    In  one  case  a  law  which  provided  for  filling 
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the  offices  at  general  election  would  answer  the  public  necessity ; 
in  another,  a  provision  for  a  special  election  would  be  appropriate ; 
in  another,  that  the  officers  of  the  county  from  whose  territory  a 
new  one  was  formed,  should  act  until  the  general  election  and 
qualification  of  officers  might  answer  the  purpose ;  but  how  eyolve 
from  these  different  schemes  one  which  would  be  applicable  to  all, 
or  even  a  majority  of  cases  ? 

A  partial  illustration  of  the  view  sought  to  be  expressed  can  be 
found  in  the  state  of  facts  probably  prompting  the  legislation  of 
last  winter  as  to  new  counties.  Thousands  of  people  had  centered 
in  a  portion  of  Lander  County ;  immigration  was  on  the  increase ;  as 
usual  in  all  newly-settied  mining  communities,  there  was  a' consid- 
erable number  of  lawless  adventurers,  and  great  demand  on  that 
and  other  accounts  for  immediate  government.  The  county  seat, 
the  only  place  where  county  officers  are  obliged  to  keep  offices,  was 
distant  more  than  one  hundred  miles.  Here,  then,  was  a  case 
demanding  immediate  action. 

On  the  other  hand,  immigration  was  tending  to  a  point  upon  the 
Central  Pacific  Railroad  and  its  vicinity,  which  would  in  all  proba- 
bility so  increase  before  the  next  meeting  of  the  Legislature,  that 
a  new  county  would  there  be  a  necessity. 

For  the  first  of  these  cases,  the  Legislature  passed  the  present 
Act ;  for  the  second,  ^^  An  Act  creating  the  County  of  Elko,  and 
providing  for  its  Organization ;"  which  county  was  placed  generally 
under  the  charge  of  the  officers  of  Lander  County  (Commissioners 
only  being  directed  to  be  appointed,  or  named  by  the  Governor) 
until  it  should  appear  in  mode  provided  that  a  certain  territory 
taken  from  Lander  County  contained  more  than  a  thousand  regis- 
tered voters,  when  an  election  was  provided.  If  this  number  of 
voters  did  not  exist  by  a  certain  time  named,  the  county  continued 
under  the  charge  of  Lander  County  officers,  as  above  stated,  until 
the  next  general  election. 

How  frame  a  general  law  which  would  meet  and  be  applicable  to 
the  diflbrent  requirements  of  even  these  two  cases  ? 

It  is  suggested,  that  a  newly-created  county  might  and  properly 
ebould  remain  in  suspense,  as  to  its  ultimate  and  regular  organizar 
tion,  until  the  general  election  next  occurring  after  its  creation ;  but 
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in  this  case,  it  might  never  be  organized,  because  it  does  not  follow 
that  the  new  county  being  so  in  suspense,  its  territory  would  be 
governed  by  any  officers  previously  elected  in  the  same  territory. 
The  new  county  being  created  under  the  Constitution  and  general 
laws  of  the  State,  the  ordinary  county  and  township  offices  pres- 
ently exist.  They  are  separate  and  distinct  offices,  which  cannot 
be  held  save  by  some  one  elected  or  appointed  thereto ;  and  a  pro- 
vision that  any  officer  previously  elected  should  fill  them  would  be 
open  to  the  objection  of  special  legislation  as  urged  by  the  State  in 
the  present  case. 

A  general  law  that  all  new  counties  should,  until  the  general 
election  next  ensuing  after  their  creation,  be  officered  by  those 
elected  to  hold  similar  offices  in  the  territory  of  which  the  new 
counties  might  be  formed,  would  have  suited  the  occasion  of  White 
Pine  County,  perhaps ;  but  how  would  it  answer  in  one  composed 
of  portions  of  Lander  and  some  other,  or  how  could  such  a  law  be 
made  applicable  to  a  new  county  carved  out  of  several  old  ones ; 
or  in  the  absence  of  a  law,  which  of  the  old  counties,  or  who  of  the 
old  officers,  would  have  jurisdiotion  ?  A  discussion  of  this  question 
to  some  extent  will  be  found  in  The  Republic  v.  McLean^  (4  Yeates, 
499).  And  as  to  the  effect  of  the  creation  of  a  new  county  upon 
officers  of  the  old,  residing  in  the  new,  in  The  St€Ue  v.  Choate, 
(11  Ohio,  516),  and  The  People  v.  Morrell,  (21  Wend.  663)  all 
of  which  cases  throw  light  upon  the  general  proposition  under  con- 
sideration. 

The  organization  of  a  county  is  so  incident  to  its  creation,  and 
flows  so  naturally  therefrom,  that  it  partakes  of  the  special  pro- 
ceeding which  brings  the  county  into  existence  to  so  great  a  degree, 
that  it  is  difficult,  if  not  impossible,  to  effect  it  without  more  or  less 
of  special  le^lation,  in  order  to  have  the  law  applicable.  A 
general  election  could  not  be  held  in  a  new  county  without  special 
action,  votes  could  neither  be  registered  without  registry  agents, 
nor  counted  without  County  Commissioners  and  County  Clerk. 

Whether  a  general  law  could  be  made  applicable  to  the  different 
cases  likely  to  arise  is,  to  say  the  least,  doubtful.  The  Legislatare 
has  by  its  action  decided  not ;  and  although  its  primary  right  to 
decide  must  be  governed  by  the  ultimate  power  of  the  Court  of 
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final  resort  to  inquire  into  and  decide  the  point.  QThomas  et  ah. 
y.  Board  of  Oommis.  of  the  Comdy  of  Clay  et  als.,  5  Ind.  4.) 
Yet  it  is  impossible  in  the  case  at  bar,  for  this  Court  to  say  that  a 
general  li^w  could  be  made  applicable  to  the  organization  of  new 
counties ;  and  certainly  it  could  not  say,  that  the  question  is  so  free 
firom  proper  and  reasonable  doubt,  that  there  is  a  clear  and  evident 
violation  of  the  Constitution  in  the  passage  of  the  Act  under  review  ; 
but  adnutting  its  unconstitutionality  as  to  this  point,  then  by  the 
creation  of  the  county  a  vacancy  occurred,  which  the  Governor 
was  authorized  to  fill,  as  will  be  hereafter  shown.  Irwin  then 
holding  by  his  appointment  constitutionally  made,  his  right  to  the 
office  would  not  be  affected.  The  second  objection  must  therefore 
fiul. 

Does  the  Act  violate  that  part  of  our  Constitution  which  requires 
county  officers  to  be  elected  by  the  people  ?  The  clause  referred 
to  requires  the  Legislature  to  provide  for  such  election ;  that  the 
Legislature  has  idready  done,  in  paasing  a  general  and  uniform 
election  law,  applicable  to  all  counties  in  tiie  State;  but,  because 
an  office  is  elective  and  must  undef  general  laws  be  always  so  filled, 
it  by  no  means  follows  that  it  cannot  be  filled  temporarily  by  other 
means ;  and  when  the  Le^slature  has  provided  generally  and  uni- 
formly for  elections  of  county  officers,  all  has  been  done  which  the 
Constitution  commands  in  that  regard ;  the  mandate  does  not  apply 
to  cases  of  emergency  or  special  occasion,  as  the  creation  of  a  new 
office,  or  a  vacancy.  .To  assert  the  contrary  is  to  prove  too  much^ 
as  it  would  follow  that  in  no  case  could  an  elective  office  be  filled 
save  by  election.  This  is  true  as  a  general  rule,  and  under  general 
laws;  but  the  rule  does  not  cover  cases  not  falling  under  such  gen- 
eral laws.  (State  of  Nevada  ex  rel.  Bull  v.  Washoe  Co.  Commis.y  4 
Nev.)  So  it  has  been  held  under  constitutional  provision  apparently 
more  specific  and  mandatory  than  the  one  referred  to.  In  New 
York  the  Constitution  declared,  that  ^^  Sherifis  and  Clerks  of  coun- 
ties shall  be  chosen  by  the  electors  of  the  respective  counties  once 
m  every  three  years  and  as  often  as  vacancies  shall  happen.'' 
Commenting  thereon,  Justice  Bronson  says:  ''There  must  of 
necessity  be  an  interval  of  time  between  the  death,  resignation,  or 
removal  of  the  incumbent,  and  the  filling  of  the  vacancy  by  the 
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electors ;  and  it  is  essential  to  the  public  welfare  that  some  person 
should  in  the  mean  time  discharge  the  duties  of  the  office.  The 
Legislature  has  provided  that  the  vacancy  shall  be  supplied  by  the 
people  at  the  next  general  election  after  it  happens,  (1  R.  S.  128, 
Sec.  8)  ;  and  that  in  tiie  mean  time  the  duties  of  the  office  shall 
be  discharged  either  bj  the  deputy,  or  by  a  person  appointed  by 
the  Grovemor,  or  by  both  of  them.  This  space  in  which  the  office 
may  not  be  filled  by  election  can  never  exceed  one  year,  and  may 
sometimes  amount  only  to  a  few  days.  How  long  it  may  happen  to 
be,  provided  it  do  not  extend  beyond  the  next  annual  election,  is  a 
question,  I  think,  fairly  within  the  discretion  of  the  Legislature. 
The  language  of  the  Constitution  is  not  that  the  office  shall  be 
filled  by  election  in  every  possible  case^  nor  that  a  vacancy  shall  be 
supplied  in  that  manner  as  soon  as  it  happens ;  but  the  language 
is,  tiiat  vacancies  shall  be  supplied  by  election  as  often  as  tiiey 
happen.  That  end  is  fairly  attained  by  referring  the  matter  to  the 
people,  at  their  next  stated  period  for  exercising  the  elective  firan- 
chise."     (^People  y.  Fisher,  24  Wend.  219.) 

Quoting  this  language,  Denio,  C.  J.,  remarks :  ^^This  view  is  so 
reasonable  as  to  command  the  assent  of  every  person."  (^People  v. 
Snedekery  14  N.  T.  62.  See  also,  Hedley  v.  The  Board  of  Cbm- 
missionerSj  4  Blackf.  116.)  The  case  of  The  State  y.  Messmorej 
(14  Wis.  168)  cited  by  counsel  for  the  State,  so  far  as  it  touches 
the  present  question,  was  decided  upon  constitutional  provisions 
difierent  from  ours,  and  upon  the  ground  that  the  Legislature,  in 
erecting  new  judicial  districts,  must  be  deemed  to  know,  that  no 
present  necessity  existed  for  an  immediate  appointment,  and  had 
always  legislated  according  to  the  construction  placed  by  the  Court 
on  the  Constitution.  Section  seven  of  article  seven  provides,  that 
the  Circuit  Judges  shall  be  chosen  by  the  qualified  electors  of  their 
circuits  respectively,  and  shfdl  be  so  classified  by  the  Legislature 
that  one  of  them  shall  go  out  of  office  annually,  for  six  years,  and 
that  thereafter,  all  Judges  should  be  elected  for  six  years.  Section 
six  provides,  that  in  case  of  an  increase  of  circuits  the  Judge  of 
Judges  shall  be  elected  as  provided  in  this  Constitution.  The  case 
is  hardly  in  point,  and  even  if  it  was,  could  not  be  held,  unless 
upon  much  clearer  reasoning  than  it  seems  to  contain,  to  over> 
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ride  the  auUioritj  of  the  cases  cited  from  New  York.  As  it  is 
taken  then,  the  third  objection  to  the  Act  cannot  be  sustained. 

Incident  thereto,  howeyer,  comes  the  qaestion  of  the  filling  of 
&e  countjr  offices.  It  is  argued  that  the  Legislature  cannot  fiU, 
because  the  appomting  power  pertains  to  the  Executiye  Depart- 
ment ;  and  the  case  of  iState  v.  Kennany  (7  Ohio,  N.  S.  546)  is 
cited  in  support  of  the  position.  The  decision  in  that  case  is  prob* 
ablj  correct;  but  it  is  based  upon  a  constitutional  provinon  entirely 
unlike  any  to  be  found  in  the  Constitution  of  the  State  of  Nevada, 
By  such  provision  the  appointing  power  was  expressly  taken  away 
from  the  Legislature  and  given  to  the  Governor,  as  a  recital  of  the 
clause  will  clearly  show : 

^*  The  election  and  appointment  of  all  officers,  and  the  filling  of 
all  vacancies  not  otherwise  provided  for  by  this  Constitution  or  the 
Constitution  of  the  United  States,  shall  be  made  in  such  manner  as 
may  be  directed  by  law ;  but  no  appointing  power  shall  be  exercised 
by  the  General  Assembly ,  except  as  prescribed  in  this  Constitution; 
and  in  the  election  of  United  States  Senators,  and  in  these  cases 
the  vote  shall  be  taken  viva  voee.*^ 

Under  the  foregoing  provision  the  case  above  cited  was  decided: — 
the  Court  holding  that  the  law  under  consideration  did  not  fall  within 
the  special  exception ;  and  that,  to  use  the  language  of  one  of  the 
Judges,  ^^  appointing  power  by  the  General  Assembly  is  thus  cut 
up  by  the  roots,  except  only  in  the  special  cases,  in  which  it  is 
expressly  given  by  the  Constitution  itself." 

In  the  Constitution  of  the  State  of  Nevada,  the  appointing  power 
of  the  Legislature  is  neither  cut  up  by  the  roots,  nor  in  any  manner 
hampered,  save  where  the  Constitution  itself,  or  the  Federal  Con- 
stitution, provides  for  filling  a  vacancy.  The  former  prescribes  the 
mode  of  filling  vacancies  only  as  to  State  officers  and  members  of 
the  Legislature ;  the  latter,  as  to  United  States  Senators  and  Rep- 
resentatives in  Congress.  In  every  other  case  the  power  is  in  the 
Legislature,  to  be  by  it  regulated  by  law,  as  is  evident  from  the  fact 
tiuit  no  provision  is  made  save  as  to  vacancies;  and  as  to  these,  the 
following  language  is  used : 

^^  When  any  office  shall  from  any  cause  become  vacant,  and  no 
mode  is  provided  by  the  Constitution  and  laws  for  filling  such 
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vacancy,  the  Governor  shall  have  the  power  to  fill  such  vacancy  by 
granting  a  commission,  which  shall  expire  at  the  next  election  and 
qualification  of  the  person  elected  to  such  office."  (Const.  Nev., 
Art.  V,  Sec.  8.) 

Two  things  must  then  concur :  there  must  be  a  vacancy,  and  no 
provision  made  by  the  Constitution,  or  no  existent  law  for  filling  the 
same,  before  the  Governor  can  exercise  the  appointing  power. 
Now,  if  upon  the  creation  of  this  new  office,  because  it  is  such,  as 
the  office  of  Sheriff  of  White  Pine  County  had  no  existence  until  the 
passage  of  the  law  creating  the  county,  no  vacancy  occurred,  the 
office  remained  to  be  filled  by  some  power.  The  Governor  had  not 
that  power,  and  there  was  no  prohibition  upon  the  Legislature,  un- 
less it  exist  in  the  constitutional  provisions  heretofore  considered, 
and  it  has  been  seen  that  there  it  cannot  be  clearly  found,  as  appli- 
cable to  a  case  similar  to  the  present ;  wherefore  the  office  could  be 
properly  filled  by  the  Legblature.  If  there  was  a  vacancy,  then 
the  very  law  which  created  the  county  and  occasioned  the  vacancy 
filled  the  same,  and  there  was  no  such  condition  of  affiurs  as  section 
eight,  article  five,  of  the  Constitution  suggests ;  but  upon  this  latter 
point  it  is  unnecessary  to  express  a  decided  opinion,  for  Irwin  has 
not  only  the  appointment  of  the  Legislature,  but  the  commission  of 
the  Governor,  so  if  the  case  comes  within  the  meaning  of  the  sec- 
tion, he  lawfully  holds,  if  there  can  be  a  vacancy  in  a  newly-created 
office,  never  previously  filled. 

There  is  some  difference  of  judicial  decision  upon  this  question, 
and  the  State  has  cited  cases  claimed  to  show  tiiat  the  creation  of  a 
new  office  can  never  make  a  vacancy.  The  Cfdifomia  cases  con- 
flict with  each  other,  and  do  not  meet  squarely  the  precise  point 
here  presented.  The  case  of  The  State  v.  Mesfmarey  cited  before, 
was  as  to  the  present  question  decided  upon  the  following  constitu- 
tional clause :  **'  When  a  vacancy  shall  happen  in  the  office  of  Judge 
of  the  Supreme  or  Circuit  Courts,  such  vacancy  shall  be  filled  by 
an  appointment  of  the  Governor,  which  shall  continue  until  a  suc- 
cessor is  elected  and  qualified ;  and  when  elected,  such  success^ 
shall  hold  his  office  the  residue  of  the  unexpired  term."  The  word 
^*  vacancy  "  is  here  so  qualified  by  the  last  clause  that  the  Court  might 
well  have  expressed  its  opinion  as  claimed,  but  it  went  further  and 
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attempted  to  criticise  the  opinion  of  Stocking  y.  The  State^  (7  Ind. 
827)  upon  the  assumption  that  the  language  of  the  Indiana  Con- 
stitution was  in  all  ^^  material  respects"  like  that  of  Wisconsin,  and 
remarked  that  the  ^^  learned  Judges  of  Indiana  in  their  discussion 
of  the  question  seem  entirely  to  have  passed  over  the  language  of 
the  section  of  their  Constitution  which  authorizes  the  Governor  to 
fill  vacancies  by  appointment,"  Examination  will  show  that  both 
these  statements  are  incorrect. 

It  is  held  in  the  case  of  Stocking  that  an  appointment  to  fill  a 
newly^reated  office  was  good  under  section  eighteen,  article  five, 
of  the  Constitution,  reading  thus :  ^^  Sec.  18.  When  during  a  re- 
cess of  the  General  Assembly,  a  vacancy  shall  happen  in  any  office, 
the  appointment  to  which  is  vested  in  the  General  Assembly,  or 
when  at  any  time  a  vacancy  shall  have  occurred  in  any  other  State 
office,  or  in  the  office  of  Judge  of  any  Court,  the  Governor  shall  fill 
such  vacancy  by  appointment,  which  shall  expire  when  a  successor 
shall  have  been  elected  and  qualified."  This  is  the  section  said  by 
the  Wisconsin  Court  to  be  in  all  '^  material  respects  "  like  that  of 
Wisconsin,  when  it  lacks  entirely  any  such  qualification  as  is  con- 
tained in  the  latter  clause  of  the  section  quoted  therefrom — ^^  and 
when  elected,  such  successor  shall  hold  his  office  the  rendue  of  the 
unexpired  term ;"  which  words  force  the  construction  that  the  va* 
cancy  spoken  of  could  only  exist,  happen,  or  be  where  an  office  had 
been  previously.filled. 

The  language  used  by  the  Court  of  Indiana  expresses  the  idea 
sought  to  be  illustrated  in  this  opinion,  as  to  the  meaning  of  tiie 
word  '^  vacant,"  in  the  section  under  consideration  from  the  Consti- 
tution of  Nevada,  so  clearly  and  concisely,  that  it  is  adopted  as  part 
of  this  decision :  '^  We  lay  no  stress  on  the  declaration  of  the  Leg- 
islature that  there  was  a  vacancy  in  tiie  office  of  Circuit  Judge  of 
the  new  circuit.  IS  there  was  a  vacancy,  it  existed  independent  of 
that  declaration.  If  there  was  no  vacancy,  that  body  could  not 
create  one  by  a  declaratory  enactment.  The  vacancy  flowed  as  a 
natural  consequence  of  their  doing  what  they  had  a  right  to  do- 
to  create  a  new  circuit.  There  is  no  technical  nor  peculiar  mean- 
ing to  the  word  ^  vacant,'  as  used  in  the  Constitution.  It  means 
empty,  unoccupied ;  as  applied  to  an  office  without  an  incumbent, 
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there  is  no  basis  for  the  distinction  urged,  that  it  applies  only  to 
offices  vacated  bj  death,  resignation  or  otherwise.  An  existing 
office  without  an  incumbent,  is  vacant,  whether  it  be  a  new  or  an 
old  one.  A  new  house  is  as  vacant  as  one  tenanted  for  years, 
which  was  abandoned  yesterday.  We  must  take  the  words  in  their 
plain,  usual  sense.  (2  R.  S.,  223, 389,  and  341.)  The  emergency 
which  created  the  office  would  imply  that  the  vacancy  in  the  office 
of  Judge  in  the  new  circuit  should  be  filled  immediately.  The 
eighteenth  section,  article  five,  provides  that  the  Governor  shall, 
by  appointment,  fill  a  vacancy  in  the  office  of  Judge  of  any  Court 
We  think  this  apppointment  well  made  under  that  section.''  Sioch- 
ing  V.  The  State^  7  Ind.  327.)  This  case  was  sustained  in  Biee 
V.  The  State,  (7  Ind.  832)  ;  DrUkell  v.  The  State,  (7  Ind.  859) 
and  CoUine  v.  The  State,  (8  Ind.  850).  So  fietr,  then,  as  the  woid 
vacant,  in  section  eight,  article  five,  is  concerned,  it  applies  as  well 
to  a  new  office  as  to  one  previously  filled ;  but  it  is  claimed  that  the 
laws  of  the  State  have  declared  what  shall  create  a  vacancy ;  the 
statute  is  not,  cannot  be,  exclusive.  The  Constitution  provides,  in 
some  mstances,  what  shall  operate  a  vacancy,  as,  in  the  case  of  judi^ 
cial  officers,  an  absence  from  the  State  exceeding  three  months ; 
but  this  does  not  prohibit  the  Legislature  from  enumerating  other 
causes.  It  has  power  so  to  do,  and  has  done  so ;  it  could  not  prop- 
erly provide  that  what  the  Constitution  has  said  in  any  instivice 
should  make  a  vacancy,  should  not  so  do ;  but  it  may  add  as  many 
other  causes  as  it  pleases,  and  it  could  not,  by  attempting  to  define 
the  word  *'  vacancy,"  limit  the  power  of  the  Governor  to  fill  a  vacan- 
cy, as  specified  in  section  eight,  article  five,  when  the  word  applies 
as  well  to  a  new  office  as  to  one  previously  filled.  It  is  said  that 
frivolous  or  improper  causes  may  be  assigned ;  this  may  be  so,  and 
there  may  be  no  remedy:  when  the  case  arises  it  will  be  time  to 
look  for  one ;  but  to  suggest  the  possible  abuse  of  a  power  is  no 
argument  agidnst  either  its  existence  or  appropriate  exercise. 

The  Legislature  has  already  defined  what  shall  constitute  a 
vacancy  in  an  office  which  has  been  before  filled.  Indeed,  in  sub- 
division five,  of  section  thirty-five  of  the  election  law,  it  provides  a 
cause  which  would  apply  to  a  newly-created  office,  if  there  had 
been  an  election  therefor ;  but  having  done  all  this,  does  not  pre- 
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elude  further  declaration  on  the  subject.  That  all  cases  should  be 
provided  for  by  general  law,  if  the  same  can  be  made  applicable,  is 
true ;  but  this  and  similar  cases  would  seem  to  properly  fall  within 
the  contemplation  of  the  Constitution  as  instances  where  no  law  had 
been  passed,  and  then  the  power  must  be  in  the  Governor  to  fill 
them.  While,  therefore,  it  is  not  held  that  the  Legislature  could 
not  properly  name  the  county  officers  in  the  bill,  nor  that  the  case 
was  one  of  vacancy  which  the  Governor  alone  could  fill,  it  is  decided 
that  if  it  fall  in  either  category  Irwin  is  lawfully  placed.  If  the 
Legislature  had  the  power  to  nominate,  he  holds  its  appointment ;  if 
there  was  no  such  power,  or  the  power  was  improperly  exercised, 
then  the  Governor  had  the  appointment,  and  Irwin  holds  his  com- 
mission. 

The  fact  that  the  appointment  was  made  by  either  Legislature  or 
Governor  before  the  first  of  April,  cannot  invalidate  it ;  both  were 
made  to  take  effect  upon  a  future  day.  Had  the  day  never  come, 
or  Irwin  died  before,  he  held  nothing  under  either  appointment, 
the  office  was  existent,  but  its  duties  were  suspended  until  a  time 
fixed.    (^The  State  of  Ohio  v.  Charles  McOallister^  11  Ohio,  46.) 

The  portions  of  the  Act  examined  are  so  independent  of  the  re- 
mainder, that  the  conclusions  reached  upon  their  constitutionality 
determine  this  case.  No  opinion  is  here  expressed,  nor  intimation 
made,  with  reference  to  the  part  of  the  Act  unexamined,  as  it  would 
be  idle  to  express  an  opinion,  which  could  be  no  decision,  for  the 
reason  that  it  was  ^ven  with  regard  to  matters  not  necessarily  aris- 
ing in  the  case. 

As  to  that  portion  of  the  Act  affecting  Irwin,  and  of  course  officers 
in  Uke  circumstances,  it  is  not  unconstitutional,  and  judgment  must 
be  rendered  for  Irwin,  that  he  is  entitled  to  hold  the  office  of  Sheriff 
of  White  Pine  County,  as  by  him  claimed. 

It  is  80  ordered. 
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THE  STATE  OF  NEVADA,  Rbspondbnt,  v.  CHARLES  U. 

MoGLUER,  Appellant. 

Dkoree  of  Proof  to  Rebut  Presumption  of  Murder.  A  charge  to  the  jary  in  a 
murder  case  that,  if  the  intentional  killing  is  established  beyond  a  reasonable 
doubt,  and  the  proof  of  the  killing  does  not  manifest  that  the  crime  amouited 
only  to  manslaughter,  or  was  justifiable  or  excusable  homicide,  the  burden  of 
proving  circumstances  in  mitigation  Justification,  or  excuse,  would  devolve  upon 
the  defendant ;  and  that  **  this  burden  being  cast  upon  the  defendant,  it  is  not 
sufBcient  for  him  to  raise  a  reasonable  doubt  in  the  minds  of  the  jury  whether 
or  not  such  circumstances  exist,  but  it  is  necessary  for  him  to  establish  to  your 
satisfaction,  by  preponderating  proof,  that  there  are  circumstances  to  mitigate, 
justify,  or  excuse  the  homicide  ^' :   Held^  error. 

Accused  Persons  entitled  to  the  Benefit  of  Rbisonablx  Doubt,  howstir 
arising.  In  criminal  prosecutions  the  guilt  of  the  accused  must  be  proved 
beyond  a  reasonable  doubt ;  but  if  such  doubt  be  raised,  it  makes  no  diflferenoe 
whether  it  be  raised  by  the  evidence  for  the  prosecution  or  by  that  for  the 
defendant. 

Proof  Required  to  Sustain  Defense  in  Murder  Cases.  Where  a  voluntary 
homicide  is  proved  by  the  State,  and  its  testimony  shows  no  circumstances  of 
mitigation,  excuse,  or  justification;  the  burden  of  establishing  such  mitigation, 
excuse,  or  justification,  devolves  upon  the  defendants ;  but  he  is  not  required  to 
establish  the  facts  constituting  his  defense  either  by  proof  beyond  a  reasonable 
doubt,  or  by  proof  preponderating  over  or  outweighing  that  on  the  part  of  the 
prosecution. 

State  v.  Waterman,  (1  Nev.  648)  in  so  far  as  it  expresses  an  opinion  that  the  rule 
there  held,  to  the  effect  that  a  defendant  in  a  prosecution  for  robbery  is  not 
required  to  produce  preponderating  proof  to  establish  the  facts  of  his  defense, 
docs  not  apply  in  cases  of  homicide,  disapproved. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Distarict| 
Lander  County. 

The  defendant  was  indicted  at  the  September  Term,  1868,  of 
the  Court  below,  for  the  murder  of  John  H.  Walker,  committed  in 
Lander  County  on  July  29th,  1868,  by  shooting  with  a  gun.  The 
trial  came  on  at  the  same  term  and  resulted  in  a  conviction  for 
murder  in  the  first  degree.  Motions  in  arrest  of  judgment  and  for 
a  new  trial  having  been  overruled,  the  defendant  appealed. 

Aldrich  ^  DeLong^  for  Appellant. 

The  charge  of  the  Court  below  left  the  jury  to  infer,  that  even  if 
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from  a  view  of  the  whole  case — that  is,  from  a  consideration  of  the 
testimony  addaced  by  the  prosecution  and  the  defendant — there 
should  be  in  their  mbds  a  reasonable  doubt  of  the  guilt  of  the  de- 
fendant, thej  must  still  convict  of  murder  in  the  first  degree, 
unless  the  doubt  should  be  created  by  testimony  adduced  by  the 
prosecution.  In  other  words,  the  defendant  must  do  more  (a 
homicide  having  been  committed  by  him)  than  to  raise  by  his 
proofs  a  reasonable  doubt  in  the  minds  of  the  jury  as  to  his  guilt. 
Hie  law  presuming  malice  in  cases  of  homicide,  he  must  negative 
the  malicious  intent  by  preponderating  evidence.  Should  the  jury 
have  a  reasonable  doubt  as  to  the  malicious  intent,  they  must  still 
convict.  This  was  an  incorrect  statement  of  the  law  in  its  appli- 
cation to  the  present  case,  and  the  defendant  has  been  deprived  by 
the  charge  of  the  benefit  of  that  humane  principle  of  law  which 
requires  an  acquittal  where  there  is  reasonable  doubt  of  guilt, 
whether  that  doubt  be  raised  by  the  testimony  of  the  prosecution 
or  defense.  Greeenleaf  (8  Greenl.  Ev.  84)  thus  lays  down  the 
role :  ^^  A  distinction  is  to  be  noted  between  civil  and  criminal  cases 
in  respect  to  the  degree  or  quantity  of  evidence  necessary  to  justify 
the  jury  in  finding  their  verdict  for  the  government.  In  civil  cases 
their  duty  is  to  weigh  the  evidence  carefully,  and  to  find  for  the 
party  the  cadence  preponderates,  although  it  be  not  free  from  reason- 
able doubt.  But  in  criminal  trials  the  party  accused  is  entitied  to 
the  benefit  of  the  legal  presumption  in  favor  of  innocence,  which, 
in  doubtful  cases,  is  always  sufficient  to  turn  the  scale  in  his  favor. 
It  is,  therefore,  a  rule  of  criminal  law  that  the  guilt  of  the  accused 
must  be  fully  proved.  Neither  a  mere  preponderance  of  evidence, 
nor  any  weight  of  preponderant  evidence,  is  sufficient  for  the  pur- 
pose, unless  it  generate  full  belief  of  the  fact  to  the  exclusion  of 
all  reasonable  doubt.  ^'  For  it  is  not  enough  that  the  evidence  goes 
to  show  his  guilt*;  it  must  be  inconsistent  with  the  reasonable  sup- 
position of  his  innocence."  (See  also  Ogletree  v.  The  State^  28 
Ala.  698 ;  1  Bishop's  Crim.  Procedure,  508.) 

The  charge  ignores  entirely  the  enstence  of  any  reasonable 
doubt  as  to  the  intent  or  design  with  which  the  killmg  took  place, 
unless  that  intent  or  design  were  discovered  by  the  testimony  for 
the  prosecution. 
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Again :  The  jury  was  told  it  was  not  for  the  State  to  prove  beyond 
a  reasonable  doubt  that  the  killing  was  malicious ;  but  the  malice 
being  presumed,  it  was  for  the  defendant  to  prove  by  preponder- 
ating evidence,  etc.,  that  the  killing  was  not  malicious.  Does  not 
this  entirely  ignore  and  overthrow  the  doctrine  of  presumed  inno- 
cence ? 

Again :  The  charge  informs  the  jury  iiiat  the  homicide  being 
proven  as  having  been  intentional,  malice  is  presumed  ;  in  other 
words,  guilt  of  murder  is  presumed.  The  testimony  shows  that  at 
tiie  time  of  the  killing  the  parties  were  each  firing,  and  it  is  doubt- 
ful which  fired  first.  Admitting  that  the  law  presumes  murder 
under  such  circumstances,  which  degree  of  murder  is  presuncied  ? 
We  insist  that  only  murder  in  the  second  degree  is  presumed,  and 
that  the  jury  should  have  been  thus  told.  (See  dissenting  opinion 
of  Lewis,  J.,  in  State  v.  MiUain^  3  Nev.  474.) 

Robert  M.  Clarke^  Attorney-General,  for  the  Respondent 

It  is  objected  that  the  instruction  of  the  Court  below  erroneously 
stated  the  rule  of  evidence.  If  it  be  not  an  entirely  sufficient  answer 
to  this,  that  the  instruction  is  in  the  words  of  the  statute  (Stats. 
1861,  61,  Sec.  38)  transposed  merely,  the  objection  ought  at  least 
to  be  silenced  by  the  repeated  decisions  of  this  Court.  In  The 
State  V.  Waterman^  (1  Nev.  665)  the  Court  says :  **  Whenever 
the  prosecution  establishes  a  voluntary  killing  on  a  trial  for  murder 
by  proof  of  the  first  class,  the  law  presumes  malice,  and  dispenses 
with  all  proof  thereof  by  the  prosecution.  If  the  defendant  attempts 
to  rebut  this  legal  presumption.  Courts  have  generally  held  that  it 
is  not  sufficient  to  ndse  a  doubt  as  to  whether  the  defendant  was 
actuated  by  malice,  or  an  excusable  motive  in  taking  life.  But 
there  must  be  a  preponderance  of  evidence  in  favor  of  the  defend- 
ant on  this  point."  (See  also  The  State  v.  Rufue  B.  AndersoUj 
4  Nev.  .) 

[A  number  of  other  points  were  made  and  argued  by  counsel, 
but  as  they  were  not  passed  on  by  the  Court,  and  would  throw  no 
light  on  the  decision,  they  are  omitted.] 
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By  the  Court,  Lewis,  C.  J. : 

The  Coart  below  in  Bubmitling  this  case  to  the  jnry,  charged 
them  in  reference  to  the  degree  of  proof  on  the  part  of  the  State 
necessary  to  a  conviction,  and  on  that  of  defendant  to  an  acquittal, 
in  this  manner:  <^  If  however  you  should  be  satisfied  beyond  all 
reasonable  doubt  that  the  defendant  did,  on  or  about  the  twenty- 
ninth  day  of  July  last,  in  Lander  County,  voluntarily,  that  is  in- 
tentionally, kill  John  H.  Walker,  the  li&w  raises  the  presumption 
that  the  killing  was  malicious,  and  consequently  that  it  is  murder ; 
aod  unless  the  same  proof  that  establishes  the  killing  sufficiently 
manifest  that  the  crime  committed  only  amounts  to  manslaughter, 
or  that  the  accused  was  justifiable  or  excused  in  committing  the 
homicide,  the  burden  of  proving  circumstances  of  mitigation,  or 
that  justify  or  excuse  it,  devolve  upon  the  defendant.  This  burden 
being  cast  upon  the  defendant,  it  i%  not  sufficient  for  him  to  raise 
a  reasonable  doubt  in  the  minds  of  the  jury  whether  or  not  such 
circumstances  exist ^  hut  it  is  necessary  for  him  to  establish  to  your 
satisfaction  by  preponderating  proof  that  there  are  circumstances 
to  mitiffatCy  justify  J  or  excuse  the  homicideJ*^ 

What  is  to  be  understood  by  the  latter  clause  of  this  charge  ? 
Clearly,  that  if  the  evidence  on  the  part  of  the  State  whereby  the 
killing  is  established  did  not  also  develope  circumstances  sufficient 
to  reduce  the  crime  to  manslaughter  or  to  acquit  entirely,  then  the 
jury  might  convict  of  murder,  unless  the  defendant  proved  by  a 
preponderance  of  evidence,  that  is,  as  we  understand  it,  evidence 
outweighing  that  of  the  State,  that  he  was  not  guilty  of  that 
crime,  and  that  it  was  not  sufficient  for  him  to  raise  a  reasonable 
doubt  in  their  minds  as  to  whether  he  was  so  guilty  or  not.  This, 
it  seems  to  us,  is  the  fair  interpretation  of  this  instruction.  The 
expression  ^^  tiiat  it  is  not  sufficient  for  the  defendant  to  raise  a 
reasonable  doubt  as  to  whether  there  were  circumstances  to  justify 
the  homicide,"  or  not,  certainly  means,  that  if  upon  a  consideration 
of  the  evidence,  both  for  and  against  the  defendant,  that  for  him 
is  only  sufficient  to  make  it  reasonably  doubtful  whether  he  has 
established  his  innocence  or  not,  the  jury  must  convict.  If  it  be 
chdmed  that  the  mtention  was  simply  to  instruct  the  jury  that  the 
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evidence  on  the  part  of  the  defendant  taken  entirely  by  itself  m 
nowise  considered  with  respect  to  the  case  made  out  by  the  State 
against  him — that  is,  taking  the  affirmative  facts  or  circumstances 
upon  which  the  defendant  relies  for  his  defense,  as  if  the  proof  by 
the  State  had  not  in  the  least  disproved  them,  then  the  defendant's 
evidence  is  not  sufficient  if  it  only  ridse  a  reasonable  doubt  as  to 
whether  they  exist  or  not ;  we  answer  that  such  is  not  the  purport 
of  the  instruction,  nor  is  it  at  all  probable  the  jury  so  understood 
it.  It  appears  plainly  to  instruct  the  jury  that  the  State  having 
made  out  its  case  and  so  thrown  the  defendant  upon  his  defense, 
his  evidence  must  do  more  than  raise  a  reasonable  doubt  whether 
he  was  guilty  or  not,  for  if  there  be  a  reasonable  doubt  whether  he 
has  established  the  facts  constituting  the  defense,  of  course  the 
same  doubt  exists  as  to  whether  he  be  guilty  on  the  whole  evidence 
or  not.  Such  is  the  impression  which  the  language  of  the  instruc- 
tion is  likely  to  convey,  and  it  is  hardly  possible  to  presume  that 
the  jury  did  not  so  understand  it.  So  interpreted,  the  instruction 
clearly  to  our  mind  misstates  the  law.  It  is  a  wise  and  humane 
rule  of  criminal  jurisprudence  recognized  wherever  the  common 
law  has  made  its  way,  and  reaffirmed  by  our  statute  law,  that  in 
criminal  prosecutions  the  guilt  of  the  defendant  must  be  proven 
beyond  a  reasonable  doubt.  But  how  can  this  instruction  be  har- 
monized with  this  rule  7  Can  it  be  said  if  the  jury  have  a  reason- 
able doubt  whether  the  defendant  was  justifiable  or  not,  or  whether 
there  were  circumstances  sufficient  to  reduce  the  crime  to  man- 
slaughter, that  they  are  satisfied  of  his  guilt  beyond  a  reasonable 
doubt.  How  is  it  possible  to  have  a  reasonable  doubt  whether  a 
certain  fact  exists  or  not,  and  still  be  satisfied  beyond  a  reasonable 
doubt  that  it  does  exist  ?  Now  if  the  jury  in  this  case  had  a 
reasonable  doubt  whether  there  were  circumstances  sufficient  to 
reduce  the  crime  of  which  the  defendant  is  accused  to  man- 
slaughter, how  could  they  be  satisfied  beyond  a  reasonable  doubt 
that  he  was  guilty  of  murder  ?  These  two  states  of  mind  are  as 
incompatible  as  light  and  darkness,  or  doubt  and  absolute  certainty 
upon  the  same  proposition. 

If  all  reasonable  doubts  must  be  resolved  in  favor  of  the  defend- 
ant, what  is  the  difference  whether  these  doubts  be  raised  by  the 
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evidence  for  the  State  or  the  defendant  ?    There  certainly  can  be 
none :  the  letter  as  well  as  the  spirit  of  the  law  makes  it  incambent 
upon  the  prosecution  to  establish  his  guilt  beyond  a  reasonable 
doubt.     The  statute,  it  is  true,  declares  that  when  the  homicide  is 
proven  by  the  State,  and  no  circumstances  of  mitigation,  excuse,  or 
justification  are  shown,  the  burden  of  establishing  such  mitigation, 
excuse,  or  justification  devolves  upon  the  defendant;  but  nothing  is 
said  about  the  degree  of  proof  necessary  to  be  adduced  by  him  to 
maintain  his  defense.    He  is  not  required  to  establish  the  facts 
constituting  lus  defense  beyond  a  reasonable  doubt,  (^People  v. 
McCann^  16  N.  T.  58;  People  v.  Coffman^  24  Cal.  280) ;  nor 
by  evidence  preponderating  over  that  produced  against  him  by  the 
State :  but  only  to  raise  such  doubt  in  the  mind  of  the  jury  that 
they  cannot  be  satisfied  of  his  guilt  beyond  a  reasonable  doubt. 
An  instruction,  substantially  like  this,  was  after  a  very  thorough  con- 
rideration  held  erroneous  by  this  Court  in  the  case  of  The  State  v. 
Waterman^  (1  Nov.  543).     It  was  said  in  that  case,  that  perhaps 
the  same  rule  would  not  apply  in  cases  of  homicide ;  however,  we 
can  see  no  reason  why  it  should  not,  nor  why  the  reasoning  in  that 
case  should  not  apply  here.    The  conclusion  attained  in  that  case, 
and  the  yiews  here  expressed,  are  fully  borne  out  by  many  very 
respectable  authorities :    (  The  State  v.  Bartlett^  43  N.  Hamp.  224 ; 
Hopp9  V.  The  People,  81  111.  385 ;  French  v.  The  State,  12  Ind. 
670 ;  Han  v.  The  State,  8  Ind.  439 ;  Commonwealth  v.  McKie,  1 
Chray,  61.)     This  portion  of  the  instruction  is  therefore  erroneous. 
Nor  do  we  thmk  the  defendant  is  reqtured  to  establish  his  defens'e 
to  the  satisfaction  of  the  jury  by  preponderating  proof,  if  by  it  is 
to  be  understood  proof  outweighing  that  on  the  part  of  the  prosecu- 
tion.  Such  is  certainly  the  idea  which  the  instruction  naturally  con- 
veys.   By  preponderating  evidence,  as  usually  used,  is  meant  evi- 
dence outweighing  the  evidence  opposed.    The  jury  in  this  case 
must  have  understood  from  this  portion  of  the  instruction  that  they 
could  not  acquit,  unless  the  proof  introduced  by  the  defendant  to 
establish  mitigating  circumstances  outweighed  the  proof  of  a  delib- 
erate purpose  to  kill,  and  the  presumption  of  malice  resulting  there- 
firom  as  made  out  by  the  State.     Such  is  not  the  correct  rule  of 
«Tidenoe.     What  has  dready  been  swd  will  apply  with  equal  force 
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to  this  last  portion  of  the  instraction — for  if  it  be  sufficient  that  the 
defendant's  evidence  raise  a  reasonable  doubt  of  his  guilt,  or  rather 
if  it  be  such  that  his  guilt  is  not  established  beyond  a  reasonable 
doubt,  he  must  be  acquitted — ^he  is  certainly  not  required  to  |Hrore 
his  defense  by  preponderating  evidence.  Upon  principle,  surely, 
he  cannot  be.  Nor  are  we  without  authority  to  support  these  views, 
as  will  be  seen  by  an  examination  of  the  cases  last  referred  to.  In 
The  State  v.  BarUett  the  question  here  considered  was  very  ably 
discussed,  and  the  proposition  embodied  in  this  instruction  veiy 
clearly  shown  not  to  be  the  correct  rule  of  law.  In  Ropp9  v.  The 
People^  which  was  a  prosecution  for  murder — the  defense  being  tiial 
of  insanity — the  lower  Court  charged  the  jury,  that  if  the  act  was 
proven  to  their  satisfaction  by  the  weight  and  preponderance  of 
evidence,  to  have  been  one  of  insanity  only,  the  prisoner  was  en- 
titled to  an  acquittal,  though  the  defense  be  not  proved  beyond  all 
reasonable  doubt.  This  charge,  which  is  certainly  more  &vorable 
to  the  prisoner  than  that  in  this  case,  was  held  incorrect — the  majors 
ity  of  the  Court  holding,  that  the  defendant  was  not  required  to 
establish  his  defense  by  preponderating  evidence.  So  in  HaU  v. 
The  State^  the  jury  were  instructed  thus:  *^  If  the  property  stolen, 
or  a  portion  of  it,  was  found  in  the  possession  of  the  defendant  in  a 
short  time  after  the  larceny  was  perpetrated,  it  would  be  your 
duty  to  find  the  defendant  guilty,  unless  he  satisfies  you,  from  the 
evidence,  that  he  came  by  the  horse  honestly."  Upon  this  the  Ap- 
pellate Court  say :  ^^  This  instruction,  as  a  general  proposition,  was 
incorrect.  The  Court  should  have  told  the  jury  that  ^they  might' 
instead  of  that  ^they  should'  find  the  defendant  guilty.  See  a 
correct  instruction  on  this  point,  in  EngUman  v.  The  State^  (2  Ind. 
91) — except  ae  to  the  modifieatum  we  now  append  to  the  second 
branch  of  the  one  under  consideration,  which  is  that  the  defendant 
was  not  bound  to  satisfy  the  jury  that  he  came  honestly  by  the  pos^ 
session  of  the  property  alleged  to  be  stolen  ;  hU  only  to  go  so  far  as 
to  raise  a  reasonable  doubt  whether  he  had  not  so  came  by  U-^for 
in  criminal  cases  the  jury  must  acquit  upon  a  reasonable  dovbt^ 
French  v.  The  State  was  a  prosecution  ^or  murder.  Upon  the  trial 
the  jury  were  instructed,  that  '^evidence  which  tends  to  establish  the 
defendant's  guilt,  also  tends  in  an  equal  degree  to  prove  that  he  was 
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present  at  the  time  and  place  when  and  where  the  deed  was  commit- 
ted. And  if  he  seeks  to  prove  an  cUibiy  he  must  do  it  by  evidence 
which  outweighs  that  given  for  the  State,  tending  to  fix  his  presence 
at  the  time  and  place  of  the  crime."  Of  this  the  Appellate  Court 
say :  ^^  This  instruction  is  not  in  accordance  with  the  general  rule 
of  law,  as  applied  either  in  civil  or  criminal  cases — ^for  in  the  former 
the  defendant  is  not  bound  to  produce  evidence  which  outweighs 
that  of  the  plaintiff.  If  he  produces  evidence  that  exactly  balances 
it  so  as  to  leave  no  preponderance,  he  defeats  the  suit  against  him." 

And  in  criminal  cases  the  rule  is,  that  if  the  defendant  produces 
evidence  which  raises  a  reasonable  doubt  of  the  truth  of  the  charge 
against  him,  he  must  he  acquitted.  And  this  doubt  may  arise 
upon  the  whole  of  the  evidence  in  the  case.  ^^  Neither  a  mere 
preponderance  of  evidence,  nor  any  weight  of  preponderant  evi- 
dence, is  sufficient  to  convict,  unless  it  generate  iull  belief  of  the 
fact  of  guilt  to  the  exclusion  of  all  reasonable  doubt. 

There  are  dicta,  and  some  decided  cases  admittedly  opposed  to 
these  views,  however  we  think  them  fully  supported  both  by  prin- 
ciple and  the  weight  of  authority.  But,  so  far  as  this  case  is  con- 
cerned, we  might  admit  that  the  rule  as  laid  down  in  Commonwealth 
y.  York^  (9  Met.  93)  which  is  referred  to  as  a  leading  case  in  oppo- 
ffltion  to  our  opinion  without  changing  the  conclusion  here  arrived 
at,  for,  it  will  be  seen,  the  rule  of  that  case  is  strictly  limited  to 
those  cases  where  the  killing  is  proven  by  the  prosecution  to  have 
been  committed  by  the  defendant,  and  nothing  further  is  shown. 
(^Commonwealth  v.  SawkinSy  8  Gray,  468.)  But  it  is  conceded 
by  the  same  Court,  that  in  a  case  where  any  evidence  whatever  is 
developed  by  the  prosecution  tending  to  mitigate,  excuse,  or  justify 
the  killing,  or  in  any  wise  to  establish  a  defense,  the  doctrine  of 
York^s  case  has  no  application.  Such  was  the  holding  in  The 
Commonwealth  v.  McKUy  (1  Gray,  61)  a  decision,  it  appears  to 
us,  directly  supporting  the  views  we  have  expressed,  when  applied 
to  a  case  like  this,  where  the  facts  and  circumstances  constituting 
the  defense  were  developed  by  the  prosecution.  In  that  case  Mc- 
Eie  was  indicted  for  an  assault  and  battery  on  one  Eaton  with  a 
dangerous  weapon.  The  evidence  on  the  part  of  the  Common- 
wealth tended  to  show  that  the  defendant  struck  Eaton  with  a  dan- 
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gerous  weapon  in  the  manner  charged  in  the  indictment ;  and  abo 
that  Eaton  had  spit  in  the  face  of  the  defendant  immediately  before 
the  striking.  The  defense  was  justification,  because  of  the  insolt 
offered  him.  The  Appellate  Court,  although  expressly  stating  tiuii 
the  evidence  for  the  defendant  constituted  no  justification,  and  say- 
ing that  the  jury  should  have  been  instructed  that  the  defendant 
had  not  established  his  defense,  and  that  he  was  liable  to  be  con- 
victed of  the  offense  charged  agsdnst  him,  yet  reversed  the  ease 
because  the  Court  below  refused  to  charge  them  '^  that  if  on  all  the 
evidence  they  were  satisfied  of  the  beating,  but  were  left  in  reason- 
able doubt  whether  the  beating  was  justifiable,  they  should  acquit 
the  prisoner."  In  delivering  the  opinion  of  the  Court,  Judge 
Bigelow  says :  ^^  But  further,  the  rule  of  the  burden  of  proof  can- 
not be  made  to  depend  upon  the  order  of  proof,  or  upon  the  par- 
ticular mode  in  which  the  evidence  in  the  case  is  introduced.  It 
can  make  no  difference,  in  this  respect,  whether  the  evidence  comes 
from  one  party  or  the  other.  In  the  case  supposed,  if  it  is  left  in 
doubt,  on  the  whole  evidence,  whether  the  act  was  the  result  of 
accident  or  design,  then  the  criminal  charge  is  left  in  doubt.  Sup- 
pose a  case  where  all  the  testimony  comes  from  the  side  of  the  prose- 
cution. The  defendant  has  a  right  to  say  that  upon  the  proof,  so 
introduced,  no  case  is  made  against  him,  because  there  is  left  in 
doubt  one  of  the  essential  elements  of  the  offense  charged,  namely, 
the  wrongful,  unjustifiable,  and  unlawful  intent.  The  same  rule  must 
apply  where  the  evidence  comes  from  both  sides,  but  relates  solely  to 
the  original  transaction  constituting  the  alleged  criminal  act,  and 
forming  part  of  the  res  gestce. 

^'  Even  in  the  case  of  homicide,  where  a  stricter  rule  has  been 
held  as  to  the  burden  of  proof  than  in  other  criminal  cases,  upon 
peculiar  reasons  applicable  to  that  offense  alone,  it  is  conceded  that 
the  burden  is  not  shifted  by  proof  of  a  voluntary  killing,  where 
there  is  excuse  or  justification  apparent  on  the  proof  offered  in  sup- 
port of  the  prosecution,  or  arising  out  of  the  circumstances  attend- 
ng  the  homicide."  (^Commonwealth  v.  Yorkj  9  Met.  116;  Com- 
manweaUh  v.  Wd>8terj  5  Cush.  805.) 

All  the  circumstances  of  the  killing  were  shown  by  the  evidence 
on  the  part  of  the  prosecution  in  this  case ;  hence  it  was  error  to 
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charge  the  jury  that  it  was  incumbdnt  on  the  defendant  to  satisfy 
ttiem  bj  a  preponderance  of  evidence  of  the  existence  of  the  facts 
constituting  his  defense.    He  had  the  right  to  claim  the  benefit  of 
any  reasonable  doubt  upon  a  consideration  of  all  the  evidence. 
Judgment  reversed  and  new  trial  ordered. 


THE  STATE  OF  NEVADA  ex  rel.  JOHN  FORD,  AppbIt 
LANT,  V.  JACOB  A.  HOOVER,  Rbspondbistt. 

AcxvowLKDOiOEXTS  BY  GouMTT  RiooRDEBfiL  An  acknowledgment  of  a  certificate 
for  the  constructing  and  muntaining  of  a  toll  road  under  the  Act  of  1865,  (Stats, 
1865,  254)  taken  before  a  County  Recorder,  is  sufficient. 

CoHSTBUCTioN  ov  STATUTES— *' Rroordsrs.*'  •  The  Act  of  1861,  (Stats.  1861,428) 
authorizing  "  Recorders  "  within  their  respective  counties  to  take  acknowledg- 
ments, referred  to  County  Recorders,  and  not  to  Judicial  Recorders — officers 
not  then  known  to  the  laws. 

GoNSTBUcrioN  or  Statutes — Powsb  or  Recorders  to  take  Acknowledomemtb. 
The  fact  that  the  Act  of  1865  (Stats.  1864-5,  110,  Sec.  68)  authorizes  Judicial 
Recorders  to  take  acknowledgments  of  conyeyances,  does  not  take  away  a  like 
power  conferred  on  County  Recorders  by  the  Act  of  1861.    (Stats.  1861,  422.) 

Oh  Petition  roa  Rehearing:  Construction  of  Statutes — Acknowledoments 
B7  Recorders.  The  Act  of  1867,  (Stats.  1867,  103)  pronding  that  acknowl- 
edgments within  the  State  shall  be  taken  by  certain  officers,  and  not  mentioning 
County  Recorders  among  them,  bdng  simply  an  Act  amendatory  of  a  like  Act 
of  1861,  (Stats.  1861, 11)  did  not  take  away  from  County  Recorders  the  power 
to  take  acknowledgments  conferred  upon  them  by  the  Practice  Act  of  1861. 
(Suts.  1861,  422.) 

SxATUTBS  IN  Pari  Materia  should  be  Construed  together.  Statutes  relating 
to  the  same  subject  matter  which  can  stand  together  should  be  so  construed 
as  to  make  each  effective. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County. 

This  was  an  information  filed  in  the  Court  below  on  September 
2lBtj  1868,  on  behalf  of  Ford  against  Hoover,  who  was  m  possesion 
and  receiymg  the  tolls  of  the  road  in  controversy.  It  is  a  road  in 
Washoe  County,  beginning  on  the  Ophir  Grade  Toll  Road,  near 
New  York  Mill,  at  the  north  end  of  little  Washoe  Lake,  and  run- 
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ning  thence  southerly  to  the  Lake  View  Hoose,  on  the  line  between 
'Washoe  and  Onnsby  counties,  and  known  as  the  *'  Waahoe  Yallej 
Extension  and  Branch  Toll  Road."  Other  facts  are  stated  in  the 
opinionsr 

■ 

jRohert  M.  Clarke^  for  Appellant. 

The  County  Recorder  had  authority  to  take  acknowledgments. 
(State.  1861,  422,  Sec.  636.)  The  Recorder  mentioned  in  the 
section  cited  is  without  doubt  the  County  Recorder.  The  language 
is  susceptible  of  no  other  interpretation.  But  if  any  doubt  exists  it 
is  removed  by  reference  to  the  statutes  of  California,  from  which 
the  section  is  copied.     (Cal.  Stats.  1868,  287,  Sec.  107.) 

The  certificate  was  good  under  the  Act  of  March  8th,  1865, 
(Stats.  1864-5,  254)  and  should  have  been  admitted  in  evidence. 

T.  2>.  Udwards^  for  Respondent. 

The  principal  point  at  issue  in  this  case  is  whether  or  -not  a 
County  Recorder  had,  in  1868,  the  power  to  take  and  certify 
acknowledgmj&nts  of  conveyances  of  real  property  Bui  other  written 
instruments. 

The  first  legislation  upon  the  subject  was  in  an  Act  approved 
November  5th,  1861,  (Stats.  1861, 11)  in  which  no  such  power  is 
given  to  the  County  Recorder. 

The  Act  of  1861  (Stats.  1861,  422,  Sec.  686)  provides  that : 
^^  The  Judges  of  the  Supreme  Court,  of  the  District  Courts,  and  of 
the  Probate  Courts,  shall  have  power  in  any  part  of  the  Territ(»y, 
and  Justices  of  the  Peace  and  Recorders,  within  their  respective 
counties,  shall  have  power  to  take  acknowledgments,''  etc. 

The  Legislature  must  have  intended  the  word  ^<  Recorder,"  as 
used  in  this  connection,  to  refer  to  and  mean  a  Recorder  of  a  Court, 
and  not  a  County  Recorder.  The  section  does  not  refer  to  a  Clerk 
of  any  Court,  or  a  Notary  Public ;  it  only  refers  to  Courts  and 
Judges — to  the  presiding  officers  of  Courts.  The  word  ^^  Re- 
corder," therefore,  as  used  in  connection  with  Judges  of  other 
Courts,  is  clearly  intended  to  refer  to  Recorders  of  Courts,  and  not 
County  Recorders. 

Again :    The  statute  of  Nevada  Territory  of  1861,  creating  the 


1869.]  SUPREME  COURT  OF  NEVADA.  148 


Ford  V.  Hoover. 


Territorial  office  of  Gountj  Recorder,  was  wholly  repealed  in  1866. 
(Stats.  1866,  250,  Sec.  101.)  Gould  a  County  Recorder,  sub- 
sequent to  the  repealing  Act  of  1866,  have  any  power  given  him 
by  a  Territorial  statute  only,  when  the  Territorial  Act  which  created 
the  office  had  no  existence  ?  Did  a  County  "Recorder,  subsequent 
to  said  Act  of  1866,  have  any  power,  except  that  conferred  on  him 
by  the  statutes  of  llie  State  of  Nevada  7 

Again :  In  the  Act  of  1865,  relating  to  conveyances,  the  power 
to  take  acknowledgments  is  clearly  denied  County  Recorders. 
(Staia.  1865, 118.) 

Again :  In  1867  (Stats.  1867, 103)  an  Act  was  passed  defining, 
in  strong  language,  who  shall  take  acknowledgments,  and  County 
Recorders  are  not  named.  They  are  therefore  excluded,  and  can 
not  take  acknowledgments. 

By  the  Court,  Lewis,  C.  J. : 

The  first  section  of  an  Act  of  the  Legislature,  entitled  ^'  An 
Act  to  provide  for  Constructing  and  Maintabing  Toll  Roads  and 
Bridges,"  (Stats.  1865,  254)  declares  that  ^^  any  person  or  per- 
sons deriiing  to  construct  and  maintain  a  toll  road  within  any  one 
or  more  of  the  counties  of  this  State,  shall  make,  sign,  and  acknowl- 
edge, before  some  officer  entitled  to  take  acknowledgments  of 
deeds,  a  certificate,  specifying:  First,  the  name  by  which  the  road 
shall  be  known;  and,  second,  the  names  of  the  places  which 
shall  constitute  the  termini  of  said  road.  Such  certificate  shall  be 
accompanied  with  a  plat  of  the  route  of  the  proposed  road,  and 
shall  be  recorded  in  the  office  of  the  Couniy  Recorder  of  the  couniy 
or  counties  within  or  through  which  said  road  is  proposed  to  be 
fecated ;  -and  tiie  record  of  such  certificate  and  plat  shall  give  con- 
structive notice  to  all  persons  of  the  matters  therein  contained. 
The  work  of  constructing  such  road  shall  be  commenced  within 
thirty  days  from  the  tim&of  making  the  certificate  above  mentioned, 
*  and  shall  be  continued  with  all  reasonable  dispatch  until  completed.'' 
In  accordance  with  this  law.  Ford  had  a  certificate  and  plat  record- 
ed in  the  proper  county,  and  proceeded  with  the  construction  of 
his  road.  But  Hoover,  who  afterwards  claimed  the  right  to  build 
a  road  upon  the  same  route,  contends  that  the  County  Recorders 
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of  this  State  have  no  authority  to  take  aoknowledgments  ;  and  as 
the  acknowledgment  of  the  plaintiff's  certificate  was  taken  by  the 
County  Recorder  of  Washoe  County,  it  was  not  legally  acknowl- 
edged, therefore  that  the  requirements  of  the  law  in  this  respect 
were  not  complied  with. 

Whether  County  Recorders  have  such  authorily  or  not  is  the 
only  question  now  to  be  determined.  Section  six  hundred  and 
thirty-six  of  the  Statutes  of  1861,  provides  among  other  thingis 
that  Justices  of  the  Peace  and  Recorders  within  their  respective 
counties  shall  have  power  to  take  acknowledgments.  But  as  this 
section  is  found  under  the  titie  ^^  Miscellaneous  provisions  respedr 
ing  Courts  and  Judicial  officers,"  it  is  argued  tiiat  the  Recorders 
referred  to  in  this  section,  are  the  judicial  officers  known  by  that 
name.  The  objection  to  this  position  however  is,  that  there  was  no 
Judicial  Recorder  known  to  the  laws  of  the  Territory  at  the  time 
this  authority  to  take  acknowledgments  was  given,  but  County 
Recorders  were,  and  their  duties  and  responsibilities'  were  fully 
defined.  It  may  be  inferred  firom  this  that  the  latter  officers  were 
referred  to,  as  it  cannot  be  supposed  the  Legislature  conferred 
autiioriiy  and  power  upon  officers  entirely  unknown  in  tiie  Territory, 
and  nowhere  recognized  by  its  laws.  K  this  statute  is  to  have 
force  and  vitality  it  must  be  held  that  the  Recorders  referred  to 
are  the  county  officers  known  as  such.  A  further  reason  in  favor 
of  the  conclusion  that  these  latter  officers  were  referred  to,  and  the 
authority  to  take  acknowledgments  was  given  to  them,  is  the  fizmg 
by  the  Territorial  Legislature  of  their  fees  for  taking  acknowledg- 
ments.   (Stats.  1861,  247.) 

Section  sixty-three  of  the  Statutes  of  1864-6,  page  118,  we 
do  not  think  in  anywise  affect  this  question;  undoubtedly,  the 
Recorders  there  referred  to  are  Judicial  Recorders ;  but  to  confer 
the  power  of  takmg  acknowledgments  on  these  latter  officers,  can- 
not nor  does  not  seem  to  have  been  the  purpose  to  deny  that  ri^ 
to  the  County  Recorders.  This  section  is  not  an  amendment  of,  nor 
does  it  supercede,  section  ox  hundred  and  thirtynsix  of  the  Statutes 
of  1861.  For  these  reasons  we  conclude  that  the  authority  to 
take  acknowledgments  was  by  the  law  referred  to,  given  to  the 
County  Recorders  of  the  Territory,  and  as  that  law  ia  still  in  force, 
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it  follows  that  the  acknowledgment  to  the  plamtiff 's  certificate  was 
properly  taken. 
Judgment  below  reversed,  and  cause  remanded. 

Sj  JoHNSOX,  J.,  dissenting : 

In  February,  1868,  Ford,  the  relator,  and  appellant  here,  with 
intent  to  secure  the  right  to  construct  a  certain  toll  road  under  the 
provisions  of  the  general  law  regulating  toll  roads  and  bridges, 
approved  March  8th,  1865,  (Stats.  1864-5, 254)  made  the  certifi- 
cate contemplated  by  section  one  of  ssdd  Act,  and  acknowledged 
the  same  before  the  County  Recorder  of  Washoe  County.  This 
process  was  repeated  in  August,  1868.  These  certificates  were 
made  of  record  in  said  county. 

On  the  trial  in  the  Court  below,  the  certificates  being  offered  in 
evidence  on  the  part  of  the  pluntiff,  were  objected  to  on  the  ground 
that  the  County  Recorder,  at  the  times  above  stated,  had  no  author- 
ity to  take  acknowledgments  of  such  instruments.  The  objection 
being  sustained,  the  case  on  appeal  presents  the  single  question 
whether  the  County  Recorder  had  authority  to  take  acknowledg- 
ments of  deeds ;  for  to  render  such  a  certificate  valid  by  the  pro- 
vifflons  of  section  one  of  the  Act  referred  to,  the  party  ^^  shall 
make,  sign,  and  acknowledge  the  same,  before  some  officer  entitied 
to  take  acknowledgments  of  deeds." 

On  behalf  of  appeUant  it  is  claimed  that  power  was  ^ven  County 
Recorders  to  take  acknowledgment  of  deeds,  etc.,  by  section  six 
hundred  and  thirty-six  of  the  Practice  Act.  To  this  view  of  the 
question  I  am  much  inclined,  and  if  the  proposition  depended  solely 
on  a  construction  of  that  section,  I  would  probably  adopt  that  view 
of  it  But  has  not  a  later  enactment  superceded  the  authority  of 
that  statute  ?  Admit  that  on  the  twenty-ninth  of  November,  1861, 
County  Recorders,  under  section  six  hundred  and  thirty-six,  could 
take  acknowledgments  of  deeds,  how  stood  the  matter  when,  by 
the  law  of  March  11th,  1867,  (Stats.  1867, 108)  it  was  provided 
that  *^  the  proof  or  acknowledgment  of  every  conveyance  affecting 
any  real  estate,  shall  be  taken  by  some  one  of  the  following  officers: 
first,  if  acknowledged  or  proved  within  this  State  by  some  Judge 
or  Clerk  of  a  Court  having  a  seal,  or  some  Notary  Public  or  Justice 
of  the  Peace,"    •    •    • 
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,  This  law  was  in  force,  and  in  mj  view  none  other,  regulating  the 
matter  of  acknowledgments  taken  within  the  State  when  these 
certificates  were  made.  It  was  subsequent  in  point  of  time  to  tlie 
enactment  of  1861,  under  which  the  power  of  the  County  Recorder 
to  do  this  thing  is  claimed,  and  if  conflicting  with  a  former  Act, 
upon  all  known  principles  of  construction  must  be  held  the  superior 
and  prevailing  law.  The  law-making  power,  on  the  eleyentii  of 
March,  1867,  had  declared  that  ^^  the  proof  or  acknowledgment  of 
every  conveyance  affecting  any  real  estate  ihaU  be  taken  by  some 
one  of  the  following  officers,  etc.,  among  which  are  not  enumerated 
County  Recorders.  This  in  itself  is  a  positive  inhibition  on  such 
officers  exercising  such  powers,  after  the  date  of  its  approval,  unless 
covered  by  subsequent  enactments,  which  perhaps  the  recentiy 
amended  Practice  Act  has  done,  which  however  is  of  later  date 
than  the  matters  involved  in  this  appeal. 

In  my  opinion  the  judgment  of  the  District  Court  should  be 
affirmed. 

On  petitition  for  rehearing — ^6y  the  Court,  Whttman,  J. — 
Lewis,  C.  J.,  concurring : 

Upon  petition  for  rehearing  by  respondent,  it  is  insisted,  that 
the  statute  of  March  11th,  1867,  is  conclu^ve  of  this  case,  and 
that  the  language  there  used,  as  follows :  ^^  The  proof  or  acknowl- 
edgment of  every  conveyance  affecting  any  real  estate,  shall  be 
taken  by  some  one  of  the  foUowmg  officers.''  •  •  •  Among 
whom  County  Recorders  are  not  mentioned,  inhibits  such  officers 
from  taking  acknowledgments  affecting  any  real  estate. 

It  will  be  seen,  upon  examination,  that  the  statute  relied  on  is 
simply  amendatory  of  the  ^^Act  concermng  Conveyances,"  ap- 
proved November  5th,  1861 ;  that  the  amendment  touches  entirely 
other  matters  than  the  point  here  presented ;  and  that  as  to  such 
question,  the  language  of  the  original  and  amended  statutes  is 
identical.  Botii  the  statutes  upon  which  the  opinion  of  this  Court 
was  based,  were  passed  subsequently  to  that  of  November  5th, 
1861,  having  been  approved  November  29th,  1861,  and  in  the 
judgment  of  the  Court,  all  can  and  should  stand  and  be  construed 
together,  so  as  to  make  each  effective. 
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If  this  view  be  correct,  it  cannot  be  shaken  by  the  amendment 
of  1867,  which,  as  has  been  stated,  has  not  altered  the  law.  See- 
ing, therefore,  no  reason  for  change  in  the  original  judgment,  a 
rehearmg  is  denied. 


JOSEPH  M.  DOUGLASS  et  al,  Rbspondeot,  v.  THE 
MAYOR  AND  BOARD  OF  ALDERMEN  OP  VIR- 
GINIA. CITY,  Appellants. 

Pbomissort  Kotss  of  Yiroinia  Gitt.  The  City  of  Virginia,  by  its  Mayor  and 
Board  of  Aldermen,  haying  taken  a  lease  of  certain  rooms  for  the  accommo- 
dation of  its  Common  Council,  at  a  rental  of  two  hundred  dollars  per  month, 
and  haying  ag^reed  in  the  lease  if  the  rent  were  not  f>aid  as  it  fell  due,  to  exe- 
cute its  promissory  notes  therefor,  bearing  interest  at  fiye  per  cent,  per  month ; 
and  its  notes  haying  been  accordingly  executed  in  regular  form ;  and  it  being 
admitted  that  it  had  the  power  to  take  a  lease :  Hdd,  that  it  had  the  power  to 
execute  the  notes  as  a  means  of  carrying  out  the  power  of  taking  a  lease. 

IffOinsiiTAL  PowxBS  or  Mumxoipal  Corporations.  A  municipal  corporation,  like 
a  trading  one,  may,  unless  in  some  way  restrained  by  charter,  enter  into  any 
contract  necessary  to  enable  it  to  carry  out  the  powers  conferred  upon  it,  such 
aa  incurring  debts,  executing  and  giying  promissory  notes,  and  adopting  all 
the  ordinary  or  usual  means  which  may  be  necessary  to  the  full  exercise,  en- 
joyment, and  dischaige  of  its  powers  expressly  glyen. 

CoRBTRUcnoN  OF  Cbartkr  OF  YiROiNiA  CxTT — CoHTiRGRRT  FuvD.  The  Charter 
of  Virginia  City  (Stats.  1864, 65 ;  Sec.  28,  Sub.  18)  proyides,  that  "the  Common 
Council  shall  not  authorize  the  issuance  of,  nor  shall  any  city  o£8cer  issue,  any 
scrip  or  other  eyidence  of  debt  or  order  on  the  Condngent  Fund,  unless  there 
be  actually  cash  in  the  treasury  to  meet  the  order  or  warrant  so  drawn  " :  Hdd^ 
that  the  restriction  here  imposed  applied  solely  to  the  Contingent  Fund,  and  did 
not  preyent  the  city  from  issuing,  in  proper  cases,  its  promissory  notes  or  other 
eyidences  of  indebtedness  drawn  on  the  (General  Fund,  without  regard  to  cash 
m  the  treasury. 

IimRiffi  ON  Indkrtii>nis8  of  Virginia  Citt.  The  fact  that  a  proyision  of  the 
charter  of  Virginia  City  (SUts.  1864,  66,  Sec  28,  Sub.  21)  limits  the  interest 
to  be  paid  on  certain  bonds  therein  authorized  to  be  issued  to  twelye  per  cent., 
does  not  by  implication  deny  the  right  to  pay  a  higher  rate  of  interest  upon 
any  other  character  of  indebtedness,  but,  on  the  contrary,  by  limiting  the  rate 
to  be  paid  on  one  peculiar  kind  of  paper  admits  the  presumption  that  upon  all 
other  kinds  no  limitation  was  intended. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  Countjr. 
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This  action  was  commenced  on  April  21st,  1868,  to  recover  the 
sum  of  five  thousand  four  hundred  and  eighty  dollars  and  eighty- 
three  cents,  principal  and  interest,  on  eight  promissory  notes,  and  a 
bill  for  furniture,  sold  and  delivered,  and  accruing  interest  on  the 
principal  sum  of  one  thousand  eight  hundred  and  twenty-four  dol- 
lars and  sixty  cents,  at  the  rate  of  five  per  cent,  per  month.  The 
notes  were  all  of  the  same  general  character  as  the  first,  which  was 
as  follows  : 

''  $200.00.  Virginia,  N.  T.,  September  5th,  1864. 

'^  Thirty  days  after  date,  for  value  received,  the  City  of  Virginia 
promises  to  pay  to  Geo.  F.  Jones  &,  Co.,  or  order,  two  hundred 
dollars  (for  one  month's  rent  of  council  room  to  date)  with  interest 
from  date  until  paid  at  the  rate  of  five  per  cent,  per  month,  pay- 
able monthly ;  both  principal  and  interest  payable  in  United  States 
coin  only. 
{^'iiSi^^cSS''*}  R.  E.  Arick,  Mayor." 

At  the  time  the  notes  were  ^ven  the  firm  of  Qeo.  F.  Jones  k 
Co.,  the  payee,  consisted  of  George  F.  Jones,  Joseph  M.  Doug- 
lass, and  Luke  B.  lUchardson.  Afterwards  the  firm  dissolved,  and 
Jones  assigned  all  his  interest  to  his  former  copartners,  by  whom 
this  suit  was  instituted.  Judgment  was  rendered  in  accordance 
with  the  prayer  of  the  complaint  and  the  defendants  appealed. 

Mmck  ^  Sedf/j  for  Appellants. 

« 

We  do  not'  deny  the  power  of  the  Mayor  and  the  Board  of 
Aldermen  of  Virginia  City  to  make  the  contract  of  lease,  and 
subject  the  city  to  the  payment  of  the  mdebtedness  created  thereby. 
What  we  do  deny  is,  fliat  after  making  the  contract  of  lease  and 
creating  the  debt  thereunder,  the  city  authorities,  under  the  char- 
ter of  1864,  had  any  power  to  change  the  form  of  that  indebted- 
ness, so  as  to  make  it  more  burdensome  to  the  city,  or  do  au^t 
else  in  respect  to  it  than  make  provisions  for  its  payment  The 
liability  of  the  city,  upon  the  lease  for  the  rent,  was  perfect.  The 
^ving  of  the  notes  in  no  way  seems  incidental  or  necessary  to  the 
leasing  of  necessary  buildings  for  the  use  of  the  city.    They  did 
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not  pay  the  rent.  Thej  sabserved  no  purpose  except  that  of 
Yoluntarilj  increasing  the  burdens  of  the  city,  and  giving  an 
advantage  over  other  city  liabilities. 

Whatever  maj  be  its  defects  and  inconsistencies,  the  city  char- 
ter of  1864  clearly  evinces  the  design  of  having  the  affairs  of  the 
city  administered  on  a  cash  baas  and  economically,  as  well  as  of 
imposing  severe  restraint  upon  the  authority  of  city  officers  to  swell 
the  city  debt  beyond  the  charter  limits.  This  object  could  not  be 
secured,  and  so  the  Legislature  must  have  seen,  by  paying  high 
rates  of  interest  for  delays  to  which  creditors  to  the  city  might  be 
subjected ;  and  for  this  reason,  doubtless,  was  inserted  in  the  charter 
the  last  clause  of  subdivision  eighteen  of  section  twenty-three. 
Moreover,  it  seems  plain,  from  subdivision  four  of  section  twenty- 
three,  that  the  city  officers  were  restricted  from  pledging  the  city 
to  the  payment  of  interest,  except  upon  the  bonds  specified  in  that 
subdivision.  For  these  reasons  we  submit,  that  the  promissory 
notes  in  question  are  in  violation  of  the  restriction  imposed  upon 
the  city  officers  by  the  charter. 

As  to  thef  fact  of  there  being  money  in  the  treasury  at  the  time 
these  notes  were  given,  the  burden  of  proof  was  on  the  plaintiffit 
to  show  it,  because  they  were  bound  to  know  that  the  act  of  giving 
the  notes  was  within  the  scope  of  the  authority  of  the  city  officers, 
and  by  ihe  terms  of  the  charter  such  authority  was  prohibited, 
except  on  condition  of  the  money  being  in  the  treasury. 

Williams  ^  BixUr^  for  Respondent. 

The  power  of  corporations,  municipal  or  public,  as  well  as  pri- 
vate, to  make  contracts  and  incur  debts  in  the  prosecution  of  their 
legitimate  business,  and  to  give  their  pronussory  notes,  is  firmly 
established — not  only  by  universal  practice,  but  by  repeated  judicial 
decisions.  The  power  to  contract,  when  given  by  charter,  carries 
with  it  all  the  incidents  of  fixing  the  terms  of  the  contract,  making 
proper  evidence  of  it,  and  executing  all  the  necessary  obligations 
and  writings  stipulating  for  its  performance.  (  Union  Water  Co.  v. 
Murphy's  Flat  Fluming  Co.y  22  Cal.  620 ;  The  People  v.  Bren- 
nan^  89  Barb.  545 ;  Ketdmm  v.  TJie  (My  of  Buffalo  ar^  Austin^ 
14  N.  Y.  856 ;  Tucker  v.  May&r,  etc.,  4  Nev.  20.) 
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The  next  inquirj  is :  Whether  the  council  was  prohibited  from 
complying  with  that  part  of  its  contract  which  provided  for  the 
issuance  of  the  notes  of  the  city.  We  do  not  understand  it  to  be 
claimed,  that  the  notes  were  void  on  the  ground  of  being  issued  at 
a  time  when  there  was  no  money  in  the  treasury  to  meet  them ; 
but/inasmuch  as  '^  warrants  "  and  ^^  orders  "  only  are  mentioned 
in  the  concludmg  clause  of  subdivision  eighteen  of  section  twenty- 
three  of  the  city  charter,  as  the  ^'  evidences  "  of  debt  which  might 
be  issued  by  authority  of  the  council,  that  therefore  they  were  the 
only  evidences  or  forms  of  obligations  which  might  be  issued.  It 
will  be  observed,  however,  that  the  "orders,"  "warrants,**  and 
"  evidences  of  debt,"  mentioned  in  the  subdivision,  refer  exclunvely 
to  those  payable  out  of  the  contingent  fund.  No  other  construction 
can  grammatically  be  given  to  it ;  and  if  the  Legislature  intended 
to  extend  it  further,  it  indulged  in  a  very  unnecessary  use  of  lan- 
guage—for if  it  had  been  intended  to  embrace  all  of  the  funds, 
then  the  expresaon  "  on  the  contingent  fund  "  was  unnecessary. 

The  next  objection  to  our  notes,  and  against  a  rate  of  interest 
greater  than  ten  per  cent,  per  annum,  is  alleged  to  be  found  in 
subdivision  twenty-one  of  section  twenty-three  of  the  charter.  But 
a  complete  answer  to  this  objection  is  found  in  the  fact  that  sub- 
division  twenty-one,  as  weU  as  subdivisions  twenty-two  and  twenty- 
three,  relate  entirely  to  time  bonds  or  scrip  in  the  sum  of  one  hun~ 
dred  thousand  dollars,  to  be  sold  to  the  highest  bidder  under  seal, 
and  which  have  no  relation  whatever  to  the  ordinary  course  of  bus- 
iness of  the  city.  It  was  doubtless  intended  that  those  time  bonds 
should  be  converted  into  money  with  which  to  pay  off  old  indebted- 
ness, and  put  the  affairs  of  the  city  on  a  cash  basis.  It  will  be 
observed  also,  that  the  Council  was  authorized  to  issue  bonds  in 
that  sum,  "  over  and  above  the  revenue  of  the  city  " — while  the 
previous  subdivisions,  relating  to  the  ordinary  transactions  of  the 
city,  linut  the  liabilities  to  be  mcurred  to  its  "  estimated  annual 
revenue." 

By  the  Court,  Lewis,  C.  J. : 

On  the  twelfth  day  of  April,  a.d.  1864,  the  Oity  of  Virginia,  by 
its  Mayor  and  Board  of  Aldermen,  leased  of  the  plainti£b  certam 
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rooms  in  the  citj  for  the  accommodation  of  its  Common  Council, 
agreeing  to  pay  tlierefor  a  monthly  rental  of  two  hundred  dollars  in 
gold  coin.  The  parties  to  this  lease  knowing  that  the  city  would 
probably  not  be  able  to  pay  the  rent  as  it  became  due,  incorporated 
in  the  instrument  a  provision  to  this  effect :  That  the  notes  of  the 
city,  bearing  interest  at  the  rate  of  five  per  cent,  per  month,  payable 
monthly,  should  be  considered  and  received  by  the  lessors  as  equiv- 
alent to  cash.  As  anticipated,  the  money  was  not  paid  as  it  be- 
came due ;  consequently,  in  accordance  witii  this  provision  of  the 
lease,  the  notes  here  sued  on  were  executed  in  regular  form  and 
delivered  to  the  plaintifib.  To  the  complamt,  fuUy  setting  out  these 
fiicts,  the  city  interposed  a  general  demurrer,  taldng  the  ground 
that  the  corporation,  although  having  the  power  to  enter  into  the 
lease,  (a  fact  which  is  here  admitted)  had  no  right  or  authority  to 
execute  these  notes.  This  demurrer  was  overruled  by  the  Court, 
and  no  answer  being  filed  within  the  time  granted  for  that  purpose, 
judgment  was  rendered  for  the  plainti£  in  accordance  with  the 
prayer  of  the  complaint.  From  that  judgment,  and  an  order  subse- 
quentiy  made  refusing  to  correct  it,  this  appeal  is  taken,  the  same 
points,  and  those  only,  being  made  here  as  in  the  Court  below. 

That  a  municipal,  like  a  trading  corporation,  may,  unless  in  some 
way  restricted  by  charter,  enter  into  any  contract  necessary  to 
enable  it  to  carry  out  the  powers  conferred  upon  it — ^incur  debts 
and  execute  and  give  promissory  notes  in  the  discharge  of  its  legiti- 
mate powers ;  or,  in  other  words,  that  it  has  the  right  to  adopt  all 
the  ordinary  or  usual  means  which  may  be  necessary  to  the  full 
execution  or  enjoyment  of  the  power  expressly  ^ven  by  its  charter, 
is  so  firmly  established  by  the  authorities  that  at  the  present  day  it 
may  be  considered  an  elementary  principle  of  tiie  law  of  corpora- 
tions. (^Ketchum  et  als.  v.  The  City  of  Buffahj  4  Eeman,  856.) 
It  is  admitted  that  the  taking  of  the  lease  and  the  agreement  to  pay 
the  specified  rent,  were  strictiy  within  the  authority  conferred  upon 
the  defendant,  but  it  is  objected  that  it  had  no  right  to  ^ve  its 
promissory  notes  bearing  interest  for  the  rent  as  it  became  due, 
counsel  arguing  that  if  it  had  the  authority  to  issue  any  evidence  of 
indebtedness  whatever,  it  was  confined  to  ordinary  warrants  or  scrip, 
which  upon  their  face  bear  no  interest.    We  find  nothing  in  the 
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Act  incorporating  the  defendant  restrictbg  it  to  the  issaance  of  anj 
particular  kind  or  character  of  paper  as  evidence  of  its  mdebtedness. 
It  is  true,  in  the  absence  of  special  contract  to  the  contrary,  the 
proper  course  and  the  one  usually  pursued,  is  to  issue  a  warrant  on 
the  treasury  for  money  payable  by  the  city.  However,  as  in  this 
case  it  was  expressly  agreed  by  the  defendant  that  pronussory  notes, 
bearing  a  certain  rate  of  interest,  should  be  issued  to  the  pluntifis 
instead  of  the  ordinary  warrants ;  that  agreement  should  be  fiilly 
upheld,  unless  it  be  found  that  the  defendant  had  not  the  authority 
to  make  it.  Why,  it  may  be  very  properly  asked,  if  it  had  the 
authority  to  lease  the  rooms  and  contract  to  pay  rent  for  them  at 
the  rate  of  two  hundred  dollars  a  month,  had  it  not  the  right  to  agree 
Ihat  Ihe  rent,  if  not  paid  when  due,  should  draw  interest  and  be 
evidenced  by  a  promissory  note  ?  Under  the  rule  already  announced 
it  certainly  had  that  right,  if  not  in  some  way  restrained  by  the  law 
of  its  creation,  for  the  giving  of  the  notes  was  an  ordinary  means 
employed  for  carrying  out  a  power  expressly  conferred.  Having 
the  authority  to  lease,  it  had  the  right  to  adopt  all  the  usual  meuis 
necessary  to  the  complete  execution  of  such  authority.  In  Ketekvm 
y.  The  City  of  Buffdb  it  was  held  that  the  power  to  ^^  regulate 
and  establish  markets"  gave  to  the  city  the  power  to  purchase 
market  grounds  on  credit,  and  to  execute  its  bond,  bearing  interest 
at  seven  per  cent,  per  annum,  for  the  purchase  money.  We  can 
observe  no  difference  upon  principle  between  that  case  and  this. 
If  the  power  to  establish  and  regulate  markets  conferred  the  ri^t 
to  purchase  grounds  for  that  purpose  and  to  execute  an  interest- 
bearing  bond  for  the  purchase  money,  so  it  would  seem,  upon  like 
reasoning,  would  the  power  to  rent  rooms  or  buildings  for  the  use 
of  the  city  authorize  the  issuance  of  interest-bearing  promissory 
notes  for  the  rent  as  it  becomes  due. 

But  it  is  argued  for  the  city  that  section  twen1y4hree  of  the 
charter  in  &ct  prohibits  it  from  issuing  any  evidence  of  indebted- 
ness whatever  unless  there  was  ttioney  in  the  treasury  to  meet  it ; 
and  it  is  not  claimed  that  there  was  at  the  time  these  notes  were 
executed.  This  conclurion  it  is  claimed  is  warranted  by  the  last 
clause  of  subdivision  eighteen  of  the  section  which  is  in  this  lan- 
guage :  "  The  Common  Council  shall  not  authorise  the  issuance  of, 
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nor  shall  any  city  officer  issue  any  scrip  or  other  e^dence  of  debt, 
or  order  on  the  Contingent  Fund,  unless  there  be  actually  cash  in 
the  treasury  to  meet  the  order  or  warrant  so  drawn." 

It  appears  to  us  this  language  simply  prohibits  the  issuance  of 
orders  or  scrip  on  the  Contingent  Fund  alone,  whilst  the  city  was 
left  at  liberty  to  issue  such  evidences  of  indebtedness,  or  any  other 
kind  on  the  General  Fund  of  the  treasury — that  is,  that  the  restric- 
tion here  imposed  applies  solely  to  one  fund  of  the  treasury — the 
contingent.  Such  certainly  seems  to  be  the  fair  and  grammatical 
construction  of  this  clause  of  the  section.  If  it  were  intended  to 
make  this  prohibition  apply  to  the  entire  treasury  or  all  the  funds, 
why  mention  the  Contingent  Fund  and  not  the  others  ?  By  the 
arrangement  of  the  language  "scrip"  and  "other  evidence  of 
indebtedness,"  are  as  clearly  confined  to  the  "  Contingent  Fund  " 
as  the  word  "order" — that  is,  scrip  or  other  evidence  of  debt 
could  no  more  be  issued  upon  the  Contingent  Fund  than  an  order. 
That  the  words  "  scrip  or  other  evidence  of  debt "  applies  to  the 
treasury  generally,  and  that  an  order  only  is  prohibited  from  being 
issued  against  the  Contingent  Fund,  thus  leaving  the  defendant 
free  to  issue  any  evidence  of  debt  upon  that  fund  except  an  order j 
is  in  our  opinion  a  proposition  which  cannot  be  satisfactorily  main- 
tained upon  the  words  of  the  statute.  If  the  words  "  scrip  or  other 
evidence  of  debt,"  like  the  word  "  order,"  have  reference  to  the 
Contingent  Fund,  they  do  not  apply  to  any  other ;  but  if  they  do 
not,  it  must  follow  that  any  kind  of  evidence  of  debt  could  be  issued 
against  that  fund,  except  such  as  might  be  strictly  called  an  order 
— a  proposition  which  we  hardly  think  will  be  contended  for  by 
counsel.  The  Le^lature  having  clearly  expressed  its  purpose,  and 
there  being  no  ambiguity  in  the  language,  it  is  not  for  the  Courts 
to  inquire  why  the  restriction  is  confined  to  the  Contingent  Fund 
alone.  To  restrict  the  prohibition  to  that  particular  fund  may 
appear  to  convict  the  Legislature  of  doing  a  foolish  act,  but  there 
may  Jiave  been  a  very  wise  and  good  reason  for  it,  nevertheless, 
not  apparent  to  us.  However,  it  is  not  certain  that  we  should  not 
be  as  reluctant  to  convict  that  body  of  doing  an  unwise  or  useless 
act,  as  of  utter  inability  to  express  its  intentions  in  grammatical 
English.     We  conclude  upon  this  point  that  the  prohibition  is 
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exclusively  confined  to  the  Contingent  Fund,  and  as  the  notes  here 
sued  on  were  not  drawn  on  or  made  payable  out  of  ihat  fund  they 
were  not  improperly  issued. 

Again :  It  is  argued,  that  as  the  twenty-first  subdivision  of  the 
section  already  referred  to  limits  the  interest  to  be  paid  on  certain 
bonds  therein  authorized  to  be  issued  to  twelve  per  cent.,  it  is  by 
implication  a  denial  of  the  right  to  pay  a  higher  rate  upon  any 
other  character  of  mdebtedness.  The  correct  rule  of  interpretation, 
we  think,  authorizes  an  entirely  different  conclusion.  The  Legis- 
lature having  limited  the  amount  of  interest  to  be  paid  on  one 
peculiar  character  of  paper  authorized  to  be  issued  by  the  city,  it 
must  be  presumed  that  upon  all  other  kinds  no  limitation  was 
intended*  Such  is  certainly  the  rule  generally  adopted,  and  we 
see  no  reason  why  it  should  not  apply  here. 

The  judgment  must  be  affirmed. 


Ex  Parte  J.  J.  HILL  ON  HABEAS  CORPUS. 

Habkas  Corpus — Right  to  Issue  Writ.  A  State  Court  or  Jadge,  duly  author- 
ized bj  the  laws^of  the  State,  may  issue  the  writ  of  habeas  corpus  in  any  case 
where  a  party  is  imprisoned  within  its  territorial  limits,  provided  it  does  not 
appear  when  the  application  is  made  that  the  person  imprisoned  is  in  custody 
under  the  authority  of  the  United  States. 

Duty  ov  Officer  to  makx  Return  to  Writ.  It  is  the  duty  of  any  person 
having  the  custody  of  a  prisoner  to  make  known  by  a  proper  return  to  a  Court 
or  Judge  issuing  a  writ  of  habeas  corpus  to  him,  the  authority  by  which  he 
holds  such  person  in  custody ;  and  this  duty  applies  to  a  United  States  Marshal 
in  response  to  a  writ  from  a  State  Court  or  Judge. 

State  Courts  not  to  Interfere  with  Jurisdiction  of  United  States  Courts. 
In  every  case  where  process  regular  upon  its  face  has  been  issued  from  a 
United  States  Court  having  power  to  issue  process  of  such  a  nature,  the  officer 
while  acUng  thereunder  is  fully  protected  against  any  interference  from  a  Slate 
Court ;  and  such  State  Court,  when  judicially  informed  of  the  existence  of 
the  process,  cannot  go  behind  the  same  to  make  any  further  inquiry. 

Presumptions  in  favor  of  Proceedings  of  United  States  District  Court.  A 
District  Court  of  the  United  States  has  the  power  to  find,  through  its  grand 
jury,  an  indictment  for  any  offense  within  its  jurisdiction ;  and  as  to  any  matter 
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within  such  jurisdiction,  it  is  not  an  inferior  Court ;  and  the  presumptions  are 

in  favor  of  the  regularity  of  its  proceedings. 
Statk  Jurisdiction   on   Habsas  Corpus  as   to  Oftensss  against  ths  United 

Btatks.     a  State  Court  or  Judge  cannot  on  habeas  corpus  examine  or  decide 

whether  a  particular  offense  charged  in  an  indictment,  found  in  a  United  States 

Court)  is  or  is  not  an  offense  against  the  laws  of  the  United  States. 
Judicial   Notice   of    Laws  of  the  United  States.    State  Courts  take  judicial 

cognizance  of  the  laws  of  the  United  States  without  formal  proof  of  them,  and 

are  bound  thereby. 

This  was  an  original  proceedmg  before  the  Supreme  Court.  The 
facts  are  stated  in  the  opinion. 

By  the  Court,  Whitman,  J. : 

The  petitioner  in  this  case  alleges  his  illegal  detention  by  B.  Y. 
Dey,  United  States  Marshal  for  the  District  of  Nevada,  who 
makes  return  that  he  holds  petitioner  by  virtue  of  a  bench  warrant 
issued  from  the  District  Court  of  the  United  States  for  said  Dis- 
trict, which  warrant  is  made  part  of  his  return,  as  follows : 

"  Unitbd  States  of  America,  J 
District  of  Nevada,  j 

^^  To  the  Marshal  of  the  United  States  of  America  for  the  Dis- 
tnct  of  Nevada,  and  to  his  deputies,  or  any  or  either  of  them — 
Greeting : 

'^  Whereas,  at  a  District  Court  of  the  United  States  of  America, 
begun  and  held  at  Virginia  City,  Nevada,  within  and  for  the  dis- 
trict aforesaid,  on  the  first  day  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-nine,  the  grand  jurors 
in  and  for  the  said  District  of  Nevada  brought  into  the  said  Court 
a  true  bill  of  indictment  against  *  *  *  J.  J.  Hill  and  *  * 
charging  them  with  the  crime  of  a  violation  of  the  treaty  between 
the  Empire  of  China  and  the  United  States  of  America,  as  by  the 
said  indictment  now  remsuning  on  file  and  of  record  in  the  said 
Court  may  more  fully  appear,  to  which  indictment  the  said  persons 
herein  named  fiave  not  yet  appeared  or  pleaded : 

"  Now,  therefore,  you  are  hereby  commanded,  in  •  the  name  of 
the  President  of  the  United  States  of  America,  to  apprehend  the 
said  persons  herein  named,  and  bring  them  before  the  said  Court  at 
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the  United  States  District  Court  Room  in  Virginia  City,  to  answer 
the  indictment  aforesaid,  on  the  thirty-first  day  of  May,  a.d.  1869, 
at  eleven  o'clock,  a.m.  ;  or,  if  they  require  it,  that  you  take  them 
before  the  Judge  of  the  United  States  District  Court,  District  of 
Nevada,  or  any  Commissioner  of  the  United  States,  within  and  for 
the  District  of  Nevada,  that  they  may  give  bail  in  the  sum  of  one 
thousand  dollars  each  to  answer  the  said  indictment. 

"  Witness  the  Hon.  Alex.  W.  Baldwin,  Judge  of  the  said  IHfl- 
trict  Court  thereof,  at  Virginia  City,  Nevada,  this  thirtieth  day  of 
April,  A.D.  1869. 

[L.8.]  R.  M.  Daggett,  Clerk.'* 

It  is  conceded  that  upon  the  petition  presented,  this  Court  prop- 
erly issued  its  writ,  and  the  only  contest  arises  upon  the  effect  of 
the  Marshal's  return.  Many  varied  and  able  decisions  have  been 
rendered  on  similar  questions  by  State  Courts,  but  it  is  unneces- 
sary to  review  their  arguments  or  the  positions  therein  taken,  from 
the  fact  that  the  Supreme  Court  of  the  Umted  States  has  pro- 
nouuQed  an  authoritative  rule  upon  the  matter. 

In  the  cases  of  Ableman  v.  Booth  and  United  States  v.  Boothj 
(21  How.  506,  considered  together)  after  careful  elaboration  of  rea- 
soning upon  the  several  provinces  and  powers  of  the  State  Courts 
and  those  of  the  United  States,  the  conclusion  deduced  is  thus 
summed  up:  ^^We  do  not  question  the  authority  of  a  State  Court, 
or  Judge,  who  is  authorized  by  the  laws  of  the  State  to  issue  tfie 
writ  of  habeas  corpus,  to  issue  it  in  any  case  where  the  party  is 
imprisoned  within  its  territorial  limits,  provided  it  does  not  appear 
when  the  application  is  made  that  the  person  imprisoned  is  in  custody 
under  the  authority  of  the  United  States.  The  Court  or  Judge  has 
a  right  to  inquire  in  this  mode  of  proceeding,  for  what  cause  and  by 
what  authority  the  prisoner  is  confined  within  the  territorial  limits 
of  the  State  sovereignty.  And  it  is  the  duty  of  the  Marshal  or 
other  person  having  the  custody  of  the  prisoner,  to  make  known  to 
the  Judge  or  Court,  by  a  proper  return,  the  authority  by  which  he 
holds  him  in  custody.  This  right  to  inquire  by  process  of  habeas 
corpus,  and  the  duty  of  the  officer  to  make  a  return,  grows  neces- 
sarily out  of  the  complex  character  of  our  government ;  and  the 
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existence  of  two  distinct  and  separate  sovereignties  within  the  same 
territorial  space — each  of  them  restricted  in  its  powers,  and  each 
within  its  sphere  of  action  prescribed  bj  the  Constitation  of  the 
United  States,  independent  of  the  other.  But  after  the  return  is 
made,  and  the  State  Judge  or  Court  judicially  apprized  that  the  partj 
is  in  custody  under  the  authority  of  the  United  States,  they  can  pro- 
ceed no  further.  They  then  know  that  the  prisoner  is  within  the 
dominion  and  jurisdiction  of  another  government,  and  that  neither 
the  writ  of  habeas  corpus,  nor  any  other  process  issued  under  State 
autfiority,  can  pass  over  the  line  of  division  between  the  two  sover- 
eignties. He  is  then  within  the  dominion  and  exclusive  jurisdiction 
of  the  United  States.  If  he  has  committed  an  offense  against 
their  laws,  their  tribunals  alone  can  punish  him.  If  he  is  wrong- 
fully imprisoned,  their  judicial  tribunals  can  release  him  and  affonl 
him  redress." 

The  only  possible  room  for  doubt  as  to  the  exact  meaning  of  the 
quotation  is  as  to  the  words  ^'  authority  of  the  United  States," 
which  language  is  to  some  extent  criticised  in  Ux  parte  McCasey^ 
(Am.  Law  Rev.,  Jan,  1869,  847) ;  but  there  would  seem  to  be  no 
opportunity  to  misunderstand  its  intention  when  the  last  sentence 
as  above  quoted  is  considered,  or  when  the  following  language 
immediately  connected  is  read :  ^^And  although,  as  we  have  said, 
it  is  the  duty  of  the  Marshal,  or  other  person  holdmg  him,  to  make 
known  by  a  proper  return  the  authority  under  which  he  detuns 
him,  it  is  at  the  same  time  imperatively  his  duty  to  obey  the  pro- 
cess of  the  United  States,  to  hold  the  prisoner  in  custody  under  it, 
and  to  refuse  obedience  to  the  mandate  or  process  of  any  other 
government.  And  consequentiy  it  is  his  duty  not  to  take  the 
prisoner,  nor  suffer  him  to  be  taken,  before  a  State  Judge  or  Court 
upon  a  habeas  corpus  issued  under  State  authority.  No  State 
Judge  or  Court,  after  they  are  judicially  informed  that  the  party  is 
imprisoned  under  the  authority  of  the  United  States,  has  any  right 
to  interfere  with  him,  or  require  him  to  be  brought  before  them. 
And  if  the  authority  of  a  State,  in  the  form  of  judicial  process  or 
otherwise,  should  attempt  to  control  the  Marshal,  or  other  author- 
ised officer  or  agent  of  the  United  States,  in  any  respect,  in  the 
custody  of  his  prisoner,  it  would  be  his  duty  to  resist  it,  and  to  call 
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to  his  aid  any  force  that  might  be  necessary  to  maintain  the  author- 
ity of  law  against  illegal  interference.  No  judicial  process,  what- 
ever form  it  may  assume,  can  have  any  lawful  authority  outside  of 
the  limits  of  the  jurisdiction  of  the  Court  or  Judge  by  whom  it  is 
issued ;  and  an  attempt  to  enforce  it  beyond  these  boundaries  is 
nothing  less  than  lawless  violence." 

To  sustain  its  conclusions  the  Court  must  mean  to  say,  that  in 
every  case  where  process,  regular  on  its  face,  has  been  issued  from 
a  Court  of  the  United  States  having  power  to  issue  process  of 
such  a  nature,  the  officer  actmg  thereunder  is  fully  protected 
against  any  interference  from  a  State  Court,  while  so  acting; 
and  that  such  Court,  when  judicially  informed  of  the  existence  of 
the  process,  cannot  go  behind  the  same  to  make  any  further 
inquiry. 

In  the  present  case,  it  must  be  admitted  that  the  United  States 
District  Court  has  full  power  to  issue  a  bench  warrant  for  the 
arrest  of  a  party  upon  an  indictment  found  by  a  grand  jury  regu- 
larly convened  by  such  Court ;  nor  can  it  be  denied  that  the  pro- 
cess is  good  in  form :  but  it  is  contended  that  it  is  void,  for  tiie  reason 
that  it  is  based  upon  and  refers  to  an  indictment  formally  found,  but 
found  for  a  pretended  offense  which  is  claimed  to  be  no  offense 
against  any  law  of  the  United  States — Whence,  it  is  demanded  that 
this  Court  discharge  the  petitioner.  But  it  does  not  follow  that  the 
failure  to  charge  a  statutory  offense  in  an  indictment  renders  the 
process  issued  thereon  void ;  and  were  that  so,  still  to  take  the 
course  requested  would  be  to  act  in  direct  conflict  with  the  principle 
of  the  cases  cited. 

A  District  Court  of  the  United  States  has  the  lawful  power  to 
find,  through  its  grand  jury,  an  indictment  for  any  offense  within 
the  jurisdiction  of  tiie  District  or  Circuit  Court ;  exclusive  power  to 
try  certain  cases;  and  concurrent  jurisdiction  with  the  Circuit 
Court,  of  all  crimes  and  offenses  against  the  United  States,  the 
punishment  of  which  is  not  capital.  Such  Court,  although  limited 
in  power,  is  not  an  inferior  Court  as  to  any  matter  within  its  juris- 
diction ;  and  when  its  indictment  has  been  found  in  any  given  case, 
the  presumption  b  that  it  was  so  found  within  its  juris£ctional 
scope ;  and  any  attempt  on  the  part  of  a  State  Court  in  a  pro- 
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ceeding  of  this  kind,  to  examine  and  decide  the  fact  whether  a 
particular  offense  charged  is  or  not  an  offense  against  the  laws  of  the 
United  States,  would  be  an  usurpation  of  that  very  jurisdiction,  which 
is  exclusive  in  Courts  of  the  United  States,  and  an  assumption  of 
its  vital  premise.  To  such  inquiry  there  is  no  limit :  the  impro- 
priety rests  not  in  the  decision  of  the '  State  Court,  but  in  the 
undertaking.  If  in  this  case  inquiry  can  be  made,  and  examina- 
tion had  behind  the  process  of  which  this  Court  has  been  judicially 
informed,  it  may  in  aU. 

If  in  this  case  a  State  Court  could  decide,  that  no  law  of  the 
United  States  exists  upon  which  an  indictment  can  be  based — ^in 
another  it  might,  with  equal  propriety,  hold  that  a  law  existent  was 
unconstitutional,  or  that  no  proper  grand  jury  had  been  assembled, 
or  that  the  indictment  did  not  well  charge  a  recognized  crime.  In 
fact,  the  writ  of  habeas  corpus  would  be  turned  into  general  or 
special  demurrer  to  the  proceedings  of  the  Courts  of  the  United 
States.  Such  is  not  its  province  ;  and  a  State  Court  goes  out  of 
its  proper  sphere,  when  it  attempts  to  interfere  with  the  action  of  an 
officer  of  the  United  States  under  judicial  process,  regular  in  form, 
issued  upon  the  ordinary  proceedings  of  a  Court  having  jurisdiction 
of  a  class  of  offenses  against  the  United  States,  of  which  the  imme- 
diate crime  charged  is  claimed,  or  purports,  to  be  one. 

All  citizens  of  the  United  States  are  bound  to  know  the  laws 
thereof,  and  State  Courts  -take  judicial  cognizance  of  such,  without 
formal  proof,  and  are  ^'  bound  thereby^^ ;  but  to  decide  whether  any 
particular  statute  of  the  United  States  is  or  is  not  existent— or,  if 
existent,  valid  or  invalid — requires  investigation  and  determination, 
the  exercise  of  which,  in  a  proceedmg  like  the  present  as  against 
the  proceiss  of  a  Court  of  the  United  States,  is  not  only  uncalled 
for,  but  unwarranted — for  the  reason  that  such  action  is  an  absorp- 
tion in  limine  J  of  the  very  question  of  the  power,  the  right  to  decide 
which  underlies  and  supports  the  entire  jurisdiction  of  the  Coarts  of 
the  United  States — which  would  be  rendered  powerless,  if  unable 
to  decide  this  preliminary  point  without  interference  from  State 
tribunals. 

Our  governmental  theory  recognizes  separate  and  defined  spheres 
for  the  United  States  and  the  several  States,  with  all  appropriate 
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incidents — -judicial  and  others.    Any  improper  interference  or  en- 
croachment by  one  upon  another  serves  to  weaken  all. 

Under  the  law  as  stated  in  the  cases  cited,  and  from  the  return 
of  the  Marshal  in  this,  it  appears  that  the  petitioner  is  in  his  cus- 
tody under  the  authority  of  the  United  States.  This  Court  can, 
therefore,  proceed  no  further,  and  the  Marshal  must  retm  his 
prisoner.    It  is  so  ordered. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  MARCO  MIL- 
LENOYIGH,  Deceased,  No.  1,  Legatees  Appellants. 

Accovvtathltty  or  Ezscutobs  and  Administbatoss.  While  the  law  closely 
scrutinizeB  the  acts  of  executors  and  administrators,  and  requires  the  utmost 
good  faith  from  them  in  all  their  transactions  with  or  on  behalf  of  the  estate, 
it  does  not  require  infallibility  of  judgment  nor  rigorous  accountability  for  any 
mishap  which  may  occur  during  the  administration. 

LiABiLiTT  or  EzicuTORa  roB  Losses.  If  an  executor,  in  the  conscientious  and 
judicious  discharge  of  his  duty,  sustains  a  loss  by  reason  of  unfortunate  cir- 
cumstances, and  not  by  reason  of  any  riolation  of  a  positive  requirement  of 
law,  he  should  not  be  held  to  strict  personal  account  for  such  loss. 

PofliTTTB  Law  must  bje  stbictlt  roLLowBD  BT  ExscuTOBS.  When  the  law  has 
clearly  pointed  out  a  certain  course  to  be  pursued  by  executors,  that  course 
must  be  strictly  followed ;  and  if  they  disregard  it  they  should  be  held  to 
answer  for  any  loss  which  the  estate  may  suffer  thereby,  notwithstanding  they 
may  have  been  actuated  by  the  best  of  motives. 

Aon  or  Ezxcutobs  in  good  rAiTH  without  Obdxb  or  Ooubt.  If  an  executor 
should  in  good  faith  do  an  act  without  an  order  of  Court,  which  the  law  de- 
clares shall  not  be  done  without  such  order,  and  if  the  act  be  one  which  the 
Court  would  have  approved  or  ordered  done,  and  no  injury  has  resulted  from 
his  action,  he  should  not  be  chargeable  with  mismanagement  of  the  estate. 
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Settlement  of  Accounts  of  Executors — ^Irreoularities  in  Proceedings.  Ir- 
regularities in  probate  proceedings,  which  have  not  been  prejudicial  to  the 
estate,  should  not  influence  the  Court  in  the  settlement  of  accounts,  the  mam 
inquiry  in  such  cases  being  whether  the  amounts  charged  are  just  and  1^1 
claims  against  the  estate,  and  whether  the  executor  has  managed  its  aifiurs 
with  good  faith  and  ordinary  prudence. 

Objections  to  Appraisers  not  Valid  Objections  to  Executors'  Aooounis. 
That  the  appraisers  of  an  estate  were  not  disinterested  parties,  as  by  statute 
they  are  required  to  be,  is  no  reason  why  the  just  accounts  of  the  executor 
should  not  be  settled  and  allowed. 

Charges  for  Repairs  made  bt  Executors.  If  an  executor  be  authorized  to 
make  repairs  to  the  property  of  his  testator's  estate,  and  in  so  doing  expend 
somewhat  more  than  the  real  value  of  the  improvements,  yet  if  it  appear  that 
he  acted  in  good  fi&ith,  and  exercised  ordinary  discretion  and  circumspection  in 
the  matter,  an  order  of  the  Court  below  allowing  the  charge  will  not  be  dis* 
turbed  on  appeal. 

Leases  bt  Executors.  If  an  executor  lease  property  belonging  to  the  estate 
represented  by  him,  it  does  not  follow  that  he  should  lease  to  those  who  offer 
to  pay  the  highest  rent ;  the  purposes  for  which  the  property  is  to  be  used,  the 
responsibility  of  the  lessee,  the  length  of  time  for  which  he  may  agree  to  lease, 
and  many  other  circumstances  of  the  kind,  must  be  taken  into  oonsideration. 

Funeral  Expenses.  In  the  settlement  of  executors.'  accounts  for  funeral  ex- 
penses, all  the  circumstances  of  the  case  should  be  taken  into  consideration, 
and  their  accounts  allowed,  if  they  have  acted  with  ordinary  prudence  and 
with  a  regard  for  decency  and  respectability,  according  to  the  condition  in  life 
of  the  deceased. 

Expenses  of  last  Sickness.  If  the  charges  allowed  and  pud  by  an  executor  for 
the  expenses  of  the  last  sickness  of  his  testator,  though  apparently  extrav- 
agant, are  no  more  than  the  usual  charges  for  like  services  at  the  time,  an 
order  approving  his  account  of  them  will  not  be  disturbed  on  appeal. 

Executors  interested  in  Purchases  from  Estate.  Though  the  statute  prohib- 
its executors  from  being  interested  in  the  purchase  of  the  property  of  the 
estate,  yet  If  such  a  purchase  be  made,  the  Court  may  affirm  it,  the  only  con- 
sideration in  such  case  being  the  interest  of  the  estate. 

Purchase  bt  Executor  after  Estate  ceases  to  hate  Interest.  There  is 
nothing  in  the  probate  law  to  prohibit  an  executor  from  becoming  Interested 
in  property  of  the  estate  of  his  testator  after  the  estate  has  ceased  to  have  any 
interest  in  it. 

Desperate  Claims  due  Estates  of  Deceased  Persons.  An  executor  or  admin- 
istrator should  make  all  reasonable  effort  to  collect  all  clums  due  the  estate, 
but  he  should  not  involve  it  in  litigation  for  claims  which  in  his  judgment  can- 
not be  collected ;  and  if  such  claims  have  no  value  attached  to  them  in  the 
inventory,  it  will  require  clear  proof  of  loss  through  his  carelessness  or  want 
of  attention  to  charge  him  with  the  amount  of  them. 

Mining  Stocks  of  Deceased  Persons.  Mining  stocks  belonging  to  the  estate 
of  a  deceased  person,  which  are  only  an  expense  to  it,  should  be  disposed  €£, 
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unless  it  be  quite  evident  that  it  would  be  for  the  interest  of  the  estate  to  bold 
them. 

Patment  of  Assessments  on  Mining  Stocks  bt  Executors.  It  is  within  the 
jurisdiction  of  the  Probate  Court  to  order  payment  of  assessments  legally 
leTted  upon  mining  stocks  belonging  to  the  estate  of  a  deceased  person ;  and 
if  the  executor  act  in  obedience  to  such  order,  it  ^n^uld  be  inequitable  to  charge 
him  personally  with  payments  ao  made,  or  refuse  to  allow  them  as  just  pay- 
ments made  for  the  estate. 

Loss  OP  Records — Neglect  op  Clerks  to  enter  Orders.  Where,  on  a  con- 
tested settlement  of  the  accounts  of  an  executor,  he  claimed  that  he  had  paid ' 
certain  assessments  on  mining  stocks  under  an  order  of  the  Probate  Court 
directing  him  to  do  so,  and  the  order  did  not  appear  to  have  been  entered  on 
the  minute  book  of  the  Court,  and  could  not  be  found  among  the  papers  on 
file,  biit  the  attorney  for  the  executor  testified  that  it  had  been  duly  made,  and 
that  he  had  seen  it  among  the  papers  of  the  Court  after  the  contest  had  arisen, 
and  that  no  assessments  were  paid  until  after  the  making  of  the  order:  ffeldy 
that  the  neglect  of  the  clerk  to  enter  the  order,  or  its  loss,  could  in  no  way 
aifect  the  rights  of  the  executor,  nor  render  the  order  less  effective  as  a 
protection  to  him. 

Secomdart  Evidence  op  Lost  Judicial  Records.  Where  an  order  of  the  Pro- 
bate Gour^  necessary  as  an  authorization  to  justify  the  acts  of  an  executor,  is 
lost,  secondary  evidence  of  its  character  is  allowable. 

LuciCH  V.  Medin,  (3  Nev.  98)  to  the  effect  that  a  decree  of  settlement  of  the 
accounts  of  an  executor  or  administrator  closed  all  further  investigation  in 
respect  to  all  accounts  allowed,  except  where  some  error  or  mistake  appeared 
upon  the  record,  approved. 

Expenses  op  Contests  between  Executors.  The  expenses  incurred  in  a  json- 
troversy  between  executors,  one  opposing  the  qualification  of  the  others,  are 
not  just  or  proper  charges  against  the  estate. 

Illegal  Claims  against  Estates  partlt  Paid.  The  fact  that  part  of  an  illegal 
claim  against  the  estate  of  a  deceased  person  has  been  paid  and  allowed  in  a 
previous  account  of  the  executor,  is  no  reason  why  the  balance  should  be 
allowed  on  a  subsequent  account. 

Executors  Competent  Witnesses  on  their  own  Behalf.  An  executor  is  not 
within  the  exception  of  the  Act  excluding  persons  as  witnesses  on  their  own 
behalf,  where  the  opposite  party  is  the  representative  of  a  deceased  person, 
etc. '  (SUts.  18W-6,  11.) 

Costs  on  Contested  Settlement  of  Exxcutor^s  Accounts.  Where,  in  a  con- 
test as  to  the  settlement  of  the  accounts  of -an  executor,  the  Court  below  do- 
ducted  a  considerable  sum,  and  then  allowed  the  balance  of  the  accounts : 
Heldj  that  the  contestants  were  entitled  to  their  costs. 

Construction  op  Section  Three  Hundred  and  Eleven  op  Practice  Act.  Sec- 
tion three  hundred  and  eleven  of  the  Practice  Act  does  not  conflict  with  Sec- 
tion four  hundred  and  forty-one  of  the  same,  which  allows  costs  to  the  con- 
testants of  an  executor^s  accounts  as  the  prevaiting  parties,  when  they  succeed 
in  reducing  the  amounts  allowed  on  settlement 
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Appeal  from  the  District  Court  of  the  Rrst  Judicial  District, 
Storey  County. 

Marco  Millenovich,  the  deceased,  was  a  saloon  keeper,  doing 
business  at  the  "  San  Francisco  Saloon  "  in  Virginia  City,  in  part- 
nership with  Marco  Medin  and  Luco  Zenovich — ^he  being  interested 
to  the  extent  of  one-half  and  they  to  the  extent  of  one  fourth  each. 
On  July  4th,  1863,  in  a  difficulty  which  occurred  at  the  salcbn,  he 
received  a  mortal  wound,  of  which  he  died  some  t«n  days  after- 
wards, leaving  a  will,  and  appointing  therein  Marco  Medin  and 
Vincent  Millatovich  his  executors.  Soon  after  his  death,  Medin 
qualified  as  executor  and  entered  upon  the  discharge  of  his  daties 
as  such.  Millatovich  at  first  declined  to  accept  the  trust  of  coex- 
ecutor,  but  afterwards  did  apply  for  letters,  and  they  were  issued 
to  lum,  though  his  claims  were  opposed  by  Medin,  on  the  ground  of 
want  of  qualification.  But  notwitJistanding  his  appointment  as 
coexecutor,  it  appears  that  Medin  had  the  exclusive  control  and 
management  of  the  estate. 

Marco  Medin,  as  executor,  filed  his  first  account  on  February 
13th,  1864,  and  a  second  one  on  February  12th,  1865,  which  were 
strenuously  contested  by  Andriana  Lucich  and  others,  the  legatees 
under  the  will,  and  were  passed  upon  by  the  Court  below.  Fr<Ma 
the  decree  thereon  an  appeal  was  taken,  the  decision  upon  which 
will  be  found  reported  under  the  title  of  Injicieh  v.  Medin^  in  3 
Nev.  93. 

There  was  subsequently,  on  November  28d,  1867,  a  final  ac- 
count filed,  to  which  the  legatees  interposed  a  great  number  of 
objections,  sixty-three  in  all,  the  principal  of  which,  and  all  that 
were  specially  urged  by  counsel,  are  stated  in  the  following  opinion. 
The  decree  of  the  Court  below  allowed  the  final  account  with  some 
modifications  and  exceptions ;  and  from  this  decree  there  were  two 
appeals — this  one  by  the  legatees,  and  another  by  the  executor, 
which  will  be  found  reported  as  the  next  case. 

0.  jE.  DeLong  and  P.  0.  Hundley ^  for  the  Legatees  Appellants. 

1.  The  estimate  of  the  value  of  improvements  to  the  San  Fran- 
cisco Saloon,  made  by  McKay  and  others,  was  made  upon  all  the 
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improvements  on  the  premises,  and  is  a  liberal  one — as  McKay,  in 
his  testimony,  says  he  was  directed  to  make.  It  was  made  upon 
each  item,  by  actual  measurement  and  count,  and  by  men  experi- 
enced in  that  business,  who  were  engaged  at  their  trade  in  this  place 
at  the  time  the  improvements  were  made,  fully  up  in  the  prices  of 
labor  and  lumber,  and  yet  they  cannot  make  it  reach  the  sum 
charged  by  the  executor.  Why,  then,  should  a  greater  sum  than 
their  estimate  be  allowed  ? 

According  to  the  best  estimate  that  we  can  make  on  the  improve- 
ments, and  allowing  the  most  liberal  prices  for  labor  and  materials, 
and  taking  a  part  of  the  executor's  own  account  rendered,  we  show 
that  the  estate  has  pud  two  hundred  and  twenty  dollars  and  sixty- 
seven  cents  more  than  its  due  proportion  of  the  expenses  for  im- 
provements. 

n.  There  were  a  number  of  persons  who  were  desirous  of  rent- 
ing the  San  Francisco  Saloon,  and  procuring  the  good  will  of  the 
business  after  the  death  of  Millenovich.  Applications  were  made  to 
rent  it.  Finally,  in  August,  1863,  Medin  for  himself,  Mark  Lovely, 
and  Spiro  Yucovich,  agreed  with  N.  Millatovich  to  take  it  for  six 
months,  at  six  hundred  dollars  per  month.  It  could,  according  to 
the  testimony,  have  been  rented  readily  at  six  hundred  dollars  per 
month,  for  from  six  months  to  a  year,  to  other  parties.  Medin  has 
accounted  for  three  months  at  six  hundred  dollars,  and  for  the 
remaining  three  months  at  only  four  hundred  dollars.  He  should 
be  held  for  the  proportional  part  of  the  difference  belonging  to  the 
estate. 

The  executor  should  be  charged  with  what  the  property  could 
have  been  rented  for ;  but  owing  to  partiality  or  favor  shown  to 
himself  and  others,  he  failed  to  receive  the  amount  that  the  prop- 
erty was  reasonably  worth.  For  if  he  could  receive  more  for  the 
property,  and  failed  to  take  it,  it  was  clearly  his  fault,  and  he  is 
certainly  chargeable  with  the  difference  between  what  he  received 
and  that  which  he  could  have  received.  An  executor  has  no  right 
to  be  generous  with  the  property  of  his  testator,  especially  so  when 
the  drift  of  that  generosity  is  to  his  own  advantage. 

in.  The  funeral  expenses  were  to  a  great  extent  unnecessary, 
extravagant,  and  prodigal.    The  aggregate  amount  charged  by  the 
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executor,  is  the  sum  of  one  thousand  three  hundred  and  twenty-five 
dollars  and  t^entj-six  cents.  The  first  item  is  the  transportation 
of  the  body  of  the  deceased  to  San  Francisco,  charged  at  three 
hundred  and  eight  dollars  and  fifty  cents.  We  think  there  should 
be  deducted  from  this  the  sum  of  two  hundred  and  eight  dollars  and 
fifty  cents.  Why  an  executor  would  ship  a  body,  by  private  con- 
veyance, at  a  cost  of  over  three  times  as  much  as  he  could  have 
shipped  it  by  one  of  the  express  companies,  is  strange  and  unac- 
countable.  He  could  have  had  it  landed  in  San  Francisco  for  the 
sum  of  one  hundred  dollars,  and  the  other  expenses  should  not  have 
been  over  four  hundred  dollars ;  this  would  have  made  five  hundred 
dollars  in  all,  which,  deducted  from  the  one  thousand  three  hundred 
and  twenty-five  dollars  and  twenty-six  cents,  leaves  the  handsome 
sum  of  eight  hundred  and  twenty-five  dollars  and  twenty-six  cents 
to  have  erected  a  monument  or  laid  a  stone  to  mark  the  resting 
place  of  the  deceased.  The  medical  bill  is  most  extravagant ;  for 
an  illness  of  ten  days,  amounting  to  nine  hundred  and  twenty  dol- 
lars, nearly  one  hundred  dollars  per  day.  These  bills  having  been 
paid  without  any  order  of  Court,  the  executor  has  paid  them  at  his 
peril.  This  is  the  first  time  the  heira  have  had  an  opportunity  of 
contesting  them,  and  we  may  well  ask,  would  any  Court  or  Juiy 
^ve  that  sum  for  medical  services  performed  for  the  deceased? 
We  think  not. 

lY .  At  the  death  of  the  testator,  the  firm  of  Millenovich  k  Go. 
was  doing  a  splendid  business,  of  about  seventeen  hundred  dollars 
per  month,  as  the  account  of  sales  show  firom  the  first  to  the  fif- 
teenth day  of  July,  a.d.  1863.  The  stand  was  well  and  favorably 
known ;  the  stock  of  liquors  on  hand  was  large,  of  good  quality, 
and  well  suited  to  the  business ;  and  the  purchase  of  so  complete  a 
stock  and  fixtures  in  connection  with  the  good  will  of  the  business 
was  desirable,  and  no  one  appreciated  this  condition  of  thmgg  more 
than  did  Medin  and  Lovely ;  they  who,  in  connection  with  S[»ro 
Vucovich,  purchased  them  of  Medin,  as  executor,  for  the  benefit  of 
their  new  firm. 

No  executor  can  directly  or  indirectiy  purchase  any  property  of 
the  estate  which  he  represents.  (Stats.  1861,  219,  Sec.  195 ; 
Ogden  v.  Aator,  4  Sandford,  849  ;  Devine  v.  Farming^  2  Johns« 
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Ch.  255 ;  Monroe  y.  AUairey  2  Gaines'  Gases,  191 ;  Wormley  v. 
Wormley^  8  Wheat.  Gond.  Rep.  480 ;  ZiUcin  v.  Carhart,  3  Bedford, 
37.6 ;  Case  v.  Abhj  1  Paige's  Ch.  397,  and  note.) 

K  an  executor  cannot  purchase  from  his  coexecutor  without 
rendering  himself  liable  for  profits,  he  certainly  must  when  he 
purchases  from  himself.  But  as  the  executor  and  his  partners  kept 
no  books,  it  is  impossible  in  this  case  to  ascertain  the  exact  profit. 
In  such  cases  it  has  been  usual  to  impose  interest  upon  the  executor 
for  the  amount  of  the  purchase  from  the  estate.  Or,  to  take  an- 
other view  of  the  matter,  it  must  be  apparent  from  the  evidence 
and  authorities  above  cited  that  the  stock  of  liquors,  fixtures,  and 
the  good  will  of  that  business,  was  worth  more  than  cost  and  freight. 
The  same  quantity  and  quality  of  articles  could  not  be  placed  in 
that  saloon  for  the  money  for  which  they  were  sold.  There  must  of 
necessity  be  leakage,  commission,  breakage,  and  other  incidents  of 
expense,  whether  the  goods  were  ordered  from  below,  or  whether 
the  parties  went  after  them.  In  either  event,  these  expenses  would 
M  on  the  purchaser ;  the  vendor  certainly  would  not  pay  and  bear 
this  loss.  And  taking  the  wholesale  price  at  this  place,  not  that  at 
San  Francisco  as  the  standard,  the  price  of  the  articles  sold  would 
be  greatly  enhanced  above  what  they  have  been  returned  by  the 

executor. 

y .  The  executor  has  failed  to  account  for  property  that  belonged 
to  the  estate,  and  that  came  into  his  hands;  among  which  is  a  safe, 
furniture,  and  clothes,  belonging  to  deceased  at  the  time  of  his 
death ;  blankets,  bedding,  and  bedstead,  worth  in  all  about  two  hun- 
dred and  fifty  dollars.  These  thmgs  having  been  shown  to  have 
been  in  the  possession  of  the  testator  at  the  time  of  his  death,  and 
in  the  care  and  custody  of  the  executor,  he  must  show  what  he  has 
done  with  them,  or  else  they  must  be  charged  up  to  him. 

YI.  The  executor  returns  in  his  inventory  the  sum  of  about 
three  thousand  seven  hundred  dollars  for  debts  due  the  estate,  and 
only  the  sum  of  five  hundred  and  twenty  dollars  collected.  What 
exertion  has  been  made  by  the  executor  to  collect  the  sums  due  to 
his  testator  ?  The  law  makes  it  imperative  upon  him  to  use  the 
utmost  diligence  in  collecting  the  debts  due  to  the  deceased,  and  if 
he  £eu1s  to  use  this  diligence,  what  follows  ?    That  he  is  responsible 
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or  accountable  to  the  estate  for  all  debts  that  remain  uncoDected 
by  his  fault.  Do  they  not  remain  uncollected  bj  his  fault,  if  he 
uses  no  effort  to  collect  them  ?  If  such  is  not  the  case,  then  the 
failure  of  an  executor  to  do  his  duty  is  not  negligence  or  a  breach 
of  trust.  To  escape  responsibility,  the  executor  must  show  that  the 
debtors  are  insolvent,  or  at  least  must  show  a  demand  on  the  debtors 
and  a  refusal  on  their  part  to  pay.  (^Shtdtz  v.  PuLver^  8  Paige's 
Ch.  188 ;  2  Williams  on  Ex.  1686, 1687,  note  «.) 

The  executor  in  this  case  has  not  shown  a  demand  upon,  or  a 
refusal  of  a  single  debtor  to  pay  the  amount  due  the  estate,  or  that 
any  of  said  debtors  were  insolvent,  or  unable  to  pay  the  amount 
due  the  estate.  Would  any  prudent  man  in  the  management  of 
his  own  concerns  have  been  so  remiss  in  his  duty,  and  so  ne^ect 
his  own  concerns  ?  Certainly,  less  diligence  and  attention  can  in 
no  instance  be  indulged  in  to  an  administrator ;  and  the  coarse  of 
the  decisions  would  seem  to  exact  a  greater  activity  and  devotion 
of  executors,  etc.,  in  the  execution  of  their  trust. 

Counsel  for  the  executor  seemed  to  intimate  that  the  heirs  or 
their  agent  had  the  right  to  collect  these  debts.  This  we  deny, 
and  say  no  authority  can  be  produced  to  substantiate  that  position. 

Vn.  In  relation  to  the  order  said  to  have  been  made  by  llie 
Probate  Court ''  to  pay  all  assessments  due,  and  to  become  due.'^ 
We  maintain  that  the  Court,  being  under  the  territorial  government 
of  inferior  and  limited  jurisdiction,  had  no  power  or  authority  to 
make  an  order  for  the  payment  of  assessments  on  mining  stocks. 
The  assessments  on  mining  stocks  was  not  a  claim  against  the  estate ; 
the  company  could  not  sue  the  executor  for  the  assessments  on 
stocks  belonging  to  the  estate  in  case  he  refused  to  pay  them ;  the 
remedy  given  by  statute  to  the  company  was  to  sell  the  stock — they 
had  no  claim  against  the  estate.  The  Court  could  with  as  much 
propriety  have  ordered  the  executor  to  borrow  money,  or  pay  the 
money  on  hand  belonging  to  the  estate  to  some  charitable  instita- 
tion,  as  to  have  ordered  the  executor  to  pay  all  assessments  on 
mining  stocks  due  or  to  become  due. 

But  we  assert  that  no  such  order  was  ever  made  by  the  Probate 
Court.  The  only  evidence  of  the  existence  of  any  such  order  is 
that  of  an  attorney.     Against  his  testimony  stands  the  records  of 
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the  Coart,  the  testimony  of  witnesses  familiar  with  the  papers,  that 
they  never  saw  any  such  order  among  the  papers,  and  the  fact  that 
no  such  order  was  produced  or  even  suggested  when  this  cause  was 
tried  before,  and  it  was  important,  if  such  an  order  existed,  to  have 
produced  it.  Not  a  paper  can  be  found  on  file  leading  to  the 
making  of  such  an  order,  and  if  the  Oourt  had  the  power  it  is  not 
to  be  presumed  that  it  would  make  it  upon  the  mere  verbal  sugges- 
tion of  counsel.  The  question,  then,  resolves  itself  into  this :  Had 
the  executor  a  right  to  pay  these  assessments  upon  his  own  motion  ? 
We  say  he  had  not.  What  power  does  an  executor  possess  other 
than  those  given  him  by  statute  ?  Is  not  that  the  measure  and 
limit  of  his  authority  as  to  what  he  shall  and  shall  not  do  7  The 
executor  cannot  say  he  did  thus  and  so  in  good  fidth  and  possibly 
for  the  benefit  of  the  estate;  his  powers  and  duties  are  not 
measured  by  good  intentions ;  if  so,  he  might  engage  in  any  specu- 
lation that  his  judgment  would  satisfy  him,  and  would  be  beneficial 
to  the  estate ;  and  would  the  plea  of  good  faith,  or  good  intentions 
restore  the  estate  to  the  heirs  and  absolve  him  from  all  account- 
ability ?     Surely  not. 

Where  the  executor  undertakes  to  go  beyond  the  strict  line  of 
his  duty  as  the  law  defines  it,  he  acts  upon  his  own  responsibility ; 
and  while  he  can  receive  no  profit  from  a  successful  use  of  his  in- 
vestment, he  must  bear  the  loss  of  a  failure.  (^Uitate  of  Knight^ 
12Cal.  207 ;  Tampkiru  v.  Weeks,  26  Cal.  69.) 

It  appears  in  tins  case  that  the  executor  has  taken  the  money, 
received  from  tbe  sale  of  personal  property,  rents  of  real  estate, 
and  cash  on  hand  at  the  death  of  deceased,  and  applied  it  (amount- 
ing in  the  aggregate  to  the  sum  of  four  thousand  nine  hundred  and 
mnety-two  dollars  and  fifty  cents)  to  the  payment  of  assessments 
on  mining  stocks  that  are  valueless. 

This  Court,  when  this  case  was  previously  before  it,  both  in  the 
original  opinion  delivered  and  in  that  upon  petition  for  a  rehearing, 
sud  expressly,  that  the  executor  was  guilty  of  an  unlawful  act,  if 
he  borrowed  money  for  the  estate  unless  authorized  by  will.  If  it 
were  unlawful  to  borrow  money  to  pay  a  legal  charge,  it  certainly 
was  unlawful  to  pay  an  illegal  charge  against  the  estate ;  and  if  he 
could  not  borrow  money  for  either  a  legal  or  illegal  purpose  he 
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could  not  legally  contract  to  pay  interest  on  money  thus  illegally 
obtained. 

Again :  The  executor  sells  stock  without  any  authority  so  to  do, 
when  there  is  no  necessity  for  it,  and  refuses  to  apply  for  an  order, 
and  prosecute  it,  to  sell  tiie  stock,  where  there  is,  according  to  his 
statement,  an  urgent  necessity  therefor.  He  exhausts  the  funds  of 
the  estate  by  paymg  heavy  assessments,  and  winds  up  by  selling 
the  Uncle  Sam  stock  only,  at  a  sacrifice,  and  retaimng  the  other 
stocks  until  they  are  worthless,  making  no  effort,  so  far  as  disclosed 
by  the  testimony,  to  convert  them  into  money  for  the  benefit  of  the 
estate. 

Such  being  the  status  of  the  Uncle  Sam  stock,  the  executor  is 
chargeable  with  the  appraised  value  in  the  inventory ;  and  if  the 
Court  finds  from  the  evidence  that  it  was  of  any  greater  value 
than  the  sum  at  which  it  was  appraised  at  any  time  before  or  after 
the  executor  disposed  of  it,  he  should  be  required  to  account  for  it 
at  such  value.  (1  Bouvier's  Law  Die,  word  ^'Devastavit/'  and 
authorities  there  cited.) 

YIII.  We  claim  that  none  of  the  items  of  tins  account,  though 
contained  in  a  former  account,  have  been  legally  adjudicated  and 
settled.  This  Court  having  required  the  executor  to  file  an  ac- 
count making  a  full  showing  of  all  property  and  assets  that  have 
come  to  his  hands,  up  to  the  time  of  filing  such  account,  ignores 
all  former  statements,  and  requires  the  executor  to  have  a  new 
accounting.  This  shows  that  the  former  accounts  were  not  correct ; 
that  he  had  not  accounted  for  all  the  property  and  assets  received 
by  him ;  for  if  the  other  accounts  were  correct  and  had  been  prop- 
erly adjudicated,  upon  what  principle  could  the  Court  ask  for  anew 
accounting  ?  The  object  was  to  open  up  the  whole  matter  for  a 
new  and  further  investigation,  to  be  determined  by  the  weight  of 
evidence  adduced  upon  the  trial  and  the  settlement  of  the  aeeaunti 
M  filed. 

Again :  The  balance  paid  Aud  &;  Beebe  appears  as  the  first  item 
in  the  third  and  final  account,  and  specifies  particularly  what  it  was 
for ;  to  wit :  '^  Cash  paid  Aud  &  Beebe,  bal.  in  full  for  profe88i(»aI 
services  in  matter  of  application  of  Vincent  MiUatovich  for  letters 
testamentary  as  coexecutor,  three  hundred  and  seventy-five  dot 
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lars."  This  amount  was  not  a  charge  against  the  estate,  and  should 
not  have  been  paid  by  the  executor.  And  the  same  is  true  of  bill 
of  fifteen  dollars  paid  William  H.  Davenport  for  taking  afiSdavits 
of  claims  against  the  estate.  Each  claimant  is  required  to  present 
his  or  her  claims  against  the  estate  with  proper  vouchers,  and  in 
that  form  to  be  allowed  or  rejected  by  the  executor ;  the  estate  is 
not  required  to  pay  for  the  affidavits  to  claims ;  that  is  the  duty  of 
Uie  claimants  themselves. 

IX.  We  have  examined  all  three  of  the  accounts  presented  for 
settlement,  as  to  the  amount  of  expenditures  for  which  there  are 
no  vouchers,  and  find  it  to  be  one  thousand  six  hundred  and  sixty- 
six  dollars  and  ninety-five  cents.  The  statute  is  imperative  that 
every  executor  or  administrator,  in  rendering  his  accounts,  '^  shall 
produce  vouchers  for  all  charges  and  expenses  which  he  shall  have 
paid."  (Stats.  1861,  224,  Sees.  238,  234 ;  WUoox  v.  Smith,  26 
Barb.  341.)  It  only  allows  the  oath  of  the  administrator  or  execu- 
tor without  vouchers  to  items  under  twenty  dollars,  and  that  is 
limited  to  the  sum  of  five  hundred  dollars.  It  is  certainly  against 
the  letter  and  spirit  of  the  statute  to  allow  the  executor  to  testify 
as  to  expenditures  which  he  has  paid,  where  the  same  is  over  twenty 
dollars.  And  we  here  assert  that  Medin  was  not  a  competent  wit- 
ness for  himself  on  the  trial  of  the  matters  contested  by  the  heirs, 
and  for  the  proof  of  his  position  refer  to  the  following  authorities : 
(Stats.  1864,  77,  Sec.  13 ;  Wilcox  v.  Smith,  26  Barb.  344,  and 
authorities  cited ;  Honey  v.  SucMand,  4  Nev.  45.) 

The  real  contest  in  this  matter  was  between  Medin  as  executor 
on  the  one  side  and  the  estate  of  the  deceased  on  the  other ;  a  set- 
tlement of  his  accounts  with  the  estate,  with  what  expenditures  paid 
by  him  he  should  be  credited,  and  to  what  amount  the  estate  was 
entitled  to  charge  him  for  property  and  moneys  received  by  him  as 
executor.  Therefore  the  testimony  of  Medin  should  be  stricken 
from  the  record.  Upon  a  just  and  proper  accountbg  in  this  mat- 
ter, the  executor  will  be  found  indebted  to  the  estate  in  the  sum 
of  over  eight  thousand  dollars  and  a  fraction. 

JR,  S.  Meiiek  and  Williams  ^  BixUr,  for  Executor,  Respondent. 
I.    In  adjusting  the  accounts  of  executors  Courts  are  governed 
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b J  principles  of  equity  as  well  as  of  law ;  and  it  is  at  all  times 
competent  for  an  executor  in  such  a  proceeding,  like  as  in  a  pure 
equity  proceeding,  unimpeded  by  technical  rules,  to  show  the  fair- 
ness of  his  dealings,  the  real  nature  of  his  transactions,  and  the 
amount  for  which  he  should,  in  fact,  be  held  liable.  ( Up9on  y. 
Badeau,  3  Bradf.  18.)  And  therefore  this  Court  will  be  governed 
by  the  well-established  rule  that  things  done  without  application  to 
the  Court  which  would  have  been  ordered  to  be  done  on  application, 
will  always  be  sanctioned  by  the  Court.  (IBQU  on  Trustees,  853 ; 
1  U.  S.  Eq.  Dig.  487,  §  214.)  And  also  by  tiie  rule  that  an 
executor  is  not  chargeable  with  a  loss,  when  he  has  managed  as  a 
prudent  man  would  have  managed  his  own  afiairs.  (1  U.  S.  Eq. 
I>igv495,  §§  892  and  394;  Chn$ty  v.  Mc Bride,  1  Scammon, 
76.) 

Creditors  may  question  successfully  the  proceedings  and  outlays 
of  an  executor  when  heirs  and  legatees  cannot.  As  to  creditors, 
the  outlays  must  be  necessary ;  as  to  heirs  and  legatees^  they  may 
be  liberal.  As  to  creditors,  the  executor  must  convert  the  property 
into  cash  ;  as  to  heirs  and  legatees,  it  is  his  duty  simply  to  preserve 
it.  (^Hancock  v.  Padmofiy  20  E.  C.  L.  882 ;  Vemer'9  Ustate,  6 
Watts,  253.) 

As  to  the  charge  of  three  hundred  and  eight  dollars  and  fifty 
cents  for  the  transportation  of  the  body  of  deceased  by  Mullaney 
from  Virginia  City  to  California,  we  say  it  cannot  appear  exorbitant 
without  the  evidence,  and  the  evidence  shows  that  the  amount  is 
not  excessive.  There  were  but  two  ways  of  moving  the  body :  one 
by  public  conveyance,  the  other  by  private  conveyance.  Can  any 
Court  say  that  the  friends  of  the  deceased  acted  wrong  in  chooong 
either  mode  of  conveyance,  rather  than  the  other  ?  Or  can  the 
Court  say  even  under  the  proofs  that  the  mode  of  conveyance 
selected  in  this  case  was  not  proper,  or  even  that  it  was  not  the  only 
practicable  one  7  There  was  no  proof  of  any  public  conveyance 
by  which  the  body  could  be  moved,  leaving  this  place  ofbener  than 
once  a  week,  and  none  that  the  body  could  have  been  moved  at  the 
proper  time  by  such  conveyance.  Moreover,  while  it  may  appear 
that  the  body  might  as  safely  have  been  moved  by  the  cheaper 
mode  of  conveyance  as  by  the  other,  and  while  the  wishes  of  friends 
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whose  duty  it  was  to  see  the  deceased  decently  buried,  to  have  him 
transported  by  private  rather  than  public  conveyance,  might  seem 
a  matter  of  mere  pride  or  sentiment,  can  the  Court  say  that  such 
feelings  and  wishes  are  not  to  be  respected  and  gratified  even  at  a 
little  loss  to  the  heirs  and  legatees  ?  If  not,  why  shall  an  executor 
pay  the  greater  expenses  of  transporting  a  dead  body  from  the 
deathb^  to  the  grave  by  means  of  a  hearse  rather  than  a  dray, 
and  why  not  bury  him  in  his  old  clothes  to  save  the  new  ones  for 
his  devisees  ? 

We  submit  upon  this  item  that  prudence,  economy,  and  decency, 
required  the  executor  to  pay,  and  not  contest  the  item^ 

II.  In  relation  to  the  assessments  on  mining  stocks,  it  was 
admitted  on  the  trial  that  the  amount  of  the  assessments  was  act- 
ually levied,  and  the  money  actually  paid ;  that  if  it  had  not  been 
paid,  the  stock  would  have  been  sold  at  assessment  sale,  and  that 
the  stock  was  worth  more  than  the  assessment  levied  upon  it,  at  the 
time  of  the  payment.  It  is  contended  that  the  law  conferred  no 
authority  upon  the  executor  to  make  these  payments,  and  that  he 
made  them  without  having  first  obtained  the  authority  of  the  Pro- 
bate Court  so  to  do.  Our  reply  is,  that  the  law  did  invest  the 
executor  with  authority  to  make  these  payments  under  the  circum- 
stances, and  not  only  so,  but  made  it  his  duty  so  to  do.  It  was  the 
duty  of  the  executor  to  preserve  the  estate  from  being  sacrificed,  or 
sold  for  any  legal  impositions  either  of  taxes  or  assessments,  where 
it  was  in  danger.  He  might  as  well  omit  the  payment  of  taxes,  as 
assessments  on  personal  property.  (^Reily  v.  Sampson,  10  Pick. 
873 ;  CtUler  v.  Middlesex  Factory  Company^  14  Pick.  484.) 

As  to  the  order  made  by  the  Probate  Court,  there  is  the  positive 
evidence  of  the  attorney  of  the  executor  in  the  estate,  that  such 
order  was  obtained  by  him  before  the  payment  of  any  of  the  assess- 
ments, and  also  the  evidence  of  Medin  that  he  was  directed  by  the 
attorney  not  to  pay  any  of  the  assessments  until  the  latter  had 
obtained  such  an  order  for  their  payment,  and  that  he  paid  them 
only  after  he  was  advised  by  the  attorney  that  he  had  obtained  the 
order  for  the  payment  of  all  assessments  on  mining. stocks  belonging 
to  the  estate,  due  and  to  become  due. 

m.    The  Court  upon' the  trial  expressed  its  satisfaction  as  to  the 
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account  for  improyements  and  repairs.  The  proo&  show  that  there 
was  expended  for  those  improvements  and  repairs  a  much  larger 
proportional  sum  than  that  charged  against  the  estate ;  and  it  is 
certain  from  the  proofs  that  the  executor,  with  the  other  joint  own- 
ers, paid  out  for  these  improvements  all  the  money  which  is  charged 
in  this  account  and  more ;  and  no  one  can  say  that  it  was  not  paid 
out  fairly  and  in  good  faith.  * 

Had  the  charges  not  been  reasonable,  it  is  not  likely  that  the 
other  owners,  who  were  on  the  ground  and  knew  all  about  it,  would 
have  paid  their  share,  which  they  did  without  objection. 

lY.  The  claims  of  Spiller,  Devens,  and  McMeans,  each  for 
fifty  dollars,  and  of  Echler  for  sixty  dollars,  of  Gautier  for  one 
hundred  dollars,  and  of  Bryant  for  five  hundred  dollars,  for  medicine 
and  surgical  attendance  upon  deceased,  were  all  expenses  of  the 
last  sickness,  directed  by  the  statute  to  be  first  paid,  and  were  so 
paid  as  allowed  by  the  Probate  Judge  and  the  executor.  It  would 
seem  that  the  deceased,  during  his  last  illness,  was  as  much  inter- 
ested in  and  entitled  to  decide  the  question  as  to  what  expense  be 
should  go  to  in  procuring  assistance  to  save  his  own  life  as  are  now 
the  devisees.  The  executor  paid  the  claims  in  good  faith,  and 
there  is  no  evidence  now  that  the  payment  of  the  last  dollar  of  any 
one  of  them  could  have  been  successfully  resisted. 

y.  As  to  the  question  of  rents,  the  Court  must  see  that  a  pror 
dent  man  must  look  at  various  things  in  choosing  a  tenant  and  fixing 
the  amount  of  rent.  Can  it  say  that  the  owners  of  this  property 
acted  unbusiness-like  and  imprudently,  not  only  as  to  the  interests 
of  the  estate,  but  as  to  their  own  interests  in  its  management  ?  One 
thing  is  certain  and  is  admitted — that  the  property  has  been  so 
managed,  that  while  almost  everywhere  else  in  the  city  rents  and 
values  have  declined  to  almost  nothing,  this  property  has  continued 
to  pay  a  liberal  rent,  and  is  still  counted  the  best  in  the  city. 
This  has  been  done  by  the  business  habits,  the  care  and  fidelity  of 
the  owners  of  the  property,  and  the  executor  with  whom  so  muck 
fault  is  found. 

The  reduction  of  rent  complained  of  diminished  the  amount  of 
the  executor's  private  revenue  to  a  considerable  extent,  as  well  as 
it  did  that  of  Zenovich  and  of  the  estate. 
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It  is  plain  that  Medin  got  as  good  rents  as  anybody  else  who  let 
his  premises  to  responsible  and  permanent  tenants,  and  who  declined 
to  have  anything  to  do  with  mere  adventurers. 

YI.  As  to  the  uncol)|cted  accounts,  we  insist  that  Medin  has 
done  all  that  his  duty  required.  The  appraisers  were  unable  to 
ascertain  that  these  accounts  were  worth  anything,  and  so  put  no 
value  upon  them,  and  yet  several  hundred  dollars  were  realized  out 
of  them.  The  truth  is,  as  Medin  says,  that  the  devisees  and  their 
agent  took  charge  of  them,  and  did  recover  from  parties  sums  of 
money,  boots,  and  shoes,  and  other  things,  in  satisfaction  thereof. 

Furthermore,  under  the  circumstances  of  no  value  being  placed 
upon  those  claims  in  the  inventory,  and  of  the  testator  himself  con- 
sidering them  of  doubtful  value,  the  executor  was  not  at  liberty 
under  the  law  to  hazard  the  money  of  the  estate  in  hand,  in  attempt- 
ing to  secure  these  doubtful  claims,  and  especially  it  was  not  his 
duty  to  pursue  them,  except  at  the  request  of  the  legatees  or  devi- 
sees, and  upon  an  indemnity  against  costs,  neither  of  which  ever 
existed.     (^Sanborn  v.  Goodhue^  Ux\  8  Foster,  48.) 

YII.  As  to  the  furniture  amidst  which  the  testator  died,  there 
is  no  proof  that  it  ever  came  into  the  possession  of  the  executor, 
and  he  can  be  held  responsible  only  for  what  came  into  his  posses- 
sion. Possibly,  engrossed  as  he  was  in  caring  for  the  decent  dispo- 
sition of  the  testator's  dead  body,  he  may  be  excused  for  not  having 
given  special  attention  at  once  to  the  collection  of  these  effects, 
which,  under  the  circumstances,  could  have  had  but  littie  value. 
There  is  no  proof  that  the  executor  was  in  any  default,  or  that  these 
things  were  of  any  value  whatever.  There  is  no  proof  but  hearsay 
that  the  safe  belonged  to  the  deceased. 

YIII.  As  to  the  want  of  vouchers,  we  insist  that  the  aggregate 
of  all  the  items  under  twenty  dollars  for  which  there  were  no  vouch- 
ers, does  not  exceed  five  hundred  dollars.  Medin  and  Keeney  both 
testified  to  the  loss  of  many  vouchers. 

IX.  The  question  of  admitting  Medin  to  testify  we  supposed 
was  settled  on  the  trial,  and  not  now  open  for  discussion. 

X.  Upon  the  matter  of  striking  out  the  cost  bill,  we  insist  that 
the  order  was  correct.  The  matter  of  costs  is  addressed  to  the 
equitable  discretion  of  the  Court.     (Stats.  1861,  235,  Sec.  296  ; 
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Stats.  1861,  237,  Sec.  811.)  Considering  the  whole  contest  upon 
the  accounts  of  the  executor,  he  prevailed.  He  was  sustiuned  in  more 
than  niheteen-twentieths  of  the  items  contested,  whether  we  con- 
sider the  written  objections  filed,  and  the  proofs  offered  by  the 
contestants  together,  or  their  proofs  alone.  On  an  appeal  from  a 
decision  upon  an  executor's  or  administrator's  accounts — where  the 
allowance  of  costs  is  matter  of  discretion  with  the  Appellate  Court — 
costs  are  not  allowed  the  appellant,  where  the*  appellee  prevails  or 
is  sustained  as  to  any  of  the  material  i^ms  objected  to,  or  where 
he  substantially  prevails.  In  such  case  the  rule  of  equity  is 
applied.  (^Ghiitoold  v.  Chandler,  6  N.  H. ;  Wendell  v.  French, 
19  N.  H.  205 ;  1  Foster,  203 ;  33  N.  H.  104.  See  also,  JEMtbum 
V.  Eirk,  2  John.  Ch.  317 ;  Sarvey  v.  ChiUMj  11  Cal.  120 ;  Grog 
V.  Dougherty,  25  Gal.  266 ;  Scott  v.  Thorp,  4  Edw.  1 ;  John«m 
V.  Taber,  6  Sold.  319 ;  Bighter  v.  StaU,  3  Sandf.  Ch.  428 ; 
Beacham  v.  Ecltford^  2  Sandf.  Ch.  116 ;  Ten  Eyck  v.  Bolmee,  3 
Sandf.  Ch.  428 ;  Travis  v.  Waters,  12  Johns.  500 ;  Mnuse  v. 
Coz,  5  Johns.  Ch.  441.) 

The  allowance  of  costs,  then,  being  a  matter  of  discretion  with 
the  Court  below,  this  Court  has  no  power  to  review  that  diacre- 
tion.  (^People,  etc.  v.  The  N.  Y.  Central  R.  R.  Co.,  29  N.  T. 
418.) 

DeLong,  Sundley,  and  J.  W.  Whitcher,  in  reply. 

By  the  Court,  Lbwis,  C.  J. : 

This  matter  comes  before  this  Court  upon  an  appeal  from  a  de- 
cree of  the  Dbtrict  Court  settling  and  allowing  the  final  accounts  of 
Marco  Medin,  the  executor  of  Millenovich,  deceased.  Upon  the 
hearing  in  the  Court  below  between  the  contestants  and  the  execu- 
tor, several  items  were  stricken  from  the  account ;  but  it  is  claimed 
on  behalf,  of  the  heirs  that  there  are  many  others  settled  and  allow- 
ed which  should  have  been  stricken  out.  The  objection  to  these 
items  will  be  presently  noticed,  but  it  may  be  well  to  observe  in 
the  outset  that  whilst  the  law  closely  scrutinizes  the  acts  of  execu- 
tors and  administrators,  and  requires  the  utmost  good  faith  from 
them  in  all  their  transactions  with  or  on  behalf  of  the  estate,  it 
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does  not  reqaire  infallibility  of  judgment,  nor  rigorous  accountability 
for  every  mishap  which  may  occur  during  the  administration. 
W^en  the  law  requires  a  thing  to  be  done,  and  has  not  plainly 
marked  out  the  manner  in  which  it  shall  be  performed,  the  execu- 
tor or  administrator  is  required  to  exercise  not  only  the  utmost  good 
faith  but  also  ordinary  prudence  and  judgment  in  its  execution. 
But  when  it  has  already  pointed  out  a  certain  course  to  be  pursued, 
that  course  must  be  strictly  followed.  If  the  executor  in  the  con- 
scientious and  judicious  discharge  of  his  duiy,  sustains  a  loss  by 
reason  of  unfortunate  circumstances,  and  not  by  reason  of  any 
yiolation  of  a  positive  requirement  of  law,  he  should  not  be  held  to 
strict  personal  account  for  such  loss.  ^'  If  the  administrator  has 
acted  for  the  benefit  of  the  estate,  used  proper  diligence,  and  acted 
with  ordinary  care  and  circumspection  in  the  discharge  of  his  trust, 
he  ought  not  to  be  held  answerable  for  the  losses  which  could  not 
have  been  foreseen,  and  which  ordinary  precaution  could  not  guard 
against."  (1  Scammon,  75.)  In  the  discharge  of  fiduciary  duties 
a  person  is  not  held  accountable  for  those  mischances  which  ordi- 
nary prudence  could  not  have  averted.  But  for  the  consequences 
of  rashness,  imprudence,  or  bad  faith,  he  is  held  most  rigorously 
answerable,  for  although  the  law  is  indulgent  to  those  whose  acts 
are  guided  by  good  motives  and  ordinaiy  prudence,  it  abhors  fraud, 
bad  faith,  and  reckless  imprudence. 

Suppose,  however,  the  law  points  out  a  certain  course  to  be  pur- 
sued by  an  executor  or  administrator,  and  that  course  is  disregard- 
ed, what  is  to  be  the  consequence  ?  One  thing  is  certain :  he 
should  be  held  to  answer  for  any  loss  which  the  estate  may  sufier 
thereby.  No  plea  of  good  faith,  or  the  exercise  of  prudence,  will 
avail  him  as  a  defense  in  such  case  against  the  claim  of  the  estate 
for  indemnity  or  accounting.  If  he  disregard  the  law  he  is  answer- 
able for  the  consequences,  notwithstanding  he  may  have  been  actu- 
ated by  the  best  of  motives.  We  do  not,  however,  wish  *  to  be 
understood  as  holding  that  eveiy  violation  or  disregard  of  some  re- 
quirement of  law  will  subject  the  executor  to  the  imputation  of 
mismanaging  the  estate^  and  so  subject  him  to  a  deprivation  of  his 
just  commissions  or  compensation  for  the  services  performed  by  him. 
If,  for  example,  he  should  in  good  faith  do  an  act  without  an  order 
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of  Court,  which  the  law  declares  shall  not  be  done  without  such 
order,  and  if  the  act  were  one  which  the  Court  would  have  ap- 
prov^ed  or  ordered  done,  and  no  injury  has  resulted  from  his  action, 
he  should  not  be  chargeable  with  mismanagement  of  the  estate.  In 
every  such  case,  however,  the  executor  renders  himself  liable  for 
any  loss  which  may  be  sustained  by  reason  of  the  irregularity  of 
his  proceeding.  Nor  should  the  Court  always  compel  tlie  executor 
to  undo  the  act  simply  because  it  was  done  without  an  order  pre- 
viously obtained.  The  interest  of  the  estate  should  alone  be  con- 
sidered  in  such  case.  If  it  would  be  for  its  benefit  to  have  the 
act  of  the  executor  set  aside,  that  course  should  be  pursued ;  bat 
if  not,  it  should  be  approved.  ^'  It  is  a  rule  in  equity,"  says 
President  King,  in  Norris  v.  FUher^  (2  Ashmead,  424)  ^^  that  if 
an  executor  does  without  application  what  the  Court  would  have 
approved  on  application,  he  should  not  be  called  to  account  and 
forced  to  undo  that,  merely  because  it  was  done  without  appli- 
^cation."  And  this  is  a  rule  equally  applicable  in  the  Probate 
Court  in  every  character  of  proceeding.  It  should,  therefore,  be 
borne  in  mind  that  irregularities  which  have  not  been  prejudicial 
to  the  estate  should  in  no  wise  influence  the  Court  in  the  set- 
tlement of  accounts.  The  main  inquiries  are  generally,  whether 
the  accounts,  are  just  and  legal  clums  against  the  estate,  and 
whether  the  executor  has  managed  its  afiairs  with  good  faith  and 
ordinary  prudence.  Beyond  these  it  is  generally  unnecessary  upon 
the  settlement  of  accounts  to  extend  investigation. 

It  is  claimed  by  counsel  for  the  heirs,  however,  that  many  of  the 
items  of  the  final  account  presented  by  the  executor  Medin  are 
unjust  and  exorbitant,  and  that  he  is  chargeable  with  gross  mia- 
management  of  the  estate.  And  the  first  complaint  made  is,  that 
the  appraisers  of  the  estate  were  not,  as  by  statute  they  are  re* 
quired  to  be,  disinterested  parties.  Whether  they  were  or  not  is  a 
question  not  necessary  to  be  determined  in  this  proceeding,  for 
whether  so  or  not,  cannot  affect  the  executor's  right  to  have  his 
just  accounts  settled  and  allowed.  It  was  not  the  executor's  duty, 
but  the  Court's,  to  select  the  appraisers.  (Stats.  1861,  201,  Sec* 
108.)  The  failure  on  the  part  of  the  Court  to  appoint  proper 
persons,  certainly  does  not  subject  the  executor  to  any  imputation 
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of  wrong.  Hence,  all  that  is  said  with  respect  to  the  appraisers 
being  interested  parties  can  have  but  little  bearing  upon  the 
real  questions  to  be  determined  by  this  Court.  That  the  fail- 
ure of  the  Court  to  appoint  dbinterested  persons  to  act  as  ap- 
praisers, is  no  reason  why  the  executor's  account  should  not  be 
settled  and  allowed,  if  just  and  correct,  is  a  proposition  almost  self- 
evident.  And  anotlier  complete  answer  to  what  is  said  upon  this 
point  is,  that  the  proof  is  satisfactory  to  us  that  the  property  sold 
was  appraised  at  what  it  was  worth,  and  sold  for  its  full  value  in 
the  market. 

The  first  item  of  expenditure  in  the  account  which  is  complained 
of  is  that  for  repairs  upon  certain  buildings,  and  improvements  of 
certiun  real  estate,  owned  by  the  executor  and  the  deceased  in  his 
lifetime  as  tenants  in  common.  It  does  not  seem  to  be  claimed 
that  the  executor  had  not  the  right  to  make  these  improvements ; 
and  the  only  objection  which  is  made  to  this  item  is  that  it  is 
exorbitant.  Whether  it  is  so,  is  the  only  question  to  be  decided 
by  this  Court.  The  sum  of  money  expended  for  these  purposes 
amounts,  in  the  aggregate,  to  three  thousand  one  hundred  and 
forty-one  dollars,  and  as  the  deceased  was  the  owner  of  an  undi- 
vided half  only,  but  half  of  this  sum  (fifteen  hundred  and  seventy 
dollars)  is  charged  to  the  estate.  It  can  hardly  be  doubted  that 
this  sum  was  paid  by  the  executor  for  the  improvements.  But 
witnesses  on  behalf  of  the  contestants,  who  made  an  estimate  of 
the  value  of  these  improvements,  testified  that  they  should  not  have 
cost  over  about  twenty-seven  hundred  dollars.  The  difference 
between  this  estimate  and  the  amount  expended  by  the  executor 
was  about  four  hundred  and  forty  dollars  on  the  entire  improve- 
ments— or,  two  hundred  and  twenty  dollars  on  the  estate's  propor- 
tion of  the  cost.  From  this  item  in  the  account,  it  is,  therefore, 
contended,  should  be  deducted  two  hundred  and  twenty  dollars. 
This  difference  between  the  estimate  and  the  amount  charged  in  the 
account  by  the  executor  is  certainly  not  very  damaging  to  him, 
even  if  there  were  no  testimony  in  support  of  the  item ;  for  it  is 
well  known  that  estimates  of  the  costs  of  improvements  of  the 
character  made  by  the  executor  are  seldom  anything  m6re  than  an 
approximation  to  what  is  usually  the  real  cost.    Hence,  we  doubt 
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whether,  if  there  were  no  testimony  whatever  on  the  part  of  &e 
executor  in  opposition  to  that  presented  by  the  contestants,  ihia 
item  should  be  remedied.  But  the  executor  did  produce  testimony 
fully  showing  the  sum  paid  by  him  for  these  improvements,  and 
charged  to  the  estate,  to  be  moderate  and  reasonable ;  some  of  the 
witnesses  estimating  their  value  at  thirty-eight  hundred  dollars. 
The  testimony  being  thus  conflicting,  and  the  Court  below  having 
allowed  the  item  as  a  just  and  legal  charge  against  the  estate,  we 
would  not  feel  justified  in  disturbing  the  decree,  even  if  not  entirely 
satisfied  that  it  was  correct.  But  the  evidence  fully  satisfies  ns 
that  the  item  is  just  and  was  properly  allowed. 

Even  if  it  were  satisfactorily  shown  that  the  executor  paid  two 
hundred  and  twenty  dollars  more  than  the  real  value  of  the  improve- 
ments, if  he  acted  in  good  faith  and  exercised  ordinary  discretion 
and  circumspection  in  the  matter,  we  are  not  satisfied  that  he  should 
be  held  to  answer  for  such  excess  over  the  real  value.  (^Chritijf 
V.  McBride,  1  Scam.  74.)  And  we  find  nothing  in  the  record 
to  impeach  either  the  good  faith  or  the  judgment  of  the  executor 
in  the  matter  of  improvements.  We  conclude  then  that  the  Court 
below  very  properly  refused  to  deduct  anything  from  this  item. 

It  is  next  claimed  that  the  executor  has  not  accounted  for  all  the 
money  received  by  him  as  rent,  and  that  he  leased  the  propeHy 
belonging  to  the  estate  for  much  less  rent  than  could  have  been  ob- 
tained. Upon  these  points  also  we  find  the  testimony  conflicting. 
Upon  the  charge  that  all  the  rents  collected  are  not  accounted  for, 
the  evidence  is  very  strongly  in  favor  of  the  executor.  It  is  con- 
ceded that  the  rent  agreed  to  be  pud  by  Peiser,  at  first,  was  one 
hundred  and  fifty  dollars,  but  Lovely,  Vucovich,  and  Medin,  tes- 
tify that  it  was  reduced  to  one  hundred  dollars  per  month,  and  their 
testimony  is  corroborated  by  the  entries  made  at  the  time  in  the 
books  kept  by  the  executor.  This  Court  cannot  treat  this  testimony 
as  unworthy  of  belief,  when  it  preponderates  over  that  against  it, 
and  the  Court  below  credited  and  upon  it  settied  the  account.  And 
accepting  it  as  true,  the  amount  returned  by  the  executor  for  rents 
is  correct,  and  so  it  should  be  settled. 

Whether  the  executor  rented  the  several  buildings  to  the  best 
advantage,  and  in  this  respect  discharged  his  duty  faithfully  and 
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jadiciously,  are  questions  which  it  is  always  very  difficult  to  deter- 
mine, for  it  does  not  bj  any  means  follow  that  the  property  should 
have  been  leased  to  those  who  offered  to  pay  the  highest  rent. 
That  is  not  the  only  matter  to  be  considered  in  securing  a  tenant. 
The  purposes  for  which  the  property  is  to  be  used,  the  responsibility 
of  the  lessee,  the  length  of  time  for  which  he  may  agree  to  lease, 
and  many  other  circumstances  of  the  kind,  must  necessarily  be 
taken  into  consideration.  That  the  executor  was  offered  more  rent 
than  he  received  from  those  to  whom  he  rented,  is  but  little  or  no 
mdication  of  mismanagement  on  his  part.  With  all  the  circum- 
stances to  be  considered  in  such  a  case,  the  mere  proof  that  more 
rent  was  offered,  or  might  have  been  obtsdned,  is  not  sufficient  to 
justify  the  conclufflon  of  misconduct  or  bad  &ith  on  the  part  of  the 
executor.  Where  so  much  must  necessarily  be  left  to  the  discretion 
of  the  executor,  he  should  not  be  held  to  account,  or  his  conduct 
impeached,  except  upon  strong  and  satisfactory  proof.  Here,  how- 
ever, there  is  proof  that  the  executor  generally  received  and  has 
accounted  for  as  high  rents  as  could  have  been  obtamed  from  re>' 
sponsible  tenants.  True,  some  witnesses  testify  that  they  offered 
more  rent  for  the  premises  than  was  being  paid,  but  the  answer 
which  one  of  them  says  was  made  him,  may  serve  as  an  explana- 
tion why  such  offers  may  not  have  been  accepted.  The  executor, 
he  says,  informed  him  that  he  preferred  to  rent  the  premises  to  the 
tenant  then  in  possession,  for  less  money  than  that  offered,  because 
he  considered  him  a  responsible  man.  The  executor  seems  to  have 
secured  good  tenants,  and  he  may  very  properly  have  concluded 
that  it  was  better  for  the  estate  to  retain  them  than  to  rent  to  others 
of  doubtful  responsibility  at  higher  rents.  It  is  shown  that  the 
San  Francisco  Saloon  was  rented  at  six  hundred  dollars  per  month 
for  the  first  three  months  after  the  appointment  of  the  executor, 
but  so  it  is  also  proven  that  it  became  necessary  to  reduce  it,  as  the 
busmess  would  not  warrant  the  payment  of  that  amount. 

If  it  were  shown  that  the  executor  in  bad  faith,  or  injudiciously, 
rented  the  property  of  the  estate  for  less  than  it  should  have 
brought,  and  what  could  with  judicious  management  have  been  ob- 
tuned,  undoubtedly  he  should  be  held  to  account.  But  the  evidence 
to  establish  it  should  be  of  the  most  satisfactory  character.    In  tbs 
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case  the  evidence  is  conflicting,  and  on  the  whole  we  think  there  is 
safficient  testimony  to  uphold  the  conclasion  attained  bj  the  Court 
below  upon  this  it^m  also. 

It  is  claimed  further  by  the  heirs  that  the  item  for  funeral  ex- 
penses is  extravagantly  high.  It  certainly  appears  exorbitant, 
amounting  in  the  aggregate  to  over  thirteen  hundred  dollars.  But 
every  item  making  up  this  large  aggregate  is  given  by  the  executor, 
and  his  proofs  establish  beyond  doubt  that  he  paid  out  the  full 
amount  charged.  And  the  evidence  on  behalf  of  the  contestants 
does  not  show  the  amount  thus  paid  to  be  unusual  or  extravagant. 
It  is  not  claimed  that  the  executor  should  not  have  sent  the  body 
to  California  for  burial,  but  it  is  claimed  that  tlio  amount  paid  for 
doing  it  was  more  than  should  have  been  paid,  and  that  the  body 
could  have  been  sent  to  its  burial  place  by  public  conveyance,  for 
about  two  hundred  dollars  less  than  the  sum  charged  by  the  execu- 
tor, as  having  been  paid  by  him.  But  the  evidence  shows  that  the 
usual  charges'  by  private  conveyances  at  that  time  for  like  services 
were  fully  as  much  as  what  is  charged  in  this  account,  and  this  was 
the  mode  of  conveyance  employed  by  the  executor.  Should  he 
have  employed  the  cheaper  mode  ?  and  if  so,  should  he  be  held  to 
account  for  the  surplus  ?  It  seems  if  there  were  any  good  reason 
why  the  body  of  the  testator  should  be  taken  to  California  for 
burial,  upon  the  same  reason  it  should  be  conveyed  there  in  a 
decent  and  respectable  manner.  There  was  the  same  reason  for 
employing  a  private  conveyance  in  this  case,  as  there  is  usually  for 
employing  a  hearse  instead  of  a  common  cart,  which  might  be 
secured  for  much  less  money  than  tlie  ordinary  conveyance.  The 
evidence  certainly  discloses  no  want  of  good  feiith  in  the  executor 
in  this  matter,  nor  indeed  anything  that  the  most  prudent  and  judic- 
ious man  might  not  have  done  under  like  circumstances.  With 
respect  to  funeral  expenses,  the  Courts  generally  take  into  consider- 
ation all  the  circumstances  of  each  case,  and  when  executors  have 
acted  with  ordinary  prudence,  they  are  not  held  personally  liable. 

So  it  may  be  said  of  the  expenses  of  the  last  dckness.  Ibey 
appear  extravagant :  the  proof,  however,  abundantly  shows  that  all 
the  items,  including  the  surgeon's  bill,  were  no  more  than  the  usual 
charges  for  like  services  at  that  time.     Such  testimony  is  soffid^t 
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to  sastain  tho  action  of  the  executor  in  the  payment  of  these  ex- 
penses of  the  last  sickness. 

The  next  complaint  made  against  the  executor  is,  that  he  was 
interested  in  the  purchase  of  the  property  in  the  San  Francisco 
Saloon  belonging  to  the  estate.  This  is  expressly  prohibited  by  the 
statute ;  and  if  the  Court  were  satisfied  that  it  was  so,  it  might 
have  declared  the  sale  absolutely  void — ^if  third  parties  would  not 
be  affected — and  ordered  all  the  profits  made  from  the  retail  sale 
of  the  liquors  to  be  paid  to  the  estate ;  or  if  it  were  more  beneficial 
to  the  estate,  could  have  affirmed  the  sale.  In  such  case,  the 
interest  of  the  estate  is  alone  to  goyem  the  action  of  the  Court. 
The  sale  should  not  be  set  aside  if  to  do  so  would  be  in  any  wise 
prejudicial  to  the  interests  of  the  estate.  Whether  the  executor 
was  interested  or  not,  it  is  perfectly  evident  from  the  testimony 
that  the  property  was  sold  for  its  full  market  value,  and  the  money 
received  from  it  paid  to  the  estate.  Under  such  circumstances 
the  Court  should  not  arbitrarily  set  the  sale  aside,  whether  beneficial 
to  the  estate  or  not.  However,  that  the  executor  was  interested  in 
the  purchase  is  an  assumption  hardly  warranted  by  the  evidence. 
On  the  contrary,  the  persons  who  had  the  best  opportunity  of  knoyr- 
ing — those  to  whom  the  sale  was  in  fact  made — testify  that  he  was 
not ;  that  he  did  not  become  interested  in  the  saloon  until  after 
the  appraisement  and  sale  to  Lovely  and  Vucovich.  It  is  true,  an 
executor  or  administrator  subjects  himself  to  suspicion  when  he 
acquires  an  interest  in  property  belonging  to  tho  estate,  even  after 
sale  to  third  parties — and  hence,  it  should  always  be  avoided ;  but 
there  is  nothing  in  the  law  to  prohibit  him  from  becommg  interested 
after  the  estate  has  ceased  to  have  an  interest.  The  testimony  in 
this  case  shows  that  Medin  did  not  purchase  from  the  estate  and 
was  not  interested  in  that  sale,  but  he  acquired  an  interest  after 
a  sale  for  its  full  value  to  Lovely  and  Vucovich.  An  interest  so 
acquired,  although  it  may  create  the  suspicion  that  he  was  inters 
ested  in  the  first  sale,  is  Tievertheless  not  sufficient  to  authorize 
setting  it  aside.  The  Court  ruled  correctly,  then,  in  refusing  to 
disturb  the  sale. 

Again :  The  contestants  complain  that  proper  diligence  was  not 
used  to  collect  the  debts  due  the  estate.    It  is  not,  however,  shown 
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that  anj  solvent  debt  has  been  lost  bj  the  default  of  the  executor. 
The  attempt  to  do  so  proved  abortive.  As  no  value  was  placed 
upon  these  debts  in  the  inventory,  they  must  be  considered  des- 
perate ;  and  in  such  case  the  burden  of  proof  is  upon  the  contest- 
ants, when  it  is  sought  to  make  the  executor  liable  for  loss  resulting 
from  such  cause. 

In  the  case  of  Rowan  v.  Eirhpairich  et  als.^  (14  HI.  12) 
where  an  attempt  was  made  to  hold  the  executor  liable  for  uncol- 
lected debts,  the  Court  used  this  language,  which  is  pertinent  here: 
^'  Prima  facie  his  (the  executor's)  estate  should  not  be  held  liable 
for  any  of  the  uncollected  debts  which  were  inventoried  as  des- 
perate. Upon  clear  proof  that  any  debt  was  lost  through  his  care- 
lessness or  want  of  attention,  his  estate  should  undoubtedly  be  held 
responsible ;  but  an  administrator,  who  has  acted  in  good  fidth  in 
the  collection  of  the  debts  due  his  intestate,  and  intended  fully  and 
fairly  to  discharge  his  duty  in  that  respect,  ought  not — ^if  his  inten- 
tions have  been  decided  by  a  reasonable  judgment  in  the  matter — 
be  charged  with  the  loss  of  debts  which  he  has  failed  to  collect 
While  care  must  be  taken  to  guard  against  an  abuse  of  their  trusts, 
by  administrators,  Courts  ought  not  to  hold  them  personally  liable 
upon  slight  grounds,  lest  suitable  persons  be  deterred  from  under- 
taking these  offices."  An  executor  or  administrator  should  cer- 
tainly  make  all  reasonable  effort  to  collect  the  debts  due  the  estate; 
but  he  should  not  involve  it  in  litigation  for  claims  which,  in  hb 
judgment,  could  not  be  collected.  If  the  debts  be  inventoried  as 
desperate,  he  should  not  be  held  for  any  uncollected,  unless  it  be 
shown  that  they  were  lost  by  his  want  of  proper  management  or 
effort. 

We  do  not  wish  to  be  understood  as  holding  that  no  effort  should 
be  made  to  collect  even  desperate  debts ;  on  the  contrary,  the  exec- 
utor should  make  all  reasonable  exertion  to  collect  them.  If, 
however,  no  collections  are  made,  the  burden  of  proving  that  they 
might,  by  proper  effort,  have  been  coUected,  lies  upon  those  who 
seek  to  make  the  executor  or  administrator  liable  for  loss.  In  short, 
prima  facie^  all  debts  which  are  inventoried  as  desperate,  or  to 
which  no  value  is  attached,  are  to  be  treated  as  uncoUectable — 
hence,  it  is  incumbent  upon  those  claiming  that  they  were  solvent 
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and  collectable  to  establish  that  fact.  In  this  case,  as  before  stated, 
the  contestants  have  not  shown  that  anj  collectable  debt  has  heen 
lost  bj  the  fault  of  the  executor.  He  should  not',  therefore,  be  held 
answerable. 

So,  too,  it  is  claimed  the  executor  had  no  authority  to  paj  the 
assessment  levied  upon  mining  stocks  belonging  to  the  estate.  It 
is  admitted  that  the  assessments  were  actually  levied ;  that  thej 
were  psud  by  the  executor ;  that  if  not  paid,  the  stocks  would  have 
been  sold ;  and  that  the  stock  was  worth  more  than  the  assessments 
levied  at  the  time  of  payment. 

Under  the  statute  of  this  State  the  executor  and  administrator 
have  the  possession  and  control  of  both  the  real  and  personal  prop- 
erty belon^g  to  the  estate,  which  it  is  incumbent  upon  them  to 
manage  under  the  direction  of  the  Probate  Court  prudently  and 
economically,  always  of  course  following  the  requirements  or  direc- 
tions of  the  statute  where  any  exist.  The  statute  makes  it  his  duty 
to  care  for  and  manage  the  estate.  With  the  possession  and  full 
control  of  all  the  property  of  the  estate  in  the  executor  or  adminis- 
trator, who  is  required  to  manage  it  with  prudence  and  good  faith, 
can  it  be  said  with  any  show  of  reason  that  he  has  not  the  right, 
and  would  not  be  justified  by  an  order  of  the  Probate  Court  to  pay 
any  legal  claim  against  the  property,  which  if  not  paid  would  result 
in  its  loss  to  the  estate  ?  Is  it  not  the  executor's  or  administrator's 
duty  to  pay  all  legal  taxes  levied  upon  the  property  of  the  estate, 
or  will  he  be  justified  in  permitting  it  to  be  sold  to  satisfy  them  ? 
Why  is  it  not  equally  his  duty  to  pay  such  assessments  upon  mining 
stocks  as  may  be  legally  levied,  and  the  payment  of  which  is  neces- 
sary to  preserve  it  from  sale  ?  To  allow  valuable  stock  to  be  sold 
for  assessments  less  than  its  value,  would  certainly  subject  an 
executor  to  the  charge  of  misconduct.  It  is  perhaps  not  his  duty, 
nor  do  we  think  he  would  be  justified  in  holding  stock  which  is  sub- 
ject to  assessments  beyond  such  time  as  will  be  necessary  to  obtain 
an  order  of  Court  respecting  it.  Property  of  this  kind,  which  is 
only  an  expense  to  the  estate,  should  certainly  be  disposed  of  in 
some  way,  unless  it  be  quite  evident  that  it  would  be  fer  the  interest 
of  the  estate  to  hold  it.  But  ui  such  case  an  executor  would  cer^ 
tainly  subject  himself  to  liability  for  all  loss  unless  he  acted  under 
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the  direction  of  the  Court ;  for  his  primary  duty,  it  would  seem, 
is  to  obtidn  an  order  to  sell  such  property.  Bat  an  order  of  Court, 
ordering  him  to  pay  all  assessments,  is  a  sufficient  protection  to 
him.  It  is,  undoubtedly,  within  the  jurisdiction  of  the  Probate 
Court  to  order  such  payments ;  and  if  the  executor  act  in  obedience 
to  such  order,  it  would  surely  be  inequitable  to  charge  him  per- 
sonally with  payments  so  made,  or  refuse  to  allow  them  as  just  pay- 
ments made  for  the  estate.  The  Probate  Court  in  this  case  ordered 
the  executor  to  pay  all  assessments  then  due,  or  which  might  tiiere- 
after  become  payable  on  the  stock.  In  accordance  with  this  order 
a  large  sum  of  money  was  paid,  and  now  it  is  claimed  tibat  his  chum 
for  the  money  so  paid  should  not  be  allowed.  Had  he  not  acted 
under  an  order  of  Court  we  should  be  induced  to  think  it  should 
not  be  allowed,  for  payment  of  the  amount  of  assessments  here 
charged  would,  if  not  paid  by  order  of  Court,  be  unwarranted  under 
the  circumstances.  Why  the  Probate  Court  should  have  made  an 
order  so  general  and  sweeping  is  entirely  inexplicable,  unless  fliat 
tribunal  was  imbued  with  the  notion  so  prevalent  among  the  people 
in  general  at  that  period,  that  mining  stocks,  no  matter  how  un- 
profitable at  the  time,  or  how  heavy  the  assessments  upon  them, 
were  nevertheless  not  to  be  disposed  of  for  any  reasonable  sum, 
because  of  the  priceless  value  which  it  was  supposed  they  were  to 
possess  in  the  immediate  future.  No  matter  how  indiscreet,  tiie 
order  was  made,  the  executor  acted  in  accordance  with  it,  and  we 
see  no  just  grounds  upon  which  his  estate  can  be  chargeable  with 
the  money  so  paid. 

But  it  is  argued  by  counsel  that  no  such  order  was  ever  made. 
The  attorney  who  obtamed  it,  however,  testifies  positively  that  it 
was,  and  that  no  assessments  were  paid  until  after  it  was  made ;  that 
he  saw  the  order  among  the  papers  of  the  Court  after  this  difficulty 
between  the  contestants  and  the  executor  had  occurred.  It  does 
not  appear  to  have  been  entered  at  length  on  the  minute-book  of 
the  Court,  as  required  by  section  two  hundred  and  eighty  of  tiie 
Probate  Act ;  but  such  neglect  on  the  part  of  the  Clerk  of  tiie 
Court  can  in  no  wise  afiect  the  rights  of  the  executor,  nor  render 
the  order  less  efiective  as  a  protection  to  him.  It  was  no  fault  of 
his  that  the  order  was  not  properly  entered,  and  if  it  were  in  Act 
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made,  (and  upon  the  testimony  we  have  no  alternative  bat  to  believe 
flukt  it  was)  that  is  sofficient  for  his  protection.  The  order  itself,  it 
18  true,  was  the  best  evidence,  but  not  being  able  to  find  it  among 
tiie  records  of  the  Coarts,  secondary  evidence  of  its  character 
ahonld  certainly  be  allowed  in  a  case  of  this  kind.  The  Court 
below  received  the  evidence  of  the  attorney  who  obtained  the  order 
upon  that  matter,  and  properly  so. 

As  to  the  items  embraced  in  the  second  accomit,  it  is  only  neces- 
tnaj  to  say  that  they  have  once  been  settled  and  allowed  by  the 
Court ;  and  section  three  hmidred  and  thirty-nine  of  the  Probate 
Act  makes  such  settlement  final  and  conclusive  unless  reversed  on 
appeal.  The  language  of  this  section  received  the  consideration  of 
this  Court  in  the  case  of  Lueieh  v.  Medina  (8  Nev.  93)  where  it 
was  held  that  a  decree  of  settlement  closed  all  further  investigation 
in  the  respect  to  all  accounts  allowed,  except  where  some  error  or 
mistake  appeared  upon  the  record.  There  is  nothing  upon  the 
record  showing  that  any  item  of  the  second  account  was  allowed  by 
mistake,  or  that  the  Court  committed  any  error  in  so  allowing  it. 
The  decree  settling  it,  it  must  therefore  be  accepted  as  conclusive 
of  the  legality  and  justice  of  every  item  in  the  account. 

There  is  an  item  in  the  third  account  which  we  think  was  improp- 
erly allowed :  that  is,  the  claim  of  three  hundred  and  seventy-five 
dollars  allowed  Aud  &  Beebe,  for  attorneys'  fees.  This  charge  was 
for  service  rendered  in  a  controversy  between  the  executors  them- 
selves— ^Medin  opposing  the  qualification  of  Millatovich,  his  coex- 
ecutor,  who  was  afterwards  admitted.  The  services  rendered  were 
for  Bfillatovich. 

In  contests  of  this  kind  between  executors,  it  is  certmnly  not  just 
or  proper  that  the  estate  should  be  charged  with  the  expense.  It 
18  true,  a  portion  of  this  fee  was  previously  paid  and  allowed  by  the 
Court,  and  this  perhaps  led  Medin  to  believe  that  the  balance  would 
also  be  allowed ;  but,  properly,  he  should  have  been  held  liable  for 
the  entire  fee.  That  a  portion  of  it  has  been  paid,  by  the  order  of 
the  Court,  by  the  estate,  is  no  reason  why  it  should  be  charged 
with  the  balance.  This  item  was,  we  think,  improperly  allowed, 
and  must  be  stricken  out. 

We  are  unable  to  see  the  force  of  the  objection  that  Medin  is 
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not  a  competent  witness  on  his  own  behalf.  He  certainly  does  not 
come  within  the  exceptions  mentioned  in  section  thirteen,  (Stats. 

1864-6,  77)  as  that  section  is  interpreted  by  this  Court  in  the 
case  of  Honey  y.  BucMand,  (^ante  )  ;  nor  does  the  case  of  WUeox  r. 
Smith  (26  Barb.  87)  bear  out  the  position  of  counsel  for  ccmtest- 
Mits,  for  it  will  be  seen  by  that  case  the  code  of  procedure,  whidi 
in  New  York,  as  in  this  State,  allows  parties,  altiiough  interested, 
to  testify,  has  no  application  to  proceedings  in  the  Surrogate  Court ; 
whilst  in  this  State  it  is  expressly  declared  that  the  mode  of  pro- 
ceeding prescribed  by  the  Practice  Act  shall  be  applicable  to  pro- 
bate proceedbgs.  (Probate  Act,  Sec.  295.)  His  own  testimony 
is  not  of  course  sufficient  to  support  any  item  of  expencdture  exceed- 
ing twenty  dollars  without  a  Toucher,  (Probate  Act,  Sec.  234) 
unless  it  be  shown  that  vouchers  were  in  fact  taken,  but  were  lost 
or  destroyed,  and  no  new  vouchers  could  be  obtained. 

As  to  the  matter  of  costs  in  the  Court  below,  the  contestants  are 
certainly  entitied  to  them.  It  appears  that  upon  this  contest  tlie 
Court  below  deducted  the  sum  of  sixteen  hundred  and  seventy  dol- 
lars, the  most,  if  not  all,  of  which  was  properly  deducted.  To  tlus 
extent  the  contestants  prevailed  in  the  lower  Court,  and  are  enlitled 
to  their  costs.  Section  four  hundred  and  forty-one  of  the  Practice 
Act  declares :  ^^  There  shall  be  allowed  to  the  prevailing  party  in  any 
action  in  the  Supreme  Court,  District  Court,  and  Probate  Court, 
his  costs  and  necessary  disbursements  in  the  action  or  special  pro- 
ceeding, in  the  nature  of  an  action."  The  section  three  hundred 
and  eleven  of  the  Practice  Act  in  no  wise  conflicts  with  this  section, 
for  it  only  provides  for  the  allowance  of  costs  in  cases  not  othenai$e 
provided  for  by  law. 

The  order  of  the  Court  below  striking  out  the  cost  bill  filed  by 
the  contestants  was  therefore  erroneous  and  must  be  reversed. 
The  item  of  three  hundred  and  seventy-five  dollars  allowed  And  k 
Beebe  must  be  stricken  out,  and  the  decree  in  this  respect  is  ordered 
to  be  so  modified ;  otherwise,  it  is  affirmed ;  respondents  to  pay  the 
costs  of  this  appeal. 

Whitman,  J.,  did  not  participate  in  the  foregoing  decisicm. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  MARCO  MILLE- 
NOYIGH,  Dbcbasbd. — ^No.  2 — Executob,  Affellani. 

iHTKBISr    ON    MONIT  BORROWED    BT    EXKCUTORS  MOT    ALLOWSD.      AZL    exeCUtOr    Or 

administrator  has  no  authority  to  borrow  money  for  the  use  of  the  estate  rep- 
resented  by  him,  nor  will  interest  on  money  borrowed  for  the  estate  be  allowed. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  was  an  appeal  by  the  executor  from  the  same  decree  which 
was  the  basis  of  the  appeal  by  the  legatees  reported  in  the  foregoing 
case. 

Jt.  S  Mmek  and  WiUiams  ^  Bixlery  for  Executor,  Appellant. 

P.  0.  HundUtfj  for  Legatees,  Respondents. 

Executors  are  not  allowed  to  borrow  money  or  allowed  interest; 
(lAicich  V.  Medin,  8  Nev.  109 ;  Storer  v.  Storerj  9  Maes.  87.) 

The  pomt  of  mterest  has  been  passed  on  by  this  Court,  and  is 
the  law  of  this  case.  (^Lucieh  v.  Medin,  8  Nev.  109 ;  Phdan  v. 
San  Franciscoy  20  Cal.  89.) 

By  the  Court,  Lewis,  C.  J. : 

Marco  Medin,  the  executor  of  the  estate  of  Millenovich,  appeals 
to  this  Court  from  that  part  of  the  decree  disallowing  certain  items 
charged  in  his  final  account  as  interest  paid  on  money  borrowed  for 
th^  estate. 

In  our  opinion,  the  decree  in  this  particular  is  correct.  The 
statule  no  where  confers  upon  an  executor  or  admimstrator  the 
authority  to  borrow  money  for  the  use  of  the  estate  represented  by 
him.  No  order  of  Court  directing  him  to  do  so  was  produced  in 
this  case,  nor  was  there  any  showing  or  offer  to  show  that  the 
necessities  of  the  estate  required  anything  of  the  kind.  Were 
either  shown,  there  might  be  some  show  of  right  upon  the  side  of 
the  appellant;  but  in  the  absence  of  both  we  must  conclude  that  the 
borrowing  of  the  money  was  without  authority,  and  that  the  estate 
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flhoold  not  be  charged  with  interest  money  80  piud  by  him.  We 
do  not  wish  to  be  understood  as  holding  that  even  an  order  of 
Court  directing  an  executor  to  borrow  money  for  the  use  of  the 
estate,  without  a  showmg  that  its  necessities  required  it,  wiQ  justify 
tiie  payment  of  interest,  or  entitle  the  executor  to  have  it  allowed 
out  of  the  estate  if  paid  by  him.  It  is  sufficient  here  to  say  that, 
as  neither  was  shown  in  this  case,  the  appellant  has  failed  to  show 
error  in  the  particular  compluned  of.  The  decree,  so  far  as  it  dis- 
allows the  item  of  interest,  is  therefore  affirmed. 

Whttman,  J.,  did  not  participate  in  the  foregomg  decinon. 


WILLIAM  WEBSTER,  Rbspondbnt,  v.  HENRY  L.  FISH, 

Appellakt. 

ImvvofiON  TOO  Lin  to  bbstrain  Act  albjudt  doni.  Wamnts  alreadj  issued 
by  a  County  Auditor  are  beyond  the  reach  of  an  iijunction  suit  brought  to 
restrain  him  from  issuing  such  warrants. 

OouifTT  Wabhakts  isstiKD  NOT  AmcTBD  BT  SirBsicQUKirr  Injunction.  An  in- 
junction, to  restrain  the  issuance  of  warrants  by  a  County  Auditor,  csonot 
affect  parties  interested  in  warrants  already  issued  by  him. 

DiSTINCfTNESS  OV  COUNTT    FUNDS  —  ISSVANCB    OF    COUNTT    WaBHANTS.      The    Uktn 

fact  that  a  creditor,  having  a  right  of  payment  out  of  the  "  General  Fund  "  of 
a  county,  may  have  a  right  to  enjoin  the  County  Auditor  from  issuing  wai^ 
rants  in  favor  of  others  against  such  fund,  does  not  give  him  a  right  to  restrain 
the  Auditor  from  issuing  warrants  against  other  funds. 

CONBTRUCriON  AND  RlPAIB  OF    RoADS    AND    BaiOOES — PoWERS    OV    CotlNTT     CoH- 

mssiONXBfl  AND  AUDITOR.  Under  the  Act  of  1865,  relating  to  the  apportian- 
ment  of  county  revenues,  (Stats.  1864-6,  876)  it  is  within  the  power  of  County 
Commissioners  to  authorise  the  payment  of  indebtedness  incurred  in  the  ooo- 
struction  or  repair  of  public  roads  and  bridges,  out  of  the  **  General  Fund,** 
and  that  of  the  County  Auditor  to  draw  warrants  thereon  for  such  indebtedneaa. 
CoNSTRUcnoN  OF  Statutis — "General  Fund"  of  Countt.  Under  the  Act  of 
1865,  relating  to  the  apportionment  of  county  revenues,  (Stats.  1864*6,  876) 
the  cost  of  the  construction  and  repair  of  public  roads  and  bridges  may  pcti^ 
erly  be  considered  such  county  expenditures  as  may  be  met  by  moneys  in  tbs 
"  General  Fund  "  of  the  Court 

Appeal  from  the  District  Court  of  the  Third  Jadicial  District, 
Washoe  County. 


1869.]         SUPREME  COURT  OF  NEVADA.  191 


Webster  v.  Fish. 


Webster,  the  plaintiff,  was  the  District  Attorney  of  Washoe 
Conntj,  and  as  such  held  scrip  and  evidences  of  indebtedness 
against  the  ^^  General  Fond  "  of  the  county.  As  such  holder,  he 
commenced  this  suit  against  the  defends^t,  Fish,  who  was  County 
Auditor,  to  enjom  him  from  drawmg  the  warrants  referred  to  in  the 
opinion.  The  Court  below  granted  a  perpetual  injunction,  ^^  the 
auditing  of  the  claims  on  the  several  funds  hereinafter  named, 
[naming  the  several  claims  allowed  to  the  amount  of  over  six  thou- 
sand dollars]  being,  in  the  judgment  of  the  District  Court,  illegal 
and  without  authority  of  law." 

Robert  M.  Olarke^  for  Appellant. 

The  County  Conmiissioners  have  power  in  their  respective  coun- 
ties to  lay  out,  control,  and  manage  public  roads  and  bridges,  and 
to  make  such  orders  as  may  be  necessary  to  carry  their  control 
and  numagement  into  effect.  (Stats.  1864-5, 259,  Sec.  8,  Par.  4  ; 
Stats.  1866,  252,  Sec.  2.)  They  also  have  power  to  settle  and 
allow  all  accounts  legally  chargeable  against  the  county.  (Stats. 
1864-6,  258,  Sec.  8,  Par.  2.) 

The  power  to  pay  for  material  furnished  and  work  done  in  con- 
structing  bridges  or  repairing  roads  is  a  necessary  incident  to  the 
power  to  manage  and  control. 

The  several  county  funds,  as  created  by  law,  are :  Ist,  Gen- 
eral ;  2d,  Contingent ;  8d,  Indigent  Sick.  All  the  moneys  coming 
mto  the  counfy  treasury  must  be  apportioned  to  these  funds. 
(Stats.  1864-5,  376.)  Clearly,  under  general  law,  the  claims  in 
suit,  if  payable  at  all,  must  be  paid  out  of  either  the  General  or 
Contingent  Ainds. 

The  plaintiff's  clidms  are  against  the  General  Fund,  and  having 
no  demand  ag^dnst  the  Contingent  Fund,  are  in  no  sense  damaged 
or  prejudiced  by  warrants  drawn  on  that  fund. 

The  provirion  (Stats.  1866, 252,  Sec.  8)  which  provides  that  the 
Commissioners  may  levy  a  tax  not  exceeding  ^^  one-fourth  of  one  per 
cent,"  etc.,  is  directory.  If  the  Commissioners  do  not  see  proper 
to  levy  the  tax,  or  if,  when  levied,  prove  it  insufficient,  the  Commis- 
sioners may  draw  upon  or  use  other  moneys  to  pay  the  necessary 
expenses  of  constructing  or  repairing  roads  and  bridges.     The  Act 
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(Stats.  1867,  68)  providing  for  the  creation  of  road  districts,  elec- 
tion of  Supervisors,  and  levy  and  collection  of  four  dollars  poll  tax 
for  road  purposes,  does  not  affect  this  case. 

J,  H.  Flacky  for  Respondent. 
[No  brief  on  file.] 

By  the  Court,  Johnson,  J. : 

The  Board  of  Commissioners  of  Washoe  County,  firom  February 
8d,  to  July  9th,  1868,  allowed  a  number  of  claims  as  charges 
against  said  county,  for  work  performed  and  materials  furnished  in 
the  repair  of  public  roads  and  bridges  situated  therem ;  and  author- 
ized and  directed  warrants  therefor  to  be  drawn  against  certam 
funds,  known  respectively  as  the  ^^  General  Fund,"  ^^  Contingent 
Fund,"  and  "  Road  District  Fund,  No.  9,"  the  fund  out  of 
which  each  claim  was  to  be  paid,  being  specified.  In  due  course 
these  claims  were  audited  by  the  County  Auditor,  in  accordance 
with  the  directions  of  the  Board,  and  the  warrants  in  part  drawn 
and  paid,  when,  on  the  thirtieth  of  July,  1868,  the  plaintiff  in  tins 
case  brought  an  action  in  the  proper  Court  to  enjoin  tiie  issuance 
of  warrants  on  all  of  these  claims.  The  only  grounds  stated  in  the 
complamt  on  which  such  action  can  be  considered  are,  that  certiun 
moneys  were,  by  the  order  of  such  Board,  placed  in  these  funds ; 
that  warrants  drawn  thereon  were  payable  in  the  order  they  were 
allowed ;  that  the  plaintiff  was  a  creditor  of  such  counfy,  evidenced 
by  certain  other  warrants  drawn  against  the  ^'  General  Fund,"  but 
of  later  date  than  the  first  named  claims,  whereby  the  payment  <^ 
his  demands  against  the  county  would  be  postponed  to  a  much  later 
time,  to  his  great  injury  and  damage.  A  demurrer  to  the  com- 
plmt  was  interposed  on  behalf  of  defendant,  for  the  reason  that 
the  facts  stated  did  not  constitute  a  sufficient  cause  of  action.  This 
demurrer  was  overruled,  and  defendant  declining  to  make  answer, 
final  judgment  was  rendered  against  him,  with  an  order  enjoining 
and  restraining  the  issuance  of  warrants  on  any  of  these  claims. 

Defendant  appeals  to  this  Court  from  the  judgment  and  order. 
It  is  manifest  that  the  pleading  does  not  under  any  just  view  of  the 
case  support  in  full  the  judgment  and  order.     The  warrants  which 
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had  been  issued  before  suit  was  commenced  and  notice  thereof, 
were  beyond  the  reach  of  such  process,  but  inasmuch  as  this  part 
oS  the  decree  and  order  was  perfectly  harmless  and  could  in  no 
wise  affect  the  parties  in  interest,  we  perhaps  would  not  consider  it 
necessary  to  interfere,  provided  this  was  the  only  error  apparent 
from  the  record. 

As  before  stated,  a  portion  of  the  claims  allowed  by  the  Board, 
for  which  warrants  had  been  and  were  proposed  to  be  issued  by  the 
Auditor,  were  against  funds  other  than  the  ^'  General  Pund,"  whilst 
the  warrants  held  by  plaintiff  called  for  payment  out  of  the  ^^  Gen- 
eral Pund"  only.  It  is  in  no  manner  shown  that  the  issuance  of 
warrants  against  the  two  other  funds  would  in  the  least  degree  im- 
pair the  value  of  his  securities,  or  postpone  the  time  of  their  pay-  - 
ment.  Plamtiff 's  only  interest  in  the  matter,  at  best,  is  in  protect- 
ing the  '^  General  Pund,''  and  to  extend  the  order  beyond  this  was 
error. 

In  passing  upon  the  next  and  only  remaining  question,  we  must 
likewise  be  restricted  to  the  matters  embraced  in  the  record  of  the 
case,  whether  upon  the  facts  therein  relied  on,  warrants  might  law- 
fully be  drawn  on  the  ^^  General  Pund  "  for  county  indebtedness 
incurred  in  th^  construction  or  repair  of  public  roads  and  bridges. 
Aided  by  the  brief  of  appellant's  counsel,  there  being  no  appear- 
ance in  this  Court  on  behalf  of  respondent,  we  have  looked  into  the 
several  statutes  of  this  State  regulating  the  duties  and  powers  of 
Boards  of  County  Commissioners  in  connection  with  this  subject, 
and  conclude  that  it  was  within  the  power  of  the  Board  to  authorize 
tiie  payment,  and  for  the  County  Auditor  to  draw  warrants  on  the 
"  General  Fund  "  for  such  indebtedness.  The  law  (Stats.  1864-^, 
876,  Sec.  1)  requires  '^  Boards  of  County  Commissioners  in  the 
several  counties  of  this  State,  to  apportion  all  the  moneys  coming 
into  the  county  treasury,  or  so  much  thereof  as  is  not  by  law  set 
aside  into  special  funds,  as  follows:  two-thirds  shall  go  into  the 
General  County  Pund."    *    *    * 

The  purposes  of  this  fund,  or  the  objects  of  county  expenditure 
to  which  it  shall  be  applied,  are  nowhere  defined  by  our  law ;  and 
being  thus  undefined,  except  so  far  as  the  usual  signification  and 
meanmg  of  ihe  words  import,  we  are  of  tiie  opinion  tiiat  public 
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roads  and  bridges  may  properly  be  considered  sach  countj  expend- 
itures as  may  be  met  by  moneys  in  the  '^  General  Fand,"  and, 
consequently,  warrants  might  be  lawfully  drawn  thereon  for  sadi 
purposes.  Whether  such  appropriation  of  moneys  in  the  ^^  (}enenl 
Fund  "  would  be  authorized,  in  case  it  was  shown  that  taxes  had 
been  collected  for  road  purposes  under  either  the  general  road  law 
or  the  Act  authorizing  the  levy  and  collection  of  a  special  tax,  we 
do  not  pass  on  now,  as  the  matters  stated  in  the  pleading  in  no  way  i 
ruse  any  such  issue. 

Judgment  and  order  reversed,  with  directions  to  the  Court  below 
to  dismiss  the  case. 


THE  STATE  OF  NEVADA  bx  rbl.  WILLIAM  HOOTEN 

€t  aU.  V.  D.  0.  McKINNEY. 

Constitutional  Construction.  Section  two  of  the  Act  of  1869,  proTiding  for  tlw 
transfer  of  certain  records  and  suits  from  the  county  seat  of  Lander  County  to 
the  county  seat  of  White  Pine  County,  (Stats.  1869,  187)  though  local  and 
special  in  its  nature,  does  not  provide  for  changing  the  venue  in  any  caae,  and 
is  therefore  not  in  conflict  with  section  twenty  of  article  four  of  the  Consti- 
tution. 

Changi  or  YiNux,  what.  To  change  the  venue  in  a  case  is  to  direct  the  trial  to 
be  had  in  a  different  county  from  that  where  the  venue  is  laid ;  bat  if  a  iMV 
county  be  created  out  of  a  portion  of  an  old  one,  an  Act  directing  snito  rdating 
to  property  in  the  new  one  to  be  tried  in  the  new  county  is  not  an  Act  chang- 
ing the  venue  of  such  suits. 

Transfer  of  Records  from  Lander  to  White  Pine  County.  Where  the  County 
of  White  Pine  was  created  out  of  a  portion  of  the  County  of  Lander,  and  oer- 
tain  records  and  suits  relatmg  to  prq)erty  in  the  new  county  were  directed  by 
legislative  act  to  be  transferred  from  the  county  seat  of  Lander  County  to  the 
county  seat  of  White  Pine  County,  and  to  be  tried  in  the  District  Court  of  the 
Eighth  instead  of  the  Sixth  Judicial  District :  Held,  that  such  Act  waa  not  an 
Act  changing  venue  within  the  meaning  of  the  constitutloaal  prohibition  of  a 
legislative  change  of  venue. 

Statutory  Construction — ^Transfer  of  Judicial  Records.  The  Act  of  1869, 
providing  for  the  transfer  of  certain  records  and  suits  from  Lander  to  Whito 
Pine  County,  (Stats.  1869,  187)  is  not  an  Act  regulating  the  practice  of  Courii 
of  Justice. 
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Mjlhdamus.  Under  the  Act  of  1860,  proriding  for  the  transfer  of  certain  records 
and  snito  from  Lander  to  White  Pine  Gonnty,  (Stats.  18i&9,  187) :  ffeid,  that  it 
was  the  duty  of  the  County  Clerk  of  Lander  County  to  transfer  the  records 
and  suits  therein  directed  to  be  transferred,  and  that  he  could  be  compelled  to 
do  so  by  mandamus. 

Application  to  the  Sapreme  Court  foi^  mandamus. 

The  relators,  William  Hooten,  F.  W.  Clute,  and  J.  R.  Withing- 
ton,  were  defendants  in  an  ejectment  suit  brought  against  them  by 
M.  Monahan  and  John  P.  Kellej,  for  certain  land  in  the  town  of 
Hamilton,  the  county  seat  of  the  new  County  of  White  Pine.  It 
was  the  records  and  papers  in  that  suit  which  they  desired  to  have 
transferred  from  Austin,  the  county  seat  of  Lander  County. 

From  the  answer  of  the  respondent,  it  appears  that  the  relators 
had  made  a  motion  in  the  Sixth  District  Court  for  a  transfer  of  the 
case,  on  the  same  grounds  as  those  presented  in  this  application; 
and  that  on  such  motion  it  had  been  held  that  the  Act  of  1869, 
providing  for  such  transfer,  was  unconstitutional  and  void,  and  the 
transfer  refused.  The  case  had  then  been  tried  at  Austin  as  to  the 
defendant  Clute,  and  judgment  rendered  against  him,  and  a  motion 
by  him  for  a  new  trial  was  pending  in  the  Sixth  District  Court  at 
the  time  of  this  application  to  the  Supreme  Court. 

Clarke  ^  WeUs,  for  Relators. 

The  Act  of  March  5th,  1869,  authorizing  the  transfer  of  certain 
suits,  etc.,  is  not  a  '^  special,"  or  ^^  local "  law,  ^^  chan^g  the  venae 
in  civil  and  criminal  cases  " : 

1st.  Because  it  is  an  Act  afiecting  the  whole  public,  and  not 
particular  individuals. 

2d.  Because  it  is  an  enforcement  of  the  general  policy  of  the 
law,  and  makes  no  exceptions  to  that  general  policy. 

8d.  Because  it  was  a  necessity  resulting  from  the  creation  and 
organization  of  White  Pine  County,  correcting  all  incongrmty  pro- 
duced in  the  operation  of  the  general  laws  of  the  State  by  the 
creation  of  said  county,  the  power  to  correct  which  flowed  from  the 
power  to  create. 

4th.  Because  an  Act  directing  the  transfer  of  judicial  records 
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from  an  old  coantj  where  the  suit  is  pendmg,  to  a  new  county 
where  the  subject  matter  is  situated  is,  in  no  sense,  a  ^^  change  of 
venue,"  as  inhibited  by  the  Constitution. 

The  term  ^^  local,"  has  really  no  place  in  this  discussion.  It  is 
scarcely  possible  to  conceive  a  local  law  ^^  provicling  for  chang^ 
the  venue  in  civil  and  criminal  cases."  ^^  Special "  laws  changing 
the  venue  necessarily  aflfect  individuals — ^not  localities.  When  we 
^ve  full  scope  and  efficiency  to  the  term  '^  special,"  we  find  the 
term  ^^  local "  left  wholly  without  pertinent  application  to  the  clause 
in  hand.  It  has  no  more  direct  application  to  the  clause,  ^^  provid- 
ing for  the  change  of  venue  in  civil  and  criminal  cases,"  than  to 
the  clause  "  granting  divorces,"  or  ^^  chan^g  the  names  of  per- 
sons," nor  than  the  term  '^  special "  has  to  the  clause  ^'  regulating 
the  practice  in  Courts  of  Justice." 

It  is,  then,  with  the  term  ^'  special "  we  have  to  deal.  What 
are  we  to  understand  by  a  special  law  providing  for  changing  the 
venue  in  civil  and  criminal  cases  ?  Manifestly  this :  An  Act  of 
the  Legislature  directing  the  transfer  of  a  particular  cause,  from 
the  county  where  the  subject  matter  of  the  action  lies  or  the  parties 
to  the  action  reside;  this  was  the  evil  sought  to  be  prevented. 
The  Act  of  the  Legislature  of  California  to  change  the  venue  m 
Horace  Smith's  case,  is  illustrative  of  the  point;  and  we  have 
reason  to  believe  that  very  Act  led  to  the  insertion  of  the  clause, 
in  our  fundamental  law,  under  consideration.  Clearly,  the  Act  is 
not  speeialf  in  this  or  any  just  sense,  nor  is  it  fraughi  with  any  of 
the  evils  sought  to  be  obviated.  On  the  contrary,  it  is  in  accord 
with  the  spirit  of  the  law  and  general  policy  of  the  State,  and 
relieves  from  an  exceptional  hardship,  wholly  and  purely  incident 
to  the  creation  of  White  Pine  County,  by  putting  causes  for  trial 
into  the  county  where  the  parties  reside  and  the  subject  matter  is 
situated,  the  county  where  the  general  law  requires  the  trial  to 
take  place ;  and  does  not  apply  to  any  particular  case  or  individual, 
but  embraces  all  cases  and  persons  fallmg  within  its  scope. 

The  venue  of  an  action  is  the  locality,  neighborhood,  or  county, 
where  the  subject  matter  of  the  suit  is  situated,  or,  in  personal 
actions,  wherein  the  parties,  or  some  of  them,  reside.  While  it  is 
in  some  sense  the  place  of  trial,  it  is  by  no  means  always  oompre- 
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bended  by  tbe  place  wbere  a  cause  is  tried.  It  is  a  law  tenn  of 
fixed  and  well-understood  significance.  (8  Bl.  Com.  294 ;  Oould's 
Pleading,  Cb.  8,  Sec.  102 ;  Stepb.  Plead.  398 ;  8  Bouy.  Inst. 
210.) 

Tbis  is  fbe  sense  in  wbicb  the  term  is  used  in  our  Constitution. 
Tbe  intention  was  to  prevent  the  Legislature  firom  removing  a  cause 
firom  tbe  county  where  the  fact  transpired,  or  tbe  subject  matter 
was  situated,  to  secure,  among  other  things,  that  time-honored 
right  of  trial  by  jury  of  the  vicinage. 

Q-arber  ^  Thomtony  for  Respondent. 

Tbe  Act  of  March  5th,  1869,  is  in  direct  conflict  with  tbe  pro- 
visions of  the  Constitution  tiiat  tbe  Legislature  shall  not  pass  local 
laws  regulating  tbe  practice  of  Courts  of  justice  and  provi<fing  for 
changing  the  venue  in  civil  and  criminal  cases.  It  is  ''  local "  and 
^'  special,"  inasmuch  as  it  refers  to  only  two  counties,  operating  in 
them  alone,  and  not  over  tbe  entire  State,  and  as  it  refers  to  those 
cases  only  pending  in  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, of  a  certain  class,  and  not  to  other  cases  of  tbe  same  class 
pending  in  the  other  District  Courts  of  the  State.  (^State  ex  rd. 
Clarke  v.  Jrwiny  April  Term,  1869.) 

Again,  the  applicants  for  tbis  mandamus  did  not  avail  themselves 
of  the  privUege  conferred  by  the  general  law  to  have  the  case 
transferred  from  Lander  to  White  Pine  County,  having  failed  to 
demand  the  transfer  before  answering.  (Stats.  1869, 199,  Sec* 
21.) 

In  tbe  action  of  Manahan  and  KeUey  v.  CluUy  WitMngton^  and 
JShatenj  tbe  three  defendants  answered  separately,  and  demanded 
separate  trials;  and  a  trial  in  the  Lander  District  Court  has  been 
bad  between  tbe  plaintiff  and  defendant  Clute,  and  judgment  ren- 
dered for  plaintiffs.  Clute  then  cannot  join  in  tbis  application  with 
the  other  defendants,  bis  case  having  been  tried,  and  it  being  re- 
quired in  application  for  change  of  venue  that  all  defendants  unite. 

By  the  Court,  Lewis,  C.  J. : 

Tbe  relators  ask  tbe  issuance  of  a  mandamus  by  tbis  Court  to 
compel  tbe  defendant,  who  is  the  County  Clerk  of  tbe  County  of 
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Lander,  to  transfer  certain  records  to  the  Clerk  of  the  new  Conntj 
of  White  Pine.  The  application  is  founded  solely  upon  section  two 
of  an  Act  entitled  '^  An  Act  authorirang  the  Transfer  of  certam 
Records  and  Suits  from  the  County  Seat  of  Lander  County  to  the 
County  Seat  of  White  Pine  County,"  which  reads  in  this  wise : 
^^  All  suits  now  pending  in  ihe  District  Court  of  the  Sixth  Judicial 
District,  which  in  any  way  appertain  to  property— real,  personal,  or 
mixed — ^belon^g  or  being  in  White  Pine  County,  and  all  actioDB 
for  the  recovery  of  any  debt,  claim,  or  demand  whatsoever,  between 
citizens  of  White  Pine  County,  shall,  (if  then  undetermined)  at 
least  ten  days  before  the  first  day  of  the  first  term  of  the  District 
Court  of  the  Eighth  Judicial  District,  be  by  the  County  Clerk  of 
Lander  County  transferred,  duly  and  legally  certified,  to  the  Counly 
Clerk  of  White  Pine  County ;  and  all  suits  so  transferred  shall  be, 
by  the  County  Clerk  of  said  White  Pme  County,  filed  in  his  office, 
and  entered  in  the  calendar  of  the  aforesud  first  term  of  said  Dis- 
trict Court :  provided  J  where  both  the  pluntiff  and  defendant  to  any 
suit  shall  file  a  written  statement  with  the  Couniy  Clerk  of  Lander 
Couniy,  requesting  that  the  suit  to  which  they  are  parties  may  be 
determined  in  said  Sixth  Judicial  District — ^then  and  not  otherwise, 
said  suit  or  smts  shall  not  be  transferred  as  herein  provided." 

Here  the  duty  is  unmistakably  imposed  upon  the  defendant  to 
transfer  the  records  in  question  in  this  proceeding ;  but  it  is  intw- 
posed  in  his  behalf,  that  the  section  above  quoted  is  in  conflict  with 
a  portion  of  section  twenty,  article  four,  of  the  fundamental  law  of 
the  State,  which  declares  that  the  Legislature  shall  not  pass  '^  local 
or  spedal  laws  "**«(<  providing  for  changing  the  venue  in  civil 
or  criminal  cases."  This  Act,  it  is  argued,  is  local  and  spedal, 
and  provides  for  changing  the  venue  in  the  cases  directed  to  be 
transferred  to  White  Pine  Counfy — Whence,  it  conflicts  with  consth 
tutional  inhibition  here  referred  to,  and  is  void. 

Whilst  we  agree  with  counsel  for  the  defendant  that  the  law  m 
question  is  local  and  special,  it  does  not  in  our  judgment  change 
nor  provide  for  changing  the  venue  in  any  case.  To  ascertun 
whether  our  conclusion  upon  this  point  be  correct  or  not,  it  may  be 
necessary  to  inquire,  what  is  here  meant  by  tiie  venue  of  a  case  7 
Burrill  defines  tiie  word  ^^  venue  "  as  ^^  a  neighborhood ;  the  nei^ 
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borhood,  place,  or  county,  in  which  an  injury  is  declared  to  have 
been  done,  or  fact  declared  to  have  happened."  And  again :  ^'  The 
county  in  which  an  acticm  is  intended  to  be  tried,  and  from  the 
body  of  which  the  jurors  who  are  to  try  it  are  summoned.  To 
change  the  venue,  is  to  direct  the  trial  to  be  had  in  a  different 
county  from  that  where  the  yenue  is  laid,"  The  venue,"  says 
Souvier,  '^  is  the  county  from  which  the  jury  are  to  come  who  are 
to  try  the  issue."  This  is  doubtless  a  correct  definition  of  the 
word  as  used  in  the  Constitution — that  is,  it  is  the  county  wherein 
the  action  is  brought  and  the  jury  are  to  be  obtained.  The  action 
in  which  the  relators  are  interested  and  which  it  is  claimed  should, 
under  the  Act  in  question,  be  transferred  to  the  County  of  White 
Pine,  was  instituted  for  the  purpose  of  recovering  possession  of 
certain  real  estate  located  in  what  was  known  as  Lander  County 
at  the  time  the  action  was  commenced,  but  within  the  limits  of 
what  is  now  White  Pine  County,  which  was  erected  out  of 
territory  formerly  within  the  boundaries  of  Lander.  The  old 
County  of  Lander,  therefore,  at  the  time  the  Act  in  question  was 
passed,  was  the  proper  venue  of  the  action.  To  transfer  it  to  any 
county  beyond  the  territorial  limits  of  that  county,  would  undoubt- 
edly be  held  a  change  of  venue.  But  can  the  transfer  of  a  case, 
from  one  locality  of  a  county  to  another  locality  within  the  same 
county,  be  conadered  a  change  of  venue  ?  Certainly  not — ^because 
the  trial  is  still  to  be  had  within  the  same  venue — that  is,  witiun 
the  same  county. 

Let  it  be  supposed  that  a  District  Court  be  held  at  two  or  more 
places  in  the  same  county,  it  would  hardly  be  claimed  that  the 
venue  of  an  action,  which  might  be  transferred  from  one  of  such 
places  to  another,  would  be  changed.  No  geographical  division  of 
the  State  less  than  the  counties  is  recognized  in  ascertaining  or 
determining  the  venue  or  place  of  trial  of  an  action  instituted  in 
the  District  Courts — whence,  there  can  be  no  change  of  the  venue, 
unless  the  case  be  transferred  beyond  the  territorial  limits  of  the 
county  wbere  it  may  be  for  trial  at  the  time  of  its  removal.  If 
instead  of  transferring  it  from  one  locality  in  the  same  county  to 
another,  the  county  be  divided  in  two  or  more  counties,  can  it  be 
any  more  a  change  of  venue  to  transfer  a  case  by  the  same  Act 
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making  such  divbion  from  one  of  such  counties  to  another,  than  to 
transfer  it  from  one  locality  to  another  in  the  same  county  ?  There 
is  substantially  no  difference  between  the  two  cases — ^for  in  either 
the  action  would  still  be  triable  ^thin  the  same  territorial  limits. 

At  the  time  the  Act  under  consideration  was  passed,  the  law 
creating  the  County  of  White  Pine  had  not  taken  eflfect — hence, 
the  proper  venue  of  the  action  was  the  old  County  of  Lander, 
which  included  all  of  the  territory  embraced  in  the  new  County  of 
White  Pme.  Had  the  Legislature  simply  ordered  the  transfer  of 
the  case  from  Austin,  the  county  seat  of  Lander  County,  as  it 
stood  before  the  division,  to  Hamilton,  (which  is  now  the  county 
seat  of  White  Pine  County)  without  dividing  the  county,  it  will 
hardly  be  claimed  that  the  venue  would  be  thereby  changed.  But 
there  has  been  no  time  when  the  County  of  Lander,  with  its  pres- 
ent limits,  was  any  more  the  proper  venue  of  the  action  than  the 
County  of  White  Pine — ^because,  legally  although  not  practically, 
the  action  was  transferred  to  that  portion  of  the  County  of  Lander 
which  is  now  known  as  White  Pine  before  the  division  of  the  county 
— the  Act  ordering  the  transfer  taking  effect  on  March  2d,  while 
the  Act  creating  the  County  of  White  Pine  did  not  take  eflfect  until 
a  month  later.  Suppose  the  Legislature,  instead  of  dividing  the 
County  of  Lander,  had  established  an  additional  District  Court 
within  its  limits,  giving  jurisdiction  over  a  certain  portion  of  the 
county  only,  (assuming  for  the  present  that  the  Legislature  had  the 
right  to  do  so)  and  by  the  same  Act  transferred  cases  from  the  old 
to  the  new  Court,  it  cannot,  we  think,  be  successfully  maintained, 
that  such  transfer  would  constitute  a  change  of  venue  of  the  cases 
so  transferred — ^for,  although  changed  from  one  Court  to  another, 
still  they  would  remain  within  the  same  venue  or  county.  Yet, 
the  only  distinction  between  that  case  and  this,  is  that  here  the  ter 
ritory  over  which  the  new  Court  has  jurisdiction,  is  created  into  a 
new  county  with  a  new  name.  However,  the  jury  who  are  to  try 
the  issues  must  of  necessity  come  from  within  the  territorial  limits 
of  the  county  where  the  venue  is  originally  laid — ^therefore,  it  seems 
to  us,  it  remains  within  the  same  venue.  If  any  territory,  not  in- 
cluded in  the  limits  of  the  old  county,  were  embraced  within  the  new, 
or  if  at  the  time  of  the  division  or  creation  of  the  new  county  there 


1869.]  SUPREME  COURT  OF  NEVADA.  201 


Corbett  «.  Job. 


were  no  provision  for  transferring  cases  from  the  old  countj  to  the 
new,  a  very  different  question  would  be  presented.  Here,  there  is 
amply  a  division  of  a  county,  and  prior  to  or  at  the  time  of  such 
^vision,  suits  are  transferred  from  one  portion  of  such  county  to 
another,  organized  as  a  new  county. 

Such  being  our  view,  we  conclude  that  the  Act  in  question  does 
not  affect  such  change  of  the  venue  in  the  case  mentioned  in  it 
as  to  make  it  obnoxious  to  the  constitutional  clause  referred  to. 
Nor  can  it  be  considered  an  A.ct  ^^  Regulating  the  Practice  of 
Courts  of  Justice/'  It  in  no  wise  purports  to  regulate  the  practice 
of  Courts  or  of  any  Court,  but  simply  directs  the  transfer  of  rec- 
ords of  certain  suits  from  one  Court  to  another.  The  Act  being 
constittttionaly  the  mandamus  must  issue  as  prayed  for. 


DANIEL  G.  CORBETT,  Respondent,  v.  MOSES  JOB  et  al.y 

Appellants. 

AflsiGmcKNT  or  Errors  in  Statement  on  Afpbil.  A  statement  on  appeal  must 
contain  a  specific  statement  of  the  particular  errors  or  grounds  relied  on. 

Vattba  Proper  in  Statement  on  Appeal.  A  statement  on  appeal  may  contain 
aU  matter  necessary  for  explanation  of  its  grounds  of  error,  (which  must  be 
specifically  stated)  such  as  the  verdict  of  a  jury,  findings  of  fact  and  condo- 
sions  of  law  when  not  made  part  of  the  judgment,  minutes  of  the  Court,  etc. 

HoopES  V.  Meter  '  (1  Nev.  438)  and  Gillio,  Mott  k  Co.  v.  The  Lake  Biolee 
Road  Company,  (2  Ner.  214)  on  the  point  that  a  statement  is  not  required  to 
specifically  state  the  errors  relied  on,  disapproved. 

Mere  Narrative  or  Trial  not  a  Statement.  A  paper  containing  a  mere  recital 
of  the  progress  of  a  trial  and  detail  of  matters  occurring  thereat,  with  excep- 
tions to  the  rulings  of  the  Court  taken  therein,  but  not  presenting  such  excep- 
tions in  the  form  of  a  bill,  nor  in  any  manner  except  as  simply  noted  in  the 
course  of  the  narrative,  is  in  no  sense  a  statement,  and  must  be  disregarded. 

Fihdinob  not  '*  Written  Opinion."  The  Pracdce  Act,  section  three  hundred  and 
forty,  when  it  speaks  of  "  any  written  opinion  placed  on  file  in  rendering  judg- 
ment,'^ does  not  refer  to  findings. 

PftAcncB  Acrr,  Sections  One  Hundred  and  Eightt^two  and  Three  Hondrbd 
AND  Forty — "  Written  Decision  "  and  "  Written  Opinion."  The  "  written 
decision  "  referred  to  m  section  one  hundred  and  eighty-two  of  the  Practice 
Act,  Is  something  which  must  precede  the  judgment,  and  upon  which  it  is 
entered,  and  is  different  from  the  "  written  opinion  '*  referred  to  in  section  three 
hundred  and  fortv. 
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Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

The  facts  necessary  to  an  understanding  of  the  opinion  are  suffio- 
iently  stated  therein. 

Clarke  ^  WeUa  and  WUliama  ^  Bvder^  for  Respondent. 

I.  The  statement  on  appeal  does  not  ^'specifically  point  oat 
the  particular  errors  upon  which  the  appeUant  intends  to  rely," 
and  for  this  reason  must  be  disregarded.  (Practice  Act,  See.  832 ; 
BarrM  v.  Tewktbury,  15  Gal.  834 ;  HvtUm  v.  Beed,  25  Cal.  478 ; 
Burnett  v.  Pacheco,  27  Cal.  408 ;  Barstow  y.  Newman^  34  CaL  90.) 

n.  The  objection  that  the  Court  below  erred  in  setting  aside 
and  disregarding  the  verdict  of  the  jury  is  not  contained  in  the  reo- 
ord,  and  cannot  be  taken  in  this  Court  for  the  first  time.  The  p<nnt 
does  not  arise^upon  the  judgment  roll.  The  verdict,  having  been 
set  aside  by  the  Court,  is  no  longer  a  vital  paper  or  proceeding  in 
the  case,  and  can  only  become  so  after  the  order  setting  it  aside 
shall  have  been  reversed.  How  can  this  order  be  reversed  without 
an  exception,  without  a  statement,  without  a  bill  of  exceptions  upon 
the  judgment  roll  alone  ?  If  the  defendant  was  dissatisfied  with  Ae 
action  of  the  Court  below  in  setting  aside  the  verdict  of  the  jury,  he 
should  have  made  his  objection  and  taken  his  exception ;  made  tiie 
whole  a  part  of  the  record  by  statement  or  bill  of  exceptions ;  and 
should  have  specifically  pointed  out  this  action  of  the  Court  as  error 
upon  which  he  would  rely  on  appeal.  (^Harper  v.  Minar^  27  CaL 
109 ;  Stoddard  v.  Treadwell,  29  Cal.  281.) 

m.  If  the  statement  contained  in  the  record  is  to  be  looked  to, 
it  is  apparent  that  the  Court  (having  the  power)  should  have  disre- 
garded the  special  findings  of  the  jury,  because  there  is  not  a  parti- 
cle of  evidence  tending  to  support  them.  If,  on  the  other  hand, 
the  statement  is  not  to  be  considered,  then  there  is  nothing  to  war- 
rant this  Court  in  saying  that  the  Court  below  erred.  Not  knowing 
what  the  proofs  were,  or  what  were  the  grounds  upon  which  the 
action  was  based,  it  is  impossible  for  this  Court  to  say  that  the 
<^  proofs  "  in  the  one  case  or  '^  grounds  "  in  the  other  were  insuffic- 
ient.   All  presumptions  are  in  favor  of  the  Court  below. 
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ERUyer,  Wood  ^  Deal,  for  Appellants. 

I.  The  statement  is  sufficient.  The  object  was  to  place  before 
the  Court  the  verdict  of  the  jury.  This  it  has  done,  and  in  doing 
so  the  error  relied  upon  was  stated  as  eqpecificallj  as  it  is  possible  to 
state  it.  The  statute  will  bear  two  constructions.  It  maj  be  read 
as  requiring  that  the  grounds  and  errors  shall  be  specifically  stated, 
or  that  there  shall  be  a  separate  and  specific  statement,  of  what 
grounds  and  errors  will  be  insisted  upon. 

The  former  construction  was  given  for  ten  years  by  the  California 
Court  to  a  similar  statute,  which  required  the  grounds  of  appeal  to 
be  set  forth. 

The  object  of  the  requirement  to  ^^  specifically "  state,  was  to 
avoid  incumbering  the  transcript  with  more  evidence  than  might 
be  necessary.  We  insist  that  the  provision  has  no  application  to  a 
case  where  record  matter  solely  is  relied  upon,  as  in  this  case.  In 
California  this  error  could  have  been  presented  without  any  assign- 
ment or  statement  of  grounds.  It  would  have  been  sufficient  then 
to  have  filed  a  notice  of  appeal  and  bond,  and  then  the  verdict 
would  have  gone  up  as  part  of  the  judgment  roll,  and  the  error 
would  have  been  assigned  on  the  argument.  If  our  statute  is  differ^ 
ent  concerning  what  must  go  in  a  statement,  there  should  be  a 
corresponding  difierence  in  the  construction  of  the  section  in  ques« 
tion.  The  rule  should  be  modified  with  the  reason,  and  it  should 
be  held  that  a  specific  statement  of  grounds  is  only  required  when 
some  statement  of  evidence  is  necessary  to  support  it,  and  not  when 
they  rest  entirely  upon  matter  of  record.  It  is  a  matter  of  practice 
not  settled  by  any  judicial  opinion,  and  we  should  not  be  denied  a 
hearing  on  the  merits,  by  reason  of  having  failed  to  add  to  a  record 
of  a  verdict  and  judgment  the  useless  formula  ^^  we  assign  as  error 
Aat  the  verdict  does  not  support  the  judgment." 

n.  The  judgment  is  not  supported  by  the  verdict,  and  must 
therefore  be  modified.  The  verdict  of  the  juiy  is  conclusive  of  the 
&cts  when  there  has  not  been  a  motion  for  a  new  trial. 

The  judgment  contained  m  the  judgment  roll,  and  the  verdict 
brought  up  by  the  statement,  constitute  a  complete  basis  for  decision. 
The  finding  of  facts,  if  properly  part  of  the  record  by  section  three 
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hundred  and  forty  of  the  Practice  Act,  confirms  what  would  be 
necessary  presumption  in  its  absence — that  the  Judge  disregarded 
the  verdict,  and  that  there  was  no  new  trial  moved  for  or  ordered. 

By  the  Court,  Whitman,  J. : 

In  this  case,  counsel  for  respondent  move  the  Court  '^  to  strike 
out  and  disregard  the  statement  on  appeal,"  because  the  same  does 
not  '^  state  specifically  the  particular  errors  or  grounds  upon  irtiick 
the  appellants  intend  to  rely  on  the  appeal." 

It  was  perhaps  unnecessary  to  make  the  motion,  for  if  well  based, 
this  Court  has  no  power  to  consider  such  statement,  as  by  the  pro- 
visions of  section  three  hundred  and  twenty-^seven  of  title  nine  of 
the  '^  Act  to  regulate  Proceedings  in  Civil  Cases  in  the  Courts  of 
Justice  of  this  State,  and  to  repeal  all  other  Acts  in  relation 
thereto,"  approved  March  8th,  1869,  '^  a  judgment  or  order  in  a 
civil  action  »  *  *  *  may  be  reviewed  as  prescribed  by  tlus 
title,  and  not  otherwise." 

Section  three  hundred  and  thirty-two  of  the  same  titie  provides: 
^^  When  the  party  who  has  the  right  to  appeal  wishes  a  statement 
to  be  annexed  to  the  record  of  the  judgment  or  order,  he  sfaaD 
within  twenty  days  after  the  entry  of  such  judgment  or  order  pre- 
pare such  statement,  which  shall  state  specifically  the  particular 
errors  or  grounds  upon  which  he  intends  to  rely  upon  the  i^[ypeal, 
and  shall  contain  so  much  of  the  evidence  as  may  be  necessary  to 

explun  the  particular  errors  or  grounds  specified  and  no  more."  * 

«    «    « 

It  does  not  follow,  that  the  statement  may  not  contain  all  other 
matter  necessary  for  explanation  of  its  grounds  of  error ;  as  fi>r 
instance,  the  verdict  of  a  jury,  findings  of  fact  and  conclusions  of 
law,  when  not  made  part  of  the  judgment,  minutes  of  the  Court, 
etc.;  but  it  must  contain  a  specific  statement  of  the  particular 
erro»  or  grounds  reUed  on. 

Unless,  then,  the  paper  ofiered  as  a  statement  complies  witii  this 
section,  it  is  no  statement ;  it  is  not  as  ^' prescribed"  by  titie  nine, 
and,  therefore,  no  proper  aid  to  the  review  of  the  judgment  or  order 
appealed  from.  It  is  true,  that  under  former  statutes  and  the  rules 
of  this  Court,  a  statement  to  be  such  should  have  contained  the 
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grounds  of  error  relied  on ;  but  a  strict  compliance  with  proper 
practice  was  temporarily  waived  by  the  lenity  of  the  Court,  though 
not  without  strong  expressions  of  disapprobation.  (^JSoopes  v. 
Meyer,  1  Nev.  433 ;  Gillig,  MoU  ^  Co.  v.  The  Lake  Bigler  Boad 
Co.,  2  Nev.  214.)  Now,  however,  probably  with  design  to  correct 
this  course,  by  the  Act  above  cited,  the  Legblature  has  required 
a  specific  statement  of  the  particular  errors  or  grounds  relied  on 
upon  appeal,  thus  leaving  no  room  for  construction,  or  lax  inter- 
pretation, and  this  Court  has  no  choice  but  to  follow  and  obey 
the  law. 

The  so-called  statement  in  the  case  at  bar,  contains  neither  any 
specific  statement  of  particular  errors  or  grounds  relied  on,  nor  any 
statement ;  being  simply  a  recital  of  the  progress  of  the  trial,  and 
a  detail  of  the  matters  occurrmg  thereat,  with  exceptions  taken 
therein  to  the  rulings  of  the  Court ;  these  not  presented  in  the 
form  of  a  bill,  nor  in  any  tan^ble  manner,  but  simply  noted  in  the 
course  of  the  narrative.  Such  a,  paper  must  be  disregarded ;  be- 
cause it  is  in  no  sense  a  statement,  and  this  Court  has  no  right  to 
consider  it,  even  if  it  wished. 

The  transcript  contains  a  writing  purporting  to  be  the  findings 
of  fact  and  conclusions  of  law  of  the  district  Judge.  This  was  prob- 
ably inserted  as  bemg  authorized  by  section  three  hundred  and 
forty  of  title  ton,  of  the  Act  previously  referred  to.  If  so  author- 
ized, it  is  not  certified  as  by  that  section  required,  and  therefore 
could  not  be  properly  considered ;  but  that  section  does  not  refer 
to  findings  of  fact  and  conclusions  of  law,  when  it  speaks  of  "  any 
written  opinion  placed  on  file  in  rendering  judgment." 

Section  one  hundred  and  eighty-two  of  the  Act  referred  to, 
defines  such  findings  and  conclusions  as  a  '^  written  decision,"  and 
concludes  with  the  provision,  that  "judgment  upon  the  decision 
shall  be  entered  accordingly."  This  "  written  decision,"  is  some- 
thing wluch  must  precede  the  judgment,  and  upon  which  it  is  en- 
tered, as  upon  the  verdict  of  a  jury.  The  "  written  opinion  "  of 
section  three  hundred  and  forty  is  evidentiy  something  other ;  as  it 
is  suggested  as  an  act  which  may  or  may  not  have  occurred.  "  If 
any  written  opinion  be  placed  on  file  in  rendering  judgment  or 
making  the  order  in  the  Court  below,"  is  the  language  used,  proba- 
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biy  referring  to  the  reasoning  or  argument,  for  any  decifflon,  judg- 
ment, or  order. 

These  findings  and  conclusions,  then,  are  not  before  the  Gonit. 
As  the  appeal  is  from  the  judgment,  and  there  is  no  statement, 
nothing  remains  for  examination  but  the  judgment  roll.  (^Howard 
T.  Bichards  ^  Michards^  2  Nev.  129.) 

In  that  no  error  appears.  It  is  always  disagreeable  to  decide  a 
case  upon  a  mere  question  of  practice  ;  but  in  the  present  instance 
there  is  relief  in  the  fact  that  the  respondent  should  have  recoTered 
upon  the  evidence. 

The  judgment  of  the  District  Court  is  aflirmed. 


T.  WILCOX  et  al.y  Rbspondbots,  v.  JOHN  T.  WILLIAMS, 

Appbllant. 

CoMTRACTS — ^Law  OF  pLACB  07  Perforicamcs.  A  personal  contract)  which  is, 
by  its  terms,  to  be  performed  in  some  place  other  than  where  it  is  made,  is  to 
be  governed  by  the  law  of  the*pl<^o®  of  performance. 

Statutes  or  Limitation  oknkrally*  affect  the  Remedy  and  not  the  Right. 
Statutes  of  Limitation  apply  only  to  the  remedy  on  a  contract,  and  not  to  the 
right  or  obligation ;  so  that,  though  the  statutory  bar  has  fully  run  against  a 
contract  where  made,  yet,  if  it  is  to  be  performed  at  another  place,  and  H  it 
not  there  barred,  it  may  be  enforced,  provided  the  statute  has  not  absolatdy, 
by  its  terms,  extinguished  and  nullified  the  claim  itself. 

Pbomissort  Note  payable  in  California  or  Nevada.  A  promissory  note,  made 
in  California,  and  payable  "  in  CaHfomia  or  Nevada,"  can  at  payer's  option  be 
paid  in  ^ther  State,  and  therefore  cannot  be  construed  into  a  contract  to  be 
performed  in  Nevada,  so  as  to  bring  it  within  the  purview  of  the  rule  touching 
the  place  of  payment. 

Effbct  of  New  Statutes  of  Limitation.  The  Statute  of  Limitations  in  farcB 
at  the  time  of  suit  brought  governs  the  remedy  on  a  contract :  prowbd,  m 
case  of  the  passage  of  a  new  statute  after  the  making  of  the  oontnct.  a  rea> 
Bonable  time  be  given  to  bring  suit 

Construction  of  New  Statute  of  Limitations.  The  Statute  of  Limitations  of 
1862,  (Stats.  1862,  82)  which  provided  that  suit  should  be  brought  on  a  contract 
made  without  the  State  within  six  months  after  the  cause  of  action  aocraed, 
was  amended  in  1867  (Stats.  1867,  85)  so  as  to  extend  the  period  of  limitatioB 
on  such  cOAtiacts  to  two  years :  Heldy  that  after  the  passage  of  the  latter  Act 
suit  mi^t  be  brought  on  any  contract  made  out  of  the  Stat»,  the  eana^  at 
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action  on  which  had  accnied  witUn  two  yean,  though  it  might  have  been 
barred  under  the  former  statute. 

SrATim  OT  Limitations — New  Promibbs.  The  Statute  of  Limitations  (Stats.  1861, 
81)  excludes  an  acknowledgment  or  promise  not  in  writing  as  eyidence  of  a 
new  or  continuing  contract  to  take  a  case  out  of  the  operation  of  the  statute. 

Btatdte  of  LiifiTATioNB-— Past  Patmxht.  Part  payment  is  not  sufficient  aa  a 
new  promise  to  take  a  case  out  of  the  operation  of  the  Statute  of  Limitations. 

Statutk  or  LiiciTATioNs — Acknowledgments  must  be  Distinct.  An  acknowl- 
edgment, to  take  a  case  out  of  the  operation  of  the  Statute  of  Limitations,  must 
be  clear,  explicit,  and  direct  to  the  point  that  the  debt  is  due. 

Statctb  or  Limitations — Bubden  or  Paoor  on  New  Promise.  If  a  plaintiff, 
relying  upon  an  acknowledgment  in  writing  to  take  a  case  out  of  the  ope- 
ration of  the  Statute  of  Limitations,  proYcs  a  general  acknowledgment  of  in- 
debtedness,  the  burden  of  proof  is  on  the  defendant  to  show  that  it  related  to 
a  different  demand  from  the  one  in  controrersy. 

Btatdts  or  Limitations  —  Ck)NDiTioNAL  New  Promise.  A  promise  to  pay  a 
debt  when  able,  is  not  sufficient  of  itself  as  an  acknowledgment  or  new  promise 
to  take  a  case  out  of  the  operation  of  the  Statute  of  Limitations. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Douglas  County. 

This  was  an  action  brought  by  T.  Wilcox  and  J.  A.  Brown,  part- 
ners, doing  business  in  the  City  of  Placerville,  California,  under 
the  name  and  style  of  Wilcox  k  Brown,  against  John  T.  Williams, 
on  the  promissory  note  set  out  in  the  opinion.  Suit  was  com- 
menced on  May  8d,  1869.  findings  and  judgment  for  plamtifls, 
and  appeal  therefrom. 

Clajftan  ^  Dame%^  for  Appellant. 

I.  The  cause  of  action  on  the  note  was  extinguished  by  the 
statute  limiting  the  time  of  commencing  civil  actions.  (Stats. 
1867 ;  9  Cal.  89 ;  21  Cal.  149 ;  22  Cal.  102.) 

n.  The  Court  below  erred  in  deciding  that  the  note  is  subject 
to  the  same  laws  for  the  enforcement  of  its  payment  that  it  would 
hare  been  had  it  been  made  in  this  State. 

m.  There  was  no  acknowledgment  of  or  new  promise  to  pay 
ttud  note  after  the  twenty-first  of  July,  1868.  (1  Peters,  S51 ; 
6  Watts,  219 ;  8  Conn.  185.)  . 

IV.  The  Court  below  erred  in  deciding  that  the  burden  of 
proof  rested  on  the  defendant  to  show  that  the  letter  of  the  first  of 
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June,  1868,  was  not  in  relation  to  the  debt  intended  to  be  seemed 
by  said  note,  and  the  fifty  dollars  thus  remitted  was  not  to  be 
applied  on  said  note. 

y.  The  Court  below  errred  in  rendering  judgment  for  tiie 
plaintifia,  for  the  reason,  that  if  any  new  promise  had  been  made 
by  the  defendant  to  the  plaintifia  to  pay  the  debt  mentioned  in  the 
complamt,  plaintifia'  action  should  have  been  based  on  the  new 
promise.     (^McCormick  v.  Brown^  Cal.,  April  Term,  1869.) 

VI.  The  full  time  required  by  law  to  bar  this  cause  of  action 
had  run  after  the  time  of  the  passage  of  the  Act  of  March  5th, 
1867,  and  the  commencement  of  this  suit.  (6  Cal.  430 ;  10  Cal. 
373.) 

Clarke  ^  WelUj  for  Respondents. 

I.  Defendant  pleads  no  '^  Act  defining  the  time  of  Commen- 
cing Civil  Actions,"  save  the  Act  of  March  5th,  1867,  which  was 
passed  after  the  giving  of  the  note  sued  upon,  and  is  not  retroactive. 
(4  Cal.  127 ;  1  Cal.  65 ;  28  Cal.  320 ;  9  Cal.  874 ;  6  Cal.  433.) 

n.  If  a  party  seek  the  benefit  of  any  Statute  of  LimitatioDS  he 
must  bring  that  particular  statute  to  the  notice  of  the  Court  by 
special  plea.  (19  Cal.  85 ;  19  Cal;  476 ;  19  Cal.  428 ;  12  Cal. 
811 ;  18  Cal.  67 ;  25  Cal.  89  ;  28  Cal.  106 ;  23  Cal.  16.) 

in.  But  were  we  to  admit  that  the  Statute  of  Limitatioiis 
applicable  to  the  case,  if  any  be  so,  is  sufficiently  pleaded  to  be  enti- 
tled to  consideration  by  the  Court,  still  tiie  facts  do  not  bring  the 
case  within  the  statute,  because : 

1st.  Of  part  payment  and  written  admissions  of  defendant  to 
plaintifis  of  the  continuance  of  the  contract.  (17  Cal.  574 ;  14 
Pick.  387 ;  2  Pick.  368  and  581 ;  3  Pick.  291 ;  4  Pick.  109 ;  21 
Maine,  176 ;  Chitty  on  Contracts,  647  ;  19  Conn.  590 ;  6  John- 
son, 270 ;  4  Johnson,  461 ;  2  Foster's  N.  H.  219.) 

2d.  The  contract,  though  technically  made  in  California,  is,  by 
its  written  terms,  payable  in  this  State,  and  is  therefore  governed 
by  the  laws  of  this  State  the  same  as  if  made  here.  K  parties  in 
making  a  contract  express  that  it  may  be  executed  in  another  cood- 
try  or  State  than  the  one  in  which  made,  they  place  themselves  and 
the  contract  under  the  operation  of  the  law  of  the  country  or  State 
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where  the  contract  is  to  be  executed.  (See  Burrill's  Law  Diet., 
title  Lex  loci  contractus;  Story  on  Conflict  of  Laws,  Sees.  242  and 
280,  and  authorities  there  cited.)  And  in  this  respect  the  several 
States  of  the  Union,  on  principles  of  justice  and  comity,  are  to  one 
another  as  the  difierent  nations  of  the  civilized  and  enlightened 
world  are  to  one  another.     (See  4  Conn.  517 ;  8  Peters,  180.) 

lY.  The  note  sued  upon  being  in  terms  payable  in  Nevada,  is 
subject  to  our  laws  for  the  enforcement  of  the  contract.  (See  5 
Johns.  239 ;  4  Cow.  508 ;  Story  on  Prom.  Notes,  Sec.  165 ;  2 
Kent's  Com.  893,  894,  and  459 ;  13  Pet.  65 ;  B.  Monr.  578.) 

By  the  Court,  WnrtBiAN,  J. : 

Appellant  made  and  delivered  his  promissory  note  to  respondents 
ftfl  follows  r 

"  Plackrvillb,  July  11th,  1866. 

*^  Ten  (10)  days  after  date  without  grace  I  promise  to  pay  to 
the  order  of  Wilcox  &  Brown  two  thousand  seven  hundred  forty- 
nine  ($2,749iJS)  eighty-six  one  hundredth  dollars,  for  value  re- 
ceived, with  interest  at  ten  (10)  per  cent,  per  annum  until  paid, 
in  U.  S.  gold  coin,  in  California  or  Nevada. 

John  T.  Williams." 

The  evidence  shows  that  it  was  so  made  and  delivered,  at  the 
time  and  place  stated,  for  a  debt  previously  incurred  at  such  place. 

The  complaint  charges,  and  the  answer  does  not  deny,  that  pay- 
ments were  made  on  the  note  as  per  indorsements  thereon,  thus : 
**  Pwd  November  thirteenth,  (13th)  sixty-seven,  (67)  one  hun- 
dred dollars ;  June  second,  sixty-eight,  (68)  fifty  (50)  dollars." 

Appellant  pleaded  the  Statute  of  limitations,  and  to  support 
iheir  action  respondents  read  in  evidence  the  following  letters : 

"William's  Ranch, 
Carson  Valley,  June  1st,  1 868. 
"  Mr.  T.  Wilcox— 

^^  Sir :  I  am  still  alive,  and  that  is  about  all  too.  I  shall  be 
over  in  about  three  weeks  &om  this  time,  and  I  shall  be  certain  to 
come  and  see  you.    I  send  you  an^heck  of  fifty  doUars  now,  and 
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hope  I  can  do  something  better  for  you  then.    I  still  remember 
past  favors    *    *    *." 

«  Genoa,  April  18th,  1869. 
"  Mr.  T.  Wilcox— 

*^  Sir :  I  have  got  the  thing  agoing  to  the  best  advantage  to  trj 
to  raise  some  money  for  you.  Times  are  very  dull.  Money  is 
scarcer  than  I  ever  saw  it  in  my  life.  Hay  trade  is  dull,  but  is 
improving  a  little.  I  shall  be  over  as  soon  as  the  roads  will  permit 
of  a  team  to  come,  after  freight  and  a  little  grub,  and  I  will  do  die 
best  I  can  for  you.  I  think  I  will  be  able  to  give  you  a  lift — you 
can  be  sure  I  will  do  all  in  my  power  towards  it,  for  I  feel  ashamed 
of  it  a  standing  so  long ;  but  hard  times  come  a  little  too  soon  fer 
me  this  time.  But  you  have  favored  me  very  much,  and  I  sliD 
hope  I  may  be  able  to  repay  you  for  all  of  it  soon.  *  ♦  *  • 
*  *  *  With  this  I  close,  by  feeling  under  every  kind  of  obliga- 
tions to  you  for  past  favots." 

The  case  was  tried  by  consent  without  a  jury,  and  respondents 
had  judgment  as  prayed,  for  these  reasons  assdgned  by  the  Distriet 
Judge : 

''  The  defendant  pleads  the  Statute  of  Limitations.  The  plea  is 
not  good,  for  two  reasons :  First,  the  note  was  made  payable  and  is 
payable  in  this  State,  and  is* subject  to  the  same  laws  for  the 
enforcement  of  its  payment  that  it  would  have  been  had  it  been 
made  in  Nevada ;  second,  the  preponderance  of  the  evidence  in 
the  case,  as  shown  by  the  letter  of  June  1st,  1868,  is,  that  he, 
defendant,  then  and  thereby  acknowledged  the  continuance  of  the 
contract,  and  his  obligation  to  pay  the  note ;  for  he  then  sent  them,' 
the  plaintiffs,  fifty  dollars,  and  promised  more  soon  thereafter ;  and 
if  that  fifty  dollars  was  not  to  be  applied  upon  this  note  and  debt, 
and  if  what  he,  defendant,  said  in  said  letter  did  not  refer  to  this 
note  and  debt,  he  could  and  should  have  shown  that  fact  on  the 
trial,  as  he  was  sworn  on  his  own  behalf;  and  when  questioned  by 
counsel  for  plaintiff  on  that  point  objected  to  answering,  and  was 
not  compelled  so  to  do/' 

Several  specifications  of  error  are  assigned,  which  need  not  be 
considered  separately,  but  wiH  be  passed  upon  generally,  in  tbe 
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different  propositions  oonsidered  in  reviewing  the  judgment  appealed 
from. 

The  rule  is,  that  a  personal  contraift  by  its  terms  to  be  performed 
in  some  place  other  than  that  where  the  contract  is  made,  is  to  be 
governed  bj  the  law  of  the  place  of  performance ;  because  from 
die  language  of  the  contract,  it  is  presumed  that  the  parties  thereto 
intended  to  be  governed  bj  such  law ;  and  as  far  as  a  promissory 
note  is  concerned,  the  contract  of  which  it  is  the  evidence,  is  to 
be  performed  where  payment  thereof  is  to  be  made ;  but  this  rule 
applies  only  to  the  rights  and  obligations  resting  upon,  or  aris- 
ing from,  the  contract ;  the  law  of  the  forum  always  governs  the 
remedy  in  England  and  this  country ;  and  the  Statute  of  limitsr 
tions  applies  only  to  a  remedy,  and  not  to  a  right  or  obligation.  It 
was  at  one  time  doubted  whether  this  rule  would  apply  when  the 
statutory  bar  had  fully  run  against  a  contract  when  made ;  but 
the  better  opinion  now  is,  that  such  fact  makes  no  difierence,  and 
that  the  rule  is  unchanged,  except  when  such  statute  absolutely  by 
its  terms  and  conditions  extinguishes  and  nullifies  the  claim  itself. 

It  would  seem  that  the  District  Judge  had  not  this  distinction  as 
to  the  rule  of  right  and  Remedy  in  mind,  when  he  found  that  the 
note  in  suit  being  payable  in  this  State,  was  '^  subject  to  the  same 
laws  for  the  enforcement  of  its  pavment,"  as  if  here  made ;  as 
thereunder  he  applies  the  Statute  of  Limitations  governing  con* 
tracts  made  in  the  State  of  Nevada,  when,  in  fact,  no  matter  where 
the  contract  was  made,  the  Statute  of  Limitations  of  the  forum 
would  govern  the  remedy  of  collection  by  suit. 

The  rule  is  so  well  settied  that  there  can  be  no  question  there- 
about at  the  present  day.  (Parsons  on  Notes  and  Bills,  Vol.  2, 
882;  Angell  on  Limitations,  56-67  ;  British  Idnen  Co.  v.  Drum' 
mond,  10  B.  k  C.  908  ;  WiUiam  v.  Janes,  18  East,  221 ;  Bank 
of  the  United  States  v.  Donnelly j  8  Peters,  861 ;  PearsaU  et  al. 
V.  Dwight  et  a{.,  2  Mass.  84 ;  Putnam  v.  Dike,  18  Gray,  685 ; 
Thtbodeau  v.  Lavasseur,  86  Muue,  862 ;  Medbury  v.  Hopkins,  8 
Conn.  472 ;  State  v.  Swope,  7  Ind.  91 ;  Hendricks  v.  Comstoekj 
12  Ind.  288 ;  Buggies  v.  KeeUr,  8  Johns.  268.) 

As  a  matter  of  fact,  however,  the  note  is  not  payable  at  any  par- 
ticular place ;  the  promise  is  to  pay  ^^  in  California  or  Nevada."    It 
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could,  at  the  payer's  option^be  paid  in  either  State.  He  coold  not 
be  expected  to  seek  to  pay  in  any  other  place,  but  payment  on  lus 
default  might  be  anywhere  enforced  ;  so  that  it  cannot  be  properly 
Biud,  that  the  note  is  to  be  treated  with  reference  to  the  Statute  of 
Limitations  as  if  made  in  Nevada,  because :  first,  the  rule  inyoked 
has  no  application  to  such  statute ;  and,  secondly,  the  note  was  in 
fact  made  in  California,  and  the  language  used  as  to  the  place  of 
its  payment  is  too  general  to  be  construed  into  a  promise  to  pay  at 
a  particular  place,  and  thus  bring  the  note  within  the  puiriew  of 
the  rule  touching  place  of  payment. 

It  is  urged  by  counsel  for  respondent,  in  escape  &om  this  position, 
that  if  the  law  be  as  stated,  then  the  Statute  of  limitations  in  force 
at  the  time  of  making  the  contract  must  govern,  and  as  that  is  not 
pleaded  the  plea  is  bad ;  but  the  oppodte  rule  is  settled  upon  the 
principle  governing  the  application  of  the  Statute  of  limitations, 
that  it  affects  only  remedy  and  not  right ;  therefore,  in  En^and 
and  this  country,  it  is  held  that  the  statute  in  force  at  the  time  of 
suit  brought  must  always  govern :  provided^  only,  that  in  the  case 
of  the  passage  of  a  new  statute  after  contract  made,  reasonable 
time  must  be  given  to  bring  suit.  (2  P#sons  on  Notes  and  Bilk, 
683 ;  State  v.  Swopey  7  Ind.  91 ;  State  v.  Clarke^  7  Ind.  468 ; 
Brigham  v.  Bigehw^  12  Met.  268 ;  Montgomery  v.  Chaduneh^  7 
Iowa,  114 ;  Gilman  v.  CvU%y  8  Foster,  N.  H.,  876 ;  Fuke  v. 
Brigge^  6  R.  I.  557.) 

The  note  in  suit  bemg  made  and  delivered  in  California,  upon  a 
debt  there  previously  incurred,  was  subject  at  that  time  to  the  pro- 
visons  of  the  Nevada  statute  of  1862  touching  such  contracts : 
pravidedy  suit  had  been  brought  thereon  in  this  State  during  the 
existence  of  such  statute.    Its  language  is  as  follows : 

*^An  action  upon  any  judgment,  contract,  obligation,  or  liability, 
for  the  payment  of  money  or  damages,  obtained,  executed,  or  made 
out  of  this  Territory,  can  only  be  commenced  within  six  m(»ith8 
from  the  time  the  cause  of  action  shall  accrue."  Thereunder  the 
note  would  have  been  barred  January  21st,  1867. 

On  March  6th,  of  the  year  last  named,  the  Legislature  made 
this  amendment:  "An  action  upon  a  judgment,  contract,  obliga- 
tion, or  liability,  for  the  payment  of  money  or  damages  obtained, 
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made,  executed,  or  incurred  out  of  this  State,  can  only  be  com- 
menced as  follows :  *  •  *  within  two  years,  in  all  other  cases, 
after  the  cause  of  action  accnied." 

This  then  is  the  governing  statute  in  this  case,  unless  it  follow  that 
the  note  being  absolutely  barred  before  the  passage  of  this  amend- 
ment, it  could  not  be  in  any  manner  affected  thereby ;  but  no  party 
is  compelled  to  plead  the  statute  of  limitations ;  no  Court  will  infer 
from  lapse  of  time  apparent  on  the  face  of  pleadings,  that  the 
statute  has  run.  It  must  be  brought  affirmatively  to  the  notice  of 
the  Court  by  the  party  seeking  its  protection,  therefore  it  may  be 
waived ;  and  in  the  case  at  bar  if  it  had  been  competent  to  have 
pleaded  a  statute  repealed  before  suit  brought,  and  before  remedy 
sought  in  this  forum,  applicant  must  be  considered  to  have  waived 
the  statute  of  1862,  and  elected  to  plead  that  of  1867. 

If  this  be  not  so,  then  another  vexed  question,  and  one  claimed 
to  be  fatal  to  respondent's  present  right  of  recovery,  arises ;  for  the 
bar  of  the  statute  having  absolutely  run  against  the  note  before 
there  was  any  pretense  of  a  payment,  it  might  be  claimed,  as  it  is 
by  counsel  for  appellant,  that  this  action  should  have  been  upon  the 
new  promise. 

Authorities  differ  upon  the  question.  In  the  case  of  McCormiek 
V.  Brown,  (Cal.  April  Term,  1869)  this  language  is  used :  "  When 
the  creditor  sues  after  the  statute  has  run  upon  the  original  con- 
tract, his  cause  of  action  is  not  the  original  contract,  for  his  action 
thereupon  is  barred,  but  it  is  the  new  promise.  There  are  many 
authorities  the  other  way;  some  holding  that  the  new  promise 
takes  the  case  out  of  the  statute,  others  that  it  removes  the  bar  of 
the  statute,  and  others  still,  that  it  revives  the  original  contract. 
Sut  the  better  opinion  is  that  the  action  is  sustainable  only  upon  the 
new  promise,  the  original  contract,  or  the  moral  obligation  arising 
thereupon,  binding  in  foro  conseientuBj  notwithstanding  the  bar  of 
the  statute  being  the  consideration  for  the  new  promise."  The 
weight  of  authority  is  clearly  against  the  rule  established  in  Califor- 
nia. (Angell  on  Limitations,  282,  Sec.  231 ;  Parsons  on  Notes  and 
Bills,  Vol.  2, 658,  note  ^.)  It  is  proper  to  notice  the  objection  though 
not  necessary  to  the  decision  of  the  case,  for  the  reason  that  no 
doubt  is  entertained  either  that  the  statute  of  1862  was  in  no  way 
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applicable ;  or  if  applicable,  then  that  appellant  had  the  right  to 
plead  either  statute  he  pleased,  or  neither  if  he  so  chose ;  and  for 
the  further  reasons,  which  will  appear  in  the  coniuderation  herein- 
after touching  the  effect  of  the  so-claimed  new  promises,  acknowl- 
edgments, and  payments. 

What  was  the  effect  of  the  payments  made,  will  be  examined 
without  reference  to  the  time  when  they  were  made — whether  be- 
fore or  after  the  bar  of  the  statute  had  fallen — ^as  that  element  in 
the  view  takefh  of  this  case  does  not  properly  occur,  and  will  not 
be  noticed  further  than  as  above. 

The  statute  of  this  State  is  identical  with  that  of  California: 
"  No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  the  case  out  of  the 
operation  of  this  statute,  unless  the  same  be  contained  in  some 
writing  signed  by  the  party  to  be  charged  thereby." 

To  the  decisions  of  that  State  one  then  naturally  turns  for  light. 
Pena  v.  Vance  is  the  leading  case,  and  has  been  followed  in  Cali- 
fornia since  pronouncbd.  It  clears  away  the  doubts  suggested  by 
Barron  v.  Kennedy^  (IT  Gal.  574)  and  correctiy  decides  the 
meaning  of  the  statute.  Justice  Cope,  delivering  the  opinion  of  &e 
Court,  well  says : 

'^  On  examination  of  the  matter  a  second  time,  we  are  satisfied 
that  the  statute  intended  to  exclude  all  acknowledgments  and  prom- 
ises not  in  writmg,  and  that  a  promise  implied  from  the  fact  of  part 
payment  cannot  with  any  propriety  be  made  an  exception.  Hie 
words  of  the  statute  are  pliun  and  unambiguous,  and  it  is  our  duty 
to  give  effect  to  them,  and  carry  out  the  intention  of  the  Le^sla> 
ture  as  that  intention  has  been  expressed.  Interpretation  is  oob^ 
to  be  resorted  to  in  cases  of  ambiguity,  and  it  would  be  an  evamon 
of  the  statute  to  hold  that,  notwithstanding  the  generality  of  the 
terms  employed,  cases  of  part  payment  are  not  included.  The 
words  are :  '^  No  acknowledgment  or  promise ;  "  and  part  pay- 
ment is  mere  evidence  of  a  promise  which  is  required  to  be  in 
writing,  and  is  not  to  be  inferred  from  circumstances  of  which  there 
is  no  written  evidence.  The  English  statute,  (9  Geo.  IV)  com- 
monly known  as  Lord  Tenterden's  Act,  is  expressly  limited  to  ac- 
knowledgments and  promises  in  words  only,  and  provides  that  noth- 
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ing  therein  contained  shall  alter,  take  awaj,  or  lessen  the  effect  of 
part  payment.  Our  statute  contains  no  provision  of  this  character ; 
nor  is  it  limited  to  acknowledgments  and  promises  in  words  only ; 
its  provisions  are  general,  and  exclude  all  acknowledgments  and 
promises  the  evidence  of  which  rests  in  parol  merely."  (Pena  v. 
Vance,  21  Cal.  142 ;  Seinlin  v.  Ca9tr0y  22  Gal.  100 ;  Fairbanks 
r.  Daw9on,  9  Cal.  89.) 

Examination  of  the  statutes  of  the  several  States  of  this  Union, 
will  show  that  in  none  is  the  language  used  upon  this  head  the 
same  with  that  in  the  statutes  of  Cf^ifomia  and  Nevada ;  or,  if 
similar,  there  is  some  qualifying  clause  either  identical  with  that  of 
the  statute,  (9  Geo.  lY)  or  of  sufficient  force  to  alter  the  clear 
meaning  of  the  statutory  language  of  the  States  last  named ;  and 
it  will  be  found  that  the  decisions  are  based  upon  the  statutory  pro- 
Tisions,  or  the  English  rule.  Take  for  instance  the  statute  of  Mas- 
sachusetts as  commented  on  in  WiUiams  v.  Chidley,'  Reciting  a 
clause  of  the  statute  similar  to  that  of  this  State,  Dewey,  J.,  says : 
*^  It  is  quite  obvious  that  this  enactment  has  introduced  a  material 
change  in  the  effect  to  be  given  to  the  statute  of  limitation  of  per- 
sonal actions.  It  has,  prospectively,  legislated  out  of  the  judicilEd 
forum  those  numerous  and  somewhat  perplexing  cases  of  alleged 
new  promises,  either  express  or  implied,  sustained  by  oral  admis- 
sions and  statements  by  the  party  sought  to  be  charged.  Thus  far 
the  statute  is  plain  as  to  the  construction  to  be  given  to  it  The 
question  arises  upon  the  further  provision  contained  in  section 
seventeen :  ^  Nothing  contained  in  the  four  preceding  sections  shall 
alter,  take  away,  or  lessen  the  effect  of  the  payment  of  any  prin- 
cipal or  interest  made  by  any  person.'  (  Williama  v.  Chidley^  9 
Met.  482.)  The  only  inference  to  be  drawn  from  the  opinion  is, 
that  in  lack  of  section  seventeen  the  decision  would  have  been  as 
in  California.  When  Legislatures  have  so  industriously  excluded 
language  settled  by  numerous  decisions,  it  would  be  trifling  with 
their  action  to  hold  it  without  meaning.  If  the  Courts  wrongly 
decide  and  fail  to  express  the  legislative  intention,  which  seems  too 
clear  for  doubt,  additional  enactments  can  correct  the  error. 

It  is  contended  that,  aside  from  the  payments,  there  are  ac- 
knowledgments and  promises  in  writing.    The  District  Judge,  in  his 
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findings,  refers  to  the  letter  of  June  1st,  1868.  There  are  two  in  tlie 
evidence,  which  will  both  be  examined  to  ascertain  if  they  contain 
anything  to  sustain  the  judgment  measurably  predicated  thereon. 

There  is  no  principle  better  settled  than  that  an  acknowledgment 
to  take  a  case  out  of  the  statute,  must  be  clear,  explicit,  and  direct 
to  the  point  that  the  debt  is  due.  (Parsons  on  Notes  and  BiDs, 
^Yol.  2,  649 ;  Angell  on  Limitations,  217  ;  Bdl  v.  Morrimm  et  al,<, 
1  Pet.  351 ;  VenrU  r.  Shawi  14  N.  H.  422 ;  Berghaus  r.  Calhoun, 
6  Watts,  219 ;  Burr  v.  Burr^  26  Penn.  State,  284 ;  MeCormiek  v. 
Brovm^  Cal.,  April  Term,  1869  ;  Mart  v.  Prendergast^  14  M.  k 
W.  741.) 

It  has  been  held  in  some  cases  that  such  acknowledgment  must 
clearly  appear  to  relate  to  the  identical  debt  or  demand  which  is 
sought  to  be  recoyered  upon  the  strength  of  it ;  but  the  prepond- 
erance of  authority  is  the  other  way.  And  it  has  been  said  '^  that 
where  the  plaintiff  proves  a  general  acknowledgment  of  indebt- 
ment,  the  burden  of  proof  is  on  the  defendant  to  show  that  it 
related  to  a  different  demand  from  the  one  in  controversy." 
(Carr'9  Adm'r  v.  Surlburt's  Adm%  44  Mo.,  10  White,  264; 
see  also  2  Greenl.  Ev.,  Sec.  441 ;  Whitney  v.  Bigdow,  4  Pick.  110 ; 
Bailey  v.  Crane,  21  Pick.  823 ;  Woodbridge  v.  Allen^  12  Met 
470 ;  Frost  v.  Bengoughj  1  Bing.  266.)  So  the  rule  was  prop- 
erly stated  by  the  District  Judge  in  this  case,  had  the  facts  war- 
ranted its  application.  It  is,  however,  impossible  to  gather  firom 
the  language  of  the  letters  any  clear,  explicit,  or  direct  acknowl- 
edgment of  any  indebtedness,  or,  really,  any  definite  acknowledg- 
ment whatever.  Their  language  may  as  well,  and  perhaps  better, 
apply  to  some  favor  the  writer  intends  to  show  the  person  to  whom 
they  are  addressed,  in  return  for  past  favors  from  him,  as  to  any 
debt  he  owes.  They  are  not  even  directed  to  the  payers  of  the 
note,  but  to  one  only ;  and  the  strongest  expression  used  is :  **  I 
feel  ashamed  of  it  a  standing  so  long." 

No  such  vagueness  meets  the  requirements  of  the  law.  Con- 
jecture, aided  by  outedde  circumstances,  might  fix  a  meaning  to 
these  letters  in  consonance  with  the  finding ;  but  such  conjecturs, 
or  such.aid,  is  improper ;  the  acknowledgment  must  point  itself;  it 
cannot  be  inferred,  for  its  only  purpose  is  as  a  base  upon  which  to 


1869.]  SUPREME  COURT  OF  NEVADA.  217 


Wilcox  V.  Williams. 


raise  a  promise,  and  it  is  not  permissible  to  infer  a  foundation  for 
the  ultimate  inference ;  and  while  the  law  aUowd  a  promise  to  be 
inferred  from  a  proper  acknowledgment,  it  draws  the  inference  only 
in  the  absence  of  any  express  pronuse,  either  absolute  or  condi- 
tional, and  considers  the  purpose  of  the  acknowledgment  always 
as  extinguished  by  any  accompanying  words  of  promise. 

What  is  the  language  of  these  letters  ?  ^'  I  send  you  a  check 
of  fifty  dollars  now,  and  hope  I  can  do  something  better  for  you 
then."  ^^  I  have  got  the  thing  agoing  to  the  best  advantage  to  try  to 
raise  some  money  for  you."  "  I  will  do  the  best  I  can  for  you.  I 
tiiink  I  will  be  able  to  gi?e  you  a  lift ;  you  can  be  sure  I  will  do 
all  in  my  power  towards  it.''  ^'  I  still  hope  I  may  be  able  to  re- 
pay you  for  all  of  it  soon." 

If  any  promise  is  expressed,  by  any  or  aU  the  words  recited,  it 
is  one  conditioned  upon  ability.  The  language  would  seem  to  imply 
nothing  but  a  hope,  concerning  some  matter  conjectural ;  but  give 
it  the  strongest  construction  which  could  be  claimed  by  the  most 
sanguine,  and  at  best  it  amounts  only  to  a  conditional  promise. 
Such  promise  does  not  correspond  with  the  complaint,  and  waiving 
that  objection,  could  only  be  enforced  upon  proof  of  ability. 

Without  specially  examining  the  many  decisions,  look  at  one 
of  the  earliest  and  one  of  the  latest,  holding  this  doctrine.  In 
Tanner  v.  Smarts  proof  was,  that  the  note  was  produced  to  the 
defendant,  and  payment  of  it  demanded,  and  that  the  defendant 
said :  ''  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as  soon 
as  I  can."  There  was  no  proof  of  any  ability  on  the  part  of  the 
defendant  to  pay  the  debt,  and  after  argument  of  a  rule  nid  for  a 
new  trial,  the  plaintiff  havmg  had  judgment,  the  rule  was  made 
absolute :  Tenterden,  C.  J.  saying,  among  other  things,  in  support 
of  his  action :  ^'  The  promise  proved  here  was  ^  I'll  pay  as  soon  as 
I  can ;'  and  there  was  no  evidence  of  ability  to  pay,  so  as  to  raise 
that  which  in  its  terms  was  a  qualified  promise  into  one  which  was 
absolute  and  unqualified.  Had  it  been  in  term%y  what  it  is  in  9vb' 
gtancBj  *  prove  that  I  am  able  to  pay  and  then  I  will  pay,'  it  would 
have  been  what  the  promise  was  taken  to  be,  in  Flaylin  y.  J9aat- 
xngBy  a  conditional  promise ;  and  when  the  proof  of  ability  should 
have  been  given,  but  not  before,  an  absolute  one.    Upon  a  general 
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acknowledgment,  where  nothing  is  said  to  prevent  it,  a  general 
promise  to  pay  maj^  and  ought  to  be,  implied ;  but  where  the  party 
guards  his  acknowledgment,  and  accom{)anies  it  with  an  express 
declaration  to  prevent  any  such  implication,  why  shall  not  the  rule 
*  esq>re8sium  facit  cessare  taciturn^  apply."  (^Tanner  v.  Smarts 
6  B.  &  C.  605.) 

In  Bidwell  v.  BofferSy  a  letter  was  introduced  from  the  defend- 
ant, written  in  answer  to  one  from  plaintiff,  saying :  "  I  do  not  know 
when  I  can  come  and  see  you,  but  I  will  try  to  as  soon  as  I  can, 
and  will  pay  you  as  soon  as  I  can."  Verdict  being  directed  for 
defendant,  and  exceptions  taken,  overruling  them,  Chapman,  J. 
pronounces  the  opinion  of  the  Court,  thus :  ''  If  the  letter  attached 
to  the  deposition  had  been  proved,  it  would  not  have  been  sufficient 
to  avoid  the  operation  of  the  Statute  of  Limitations.  It  contains 
no  reference  to  the  note,  or  absolute  promise  to  pay  the  plaintiff 
what  is  due  to  him ;  but  a  promise  to  come  and  see  him  when  he 
can,  and  to  pay  him  when  he  can ;  and  no  proof  was  offered  of  his 
ability  to  pay.  (^Bidwell  v.  BogerSy  10  Allen,  488  ;  see  also,  BeO 
V.  Morrison^  1  Peters,  851 ;  Maydon  v.  WiUiams^  7  Bing.  163 ; 
Hart  V.  Prendergaitj  14  M.  &  W.  741;  Hancock  v.  Bliss,  7 
Wend.  267 ;  Wakeman  v.  Sherman^  5  Seld.  85 ;  Bush  v.  Bar- 
nardy  8  Johns.  407 ;  PritcTtard  v.  HoweU,  1  Wis.  181 ;  Mmmng 
V.  Whedery  13  N.  H.  486.) 

As  the  questions  involved  in  this  opinion  are  new  in  this  State, 
though  long ,  since  determined  elsewhere,  authorities  have  been 
somewhat  numerously  cited,  culled  from  a  multitude,  tending  to 
elucidation,  and  the  weight  thereof  is  conclusive  against  a  reooveiy 
by  respondent  upon  the  present  record.  The  statute  was  well 
pleaded,  and  nothing  has  been  shown  sufficient  to  remove  its  bar. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause 
remanded. 
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JAMES  F.  RONEY,  Appellant,  v.  S.  S-  BUOKLAND,  Rb- 

6P0NDBNT. 

JuDGMxirni  KOT  DiBTUKBED  ON  MiAOBR  GROUNDS.  Li  ui  action  against  Buckland 
SB  rarriving  partner  of  the  firm  of  Backland  k  Bethel,  it  appeared  in  evidence 
that^  in  addition  to  the  business  of  the  firm,  each  of  the  partners  was  also 
engaged  in  separate  business  on  his  own  account ;  that  Bethel,  being  about  to 
depart  for  San  Francisco  with  the  intention  of  laying  in  a  stock  of  goods  for 
the  firm,  Roney  delivered  to  him  a  package  of  United  States  treasury  notes 
and  securities ;  that  on  his  way  to  San  Frandsco  Bethel  lost  his  life;  that  after 
Bethel's  death,  Roney  endeavored  to  collect  his  claim  from  his  estate ;  and  it 
did  not  appear  what  had  become  of  the  notes  and  securities  after  their  delivery 
to  Bethel :  Sddy  that  the  evidence  to  show  a  delivery  to  or  for  the  firm  was 
too  meager  to  justify  a  disturbance  of  the  finding  of  'the  Court  below  in  favot 
of  the  defendant. 

OBjBcnoM  THAT  FiNPiNOS  ARE  CoNTRABT  TO  EviDENOK.  Where  the  ground  of  an 
appeal  is  that  the  findings  of  fact  are  contrary  to  the  evidence,  the  burden 
of  showing  error  is  upon  the  appellant,  and  a  meager  showing  is  not  sufficient. 

Appeals  m  two  cases  from  the  District  Ooort  of  the  First  Judi* 
cial  District,  Storey  County. 

The  facts  are  stated  in  the  opinion  of  the  Court.  Further  infor- 
mation in  relation  to  the  facts  referred  to  will  be  found  in  the  report 
of  the  same  case,  on  a  former  appeal,  in  4  Nev.  45. 

Aldrich  ^  DeLmgy  for  Appellant. 

Does  the  evidence  warrant  the  presumption  that  the  money 
received  by  Bethel  was  received  on  partnership  account?  If  it 
does,  there  being  no  evidence  to  overthrow  it,  it  is  insisted  that  the 
judgment  should  be  reversed.    It  shows : 

1st.  The  receipt  of  the  notes  and  bonds  by  Bethel  from  Roney. 

2d.  That  Bethel  received  them  on  the  night  immediately  pre- 
ceding the  day  of  his  departure  for  San  Francisco. 

8d.  That  Bethel  left  tiie  next  morning,  carrying  the  notes  and 
bonds  with  him. 

4th.  That  it  was  the  only  object  of  Bethel,  m  his  visit  to  San 
Francisco,  to  purchase  -the  winter  supply  of  goods  for  the  firm  of 
Backland  k  Bethel. 
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5th.  That  it  was  not  known  that  Bethel  was  engaged  in  any 
other  busmess,  except  mercantile  business  aforessdd,  save  a  freight- 
ing business  to  the  east  of  Fort  Churchill^  in  which  ho  was  inter- 
ested. 

The  rule  of  law  on  this  subject  as  laid  down  in  the  text  books, 
is,  that  a  person  who  gives  credit  to  one  partner  alone  cannot  call 
on  the  rest ;  but  if  there  is  no  evidence  to  show  to  whom  credit 
was  given,  the  fact  that  money  borrowed  by  a  partner  came  to  the 
use  of  the  firm,  raises  a  presumption  that  the  loan  was  made  to 
him  as  a  partner,  and  if  not  rebutted  will  make  the  firm  liable  for 
the  payment.     (Parsons  on  Partnership,  106.) 

So  far  as  disclosed  by  the  record.  Bethel  was  engaged  in  no 
other  business  than  the  mercantile  business  of  Buckland  &  Bethel, 
except  the  freighting  business  mentioned,  which  had  no  connection 
west  of  Fort  Churchill.  The  avowed  object  of  Bethel  in  his  trip 
to  San  Francisco  was  to  purchase  the  winter's  supply  of  goods  for 
the  firm  of  Buckland  k  Betiiel.  He  declared  the  object  of  his 
visit  to  San  Francisco  to  be  such.  He  was  about  starting  on  this 
trip  for  that  purpose,  and  a  few  hours  before  his  departure  he  bor- 
rowed the  money  in  question  and  took  it  with  him.  No  other 
object  except  the  purchase  of  goods  for  the  firm  was  mentioned. 
Is  it  not  a  fair  presumption  that  Bethel  intended  to  use  the  money 
borrowed  for  the  benefit  of  the  firm  ?  Is  it  not  at  least  a  presump- 
tion calling  on  the  respondent  to  show  either  that  there  was  no 
necessity  on  account  of  the  financial  condition  of  the  firm  for  the 
loan — or  that  Bethel  had  other  busmess  relations  with  San  Fran- 
cisco in  which  the  money  might  likely  have  been  used,  or  for  which 
it  might  have  been  mtended,  to  escape  liability  ?  * 

The  money  was  brought  to  Bethel  at  night ;  he  was  to  start  very 
early  the  next  morning,  and  it  was  natural  that  no  very  accurate 
understanding  should  have  been  disclosed  either  by  writing  or  to 
those  about  the  parties  at  the  time.  Bethel  offered  to  give  his  or 
our  note  for  the  money,  but  Boney  told  him  to  let  it  stand  until  his 
return.  There  is  nothing  in  the  circumstances  surrounding  the 
transaction  tending  to  ^ve  it  the  character  of  a  private  loan ;  on 
the  contrary,  everything  to  impress  upon  it  the  character  of  a  loan 
to  the  firm. 
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Williams  ^  Bixler^  for  Respondent. 

It  is  somewhat  premature  to  discuss  the  question  of  whether  the 
loan  was  made  for  the  joint  account  of  Buckland  &  Bethel,  without 
first  ascertaining  that  there  was  a  loan.  Greenleaf  (2  Greenl.  Ev. 
108,  Sec.  112)  says :  "In  proof  of  the  count  for  money  lent,  it 
is  not  sufficient  merely  to  show  that  the  plaintiff  delivered  money, 
or  a  bank  check,  to  the  defendant,  for  this  prima  facie  is  only 
evidence  of  the  payment  by  the  plaintiff  of  his  own  debt,  antece- 
dently due  to  the  defendant."  (See  also  3  Phillips  on  Evidence, 
426,  4th  Am.  Ed. ;   Welsh  v.  Hvans^  1  Starkie,  474.) 

The  statement  of  facts  reported  in  4  Nev.  45,  is  not  the  state- 
ment of  facts  in  the  case  as  it  now  comes  before  the  Court.  All 
that  now  appears  is  that  "  plamtiff  delivered  money  to  Bethel," 
nothing  more.  Th^X  prima  facie  was  only  evidence  of  the  pay- 
ment of  a  preexisting  debt  due  from  him  to  Bethel.  What  is 
there  in  the  record  to  overcome  that  presumption?  Nothing, 
unless  the  inquiry  of  Bethel  as  to  whether  he  should  give  a  note  or 
receipt  could  accomplish  that  feat.  If  Bethel  used  the  word  notej 
then  the  creation  of  a  debt  was  imparted ;  but  if  he  said  receipt^ 
then  a  debt  was  being  paid.  Whose  duty  was  it  to  show  which 
word  was  used  ?    Certainly  not  Buckland's. 

Suppose,  however,  that  the  evidence  had  shown  a  loan  to  Bethel. 
Then  the  question  would  arise,  to  whom  was  the  loan  made  ?  It 
cannot  be  claimed  that  it  was  in  fact  made  otherwise  than  to  Bethel 
only,  but  it  is  said  that  it  was  the  account  of  the  firm.  What  proof 
is  there  of  that  fact  ?  He  did  not  use  the  money  for  partnership 
purposes.  It  is  not  even  shown  that  he  ever  took  it  from  the  safe. 
He  did  not  state  that  it  was  intended  to  be  used  for  partnership 
purposes,  and  the  partner  seems  to  have  been  entirely  ignorant  of 
the  whole  transaction.  After  he  has  started  on  his  way  to  San 
Francisco,  a  package  of  money  is  handed  to  him — for  what  purpose 
no  one  knows — ^and  yet  we  are  told  that  should  charge  the  defendant. 

If  there  were  any  difficulty  in  the  case,  even  conceding  that  the 
transaction  amounted  to  a  loan,  that  would  be  solved  by  the  state- 
ment of  plaintiff  in  his  petition  for  letters,  and  in  his  complaint 
against  the  representation  of  BethePs  estate,  in  which  he  alleges  a 
loan  to  Bethel,  and  to  Bethel  only. 
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By  the  Court,  Johnson,  J. : 

At  a  fonner  tenn  of  this  Court,  the  two  caBes  now  before  ns  were 
considered — ^the  defendant  then  the  appealing  party — ^in  the  rep<vted 
case  of  Boney  y.  Buckland^  (4  Nev.  45).  In  pursuance  of  the 
judgment  of  reversal  and  the  opinion  then  pronounced,  new  trials 
were  had  by  the  Court  below — jury  trial  being  waived — ^in  which 
the  findings  of  fact  and  judgments  were  for  defendant  Plaintiff 
moved  for  new  trials,  on  several  grounds,  which  were  refused ;  and 
thereupon  he  appealed  from  both  the  orders  and  judgments.  As 
the  second  trials  were  conducted  in  accordance  with  the  law  laid 
down  in  the  opinion  reversing  siaid  causes,  the  present  appeals  must 
be  considered  upon  the  several  matters  contained  in  the  record  now 
before  us,  irrespective  of  the  cases  made  at  the  former  hearing.  It 
is  stipulated  that  the  two  causes  shall  be  heard  together. 

The  complaint  in  the  one  action  alleges  a  loan  of  five  thousand 
dollars,  in  United  States  currency ;  and  in  the  other,  fifteen  hundred 
dollars.  Government  bonds  or  securities,  by  the  plamtiff,  to  one 
Henry  Bethel,  on  or  about  the  tenth  of  October,  1865,  for  account 
and  use  of  the  firm  of  Bucldand  (defendant)  &  Bethel,  then  part- 
ners in  a  mercantile  business,  being  carried  on  near  Fort  Churchill, 
in  this  State ;  furthermore,  alleging  the  subsequent  death  of  said 
Bethel,  demand,  and  non-payment 

The  defendant  is  sued  as  surviving  partner,  to  recover  the  amount 
of  such  loans,  and  value  of  the  securities. 

The  partnership,  demand,  and  refusal  to  pay,  as  alleged  in  the 
complaint,  are  not  denied ;  but  in  other  respects  the  answers  ful^ 
traverse  all  of  the  material  allegations.  So,  it  rested  with  the 
plaintiff  to  make  proof  of  the  several  averments  denied  by  the 
answers.  To  this  end  it  is  shown,  that  on  the  evening  of  October 
10th,  1865,  the  plaintiff  brought  to  the  Quartermaster's  office,  at 
Fort  Churchill,  where  Bethel  then  was,  (purposing  to  leave  the  fol- 
lowing morning  to  buy  a  stock  of  goods)  a  package  of  greenbacks 
and  Government  bonds,  corresponding  to  the  amount  and  descrip- 
tion stated  in  the  complaints,  and  delivered  them  to  said  Bethel 
Bethel,  after  the  count  had  been  made,  inquired  of  Boney  ^^  if  he 
wanted  a  receipt  or  note  for  them?"  and  Boney  made  answer, 
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^^  that  he  did  not  thmk  it  was  necessaiy."  Be&el  then  placed  the 
package  in  the  safe  at  the  Qoartennaster's  office,  and  departed  the 
following  morning  for  San  Francisco. 

There  is  no  evidence  m  the  present  record  that  the  package  was 
taken  by  Bethel  from  its  place  of  deposit,  the  Quartermaster's  safe. 
It  was  admitted  on  the  trial  that  Bethel  was  killed  bj  the  explosi(m 
of  the  steamer  "  Yosemite,"  on  the  twelfth  of  the  same  month, 
whilst  en  rovte  to  San  Francisco. 

It  is  farther  in  proof  that  the  defendant,  apart  from  the  firm 
business  of  Buckland  •&  Bethel,  was  engaged  in  ranching,  stock- 
raising,  and  hotel-keeping ;  and  that  Bethel  was  also  engaged  in  a 
separate  business — that  of  transporting  goods  for  the  Government, 
from  Fort  Churchill  to  other  military  posts  to  the  eastward.  It 
was  also  shown  upon  the  trials,  that  plaintiff — ^after  fully  stating  his 
case  to  counsel,  subsequent  to  the  death  of  Bethel  and  his  knowl- 
edge thereof — applied  to  the  proper  Court  for  letters  of  administra- 
tion on  the  estate  of  deceased,  by  petition,  duly  verified,  in  which  he 
stated  that  he  was  a  creditor  of  such  estate,  on  account  of  the  loan 
sought  to  be  recovered  in  these  actions ;  and  at  a  later  time,  when 
letters  of  administration  had  been  granted  to  another  person,  he 
brought  suit  against  the  administrator  of  such  estate,  on  a  verified 
complaint,  to  establish  his  claim  as  a  creditor  of  the  individual 
estate  of  the  deceased,  by  reason  of  the  same  transaction.  The 
latter  suit,  however,  was  dismissed  before  the  commencement  of 
these  actions. 

The  appellant  seems  to  have  waived  the  other  grounds  of  motion 
for  new  trials,  in  the  lower  Court,  and  here  urges  a  reversal  of  the 
judgments  on  the  one  issue — that  the  findings  of  fact  are  contrary 
to  tiie  evidence.  We  have  stated  the  evidence  very  fully  on  all 
material  points,  as  we  find  it  in  the  transcript.  The  proof  is  un- 
doubted, that  plaintiff  delivered  to  Bethel  the  moneys  and  securities 
set  forth  in  the  complaint ;  but  Whether  as  a  loan  does  not  appear, 
and  there  is  too  meager  a  showing  to  justify  the  conclusion  that 
Buckland  is  chargeable  as  copartner  of  Bethel.  The  authorities 
cited  on  behalf  of  appellant  fuUy  support  this  view. 

Judgments  affirmed. 
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THE  YELLOW  JACKET  SILVER  MINING  COMPANY, 

Rkspondbnt,  v.  C.  C.  STEVENSON,  Appbllant. 

AOENOT — ^PrINCIPAL  MOT  BOUND  BT  AOXRT^B  ITlVAUTHORIZSD  ACTS.      A  principBl  M 

only  bouDd  by  such  acta  of  Ub  agent  as  are  within  the  scope  of  the  agent* a 

authority. 
AoBNCT — ^RATzncATiON.    A  principal  is  only  held  to  ratify  an  unauthorized  act  of 

an  agent  when  he  does  bo  expressly ;  or  with  full  knowledge  of  the  transactiai 

accepts  or  receives  some  advantage  from  it;  or  when,  within  a  reasonable  time 

after  such  linowledge,  he  fails  to  repudiate  it 
RATincATioN  or  AoxMT*8  Ubauthorizbd  Acts — ^Full  Kmowlxdgx.    Though  a 

prindpal  receive  advantage  from  an  unauthorized  act  of  an  agent,  he  win  noi 

be  held  to  ratify  it  unless  he  accept  the  advantage  with  full  linowledge  of  all 

the  material  facts  of  the  transaction. 

OORPORATIONB — UNAUTHORIZED  LeABB  BT  PrXSIDXNT — ^PrBSUICPTIONB  OF    RATinCA- 

noN.  Where  the  President  of  a  mining  corporation  leased,  in  the  name  of  tlie 
company  but  without  its  authority,  certain  of  its  mining  ground,  and  the  money 
paid  as  rent  was  returned  as  **  money  received  for  ores  sold  :'*  Hdd^  that  the 
mere  fact  of  the  receipt  of  the  money,  without  proof  of  knowledge  of  the  lease 
on  the  part  of  the  company,  was  not  suffident  proof  from  which  to  infer  a  rati- 
fication of  the  lease,  nor  a  BufBdent  showing  fit>m  which  to  infer  the  rdation 
of  landlord  and  tenant  so  as  to  entitle  the  occupant  of  the  ground  to  notice  to 
quit. 
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GoaPORATIONS  NOT  CHAROEABLI  WITH  EnOWLXDOX  OF    INDIVIDUAL    TrUSTKXS.       On 

a  question  ae  to  the  ratification  by  a  corporation  of  the  onauthorized  act  of  its 
President,  where  it  is  necessary  to  show  knowledge  on  the  part  of  the  corpora- 
tion, it  is  not  enough  to  show  an  individual  knowledge  on  the  part  of  the  minor- 
ity of  the  Board  of  Trustees,  even  if  a  knowledge  on  the  part  of  all  of  them  in 
their  individual  capacity,  and  not  acting  as  a  Board,  would  be  sufficient 
ExTRT  VNDEB  YoiD  LxASB — ^TxNANCT  AT  WiLL.  The  rulc  that  a  tenancy  at  will 
is  created  where  a  tenant  enters  upon  property  under  a  void  lease,  and  as  such 
tenant  at  will  is  entitled  to  notice  to  quit,  does  not  apply  to  a  case  of  entry 
under  a  lease  made  by  a  pretended  agent  acting  entirely  without  authority 
from  the  owners. 

Appeal  from  the  District  Court  of  the  Ymi  Judicial  District, 
Storey  County, 

The  complaint  charges  the  defendant  with  having  unlawfully 
entered  into,  and  unlawfully  continuing  and  threatening  to  continue 
in,  the  possession  of  a  portion  of  the  Comstock  Ledge  in  the  Gold 
Hill  Mining  District  in  Storey  County,  known  as  the  West  or  Bed 
Ledge,  and  with  extracting  therefrom,  removing,  and  appropriating 
to  his  own  use,  and  threatening  to  continue  to  extract,  remove,  and 
appropriate,  thirty  tons  per  day  of  metalliferous  quartz  rock  and 
earth,  worth  eighteen  dollars  per  ton.  After  the  argument  of  an 
order  to  show  cause,  an  injunction  was  granted  agamst  defendant, 
to  be  and  remain  in  force  during  the  pendency  of  the  action,  and 
until  the  further  order  of  the  Court,  from  which  order  of  injunction 
this  appeal  was  taken, 

WiUidmM  ^  Bixlery  for  Appellant. 

L  The  Soard  of  Trustees  ratified  the  lease  made  by  Winters 
by  accepting  the  ^'  rent ''  from  appellant.  They  knew  he  was  at 
work  upon  and  occupying  a  part  of  their  mine,  and  that  they  were 
receiving  ^^  rent "  for  its  use.  It  was  their  duty  to  have  ascertained 
from  their  President  the  terms  of  the  occupation,  and  the  law  wiU 
presume  they  did  so. 

n.  The  occupation  of  a  mine  paying  a  fixed  sum  for  use  be- 
comes a  lease.  (  United  Stated  v.  Qratiot^  14  Pet.  526,  538-9 ; 
Earlen  v.  The  Lehigh  Coal  Co.,  85  Penn.  287  and  292 ;  TUey  v. 
Moyersj  43  Penn.  404  and  410 ;  Oro99  v.  Tomey  14  Md.  217.) 
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in.  The  acceptance  of  rent  from  one  occupying  land,  hooBei, 
or  mines,  clainung  to  occupy  as  lessee,  makes  him  a  tenant  of  Ae 
property,  and  as  such  tenant  he  cannot  be  ejected  without  notice  to 
quit,  which  notice  must  be  given  six  months  before  the  mteDdei 
termination  of  the  "  term."  (1  Washb.  on  Real  Prop.  396,  ml 
Note  8 ;  1  Washb.  on  Real  Prop.  893 ;  Adams  on  Ejectmest, 
106, 108,  111,  and  112 ;  1  Gowen's  Treat.  803 ;  14  Allen,  Mao. 
45 ;  28  Wend.  616  and  618 ;  Taylor's  Landlord  and  Tenant,  35; 
Frisbie  v.  Price^  27  Cal.  256 ;  Murray  v.  Armstrong^  11  Mo. 
209 ;  Bidffley  y.  SUUweUy  28  Mo.  400 ;  SearUy  y.  Mwrray,  34 
Mo.  420 ;  Squire  y.  Huff,  8  A.  K.  Marsh.  948 ;  FogU  y.  CKoi^, 
12  B.  Mon.  189 ;  Sullivan  y.  Mders,  8  Dana,  66 ;  Dam  t. 
Drake  J  2  Green,  N.  J.  528 ;  JDemn  y.  Blair ,  8  Green,  N.  J.  181; 
Doe  y.  Biehards,  4  Ind.  874 ;  Jackton  y.  Sughe$j  1  Blackfiwd, 
421-2;  Bouyier's  Diet.  15  and  16,  word  "Leaae;"  Bouviert 
Diet.  446,  word  "  Rent.") 

IV.  But  if  the  lease  was  yoid  for  want  of  authority  to  make  it, 
or  as  not  haying  been  ratified,  then  the  acceptance  of  ^^  rent "  made 
appellant  tenant  at  wUl,  or  from  year  to  year,  with  rigbt  of  notice  to 
quit.  It  must  be  borne  in  mind  in  determining  whether  the  nioDej 
paid  to  respondent  was  ^^  rent  money  "  that  appellant  so  paid  it, 
understanding  and  holding  himself  out  as  the  tenant  of  respondent; 
and  respondent  introduced  no  eyidence  showing  or  tending  to  shot 
that  it  was  receiyed  for  any  other  purpose  or  upon  any  other  coih 
tract.  We  were  therefore  tenants  of  some  sort ;  and  if  tlie  writteD 
lease  was  not  yalid,  we  were  neyertheless  entitled  to.  reasooabk 
notice  to  quit  before  suit  could  be  brought.  As  we  had  no  notice 
whateyer,  the  action  was  prematurely  brought,  and  the  injoaetioB 
improperly  issued. 

0*  J.  BUlyery  for  Respondent. 

I.  There  was  no  yalid  written  agreement.  The  pretended  lease 
was  not  one  which  the  President  could  make  by  yirtue  of  his  official 
position.  (Angell  &  Ames  on  Corp.,  Sec.  297 ;  Blair  y.  B.  S- 
Co.,  20  Cal.  602 ;  Fultm  Bank  y.  K  Y.  ^  S.  O.  Co.,  4  Paige's 
Ch.  182 ;  Hoyt  y.  Thompson,  1  Sold.  822 ;  7  Conn.  219 ;  12  N. 
H.  205 ;  20  Vt.  446.) 
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n.  There  was  no  ratification.  Batificalion  to  be  valid  most  be 
made  with  full  knowledge.  The  proof  shows  that  there  was  no 
knowledge  on  the  part  of  any  Trustee,  except  the  officer  making  it, 
either  of  the  written  agreement,  or  of  any  agreement,  allowing 
Stevenson  either  any  definite  amount  of  ground  or  a  privilege  for 
any  length  of  time.  Every  act  done  by  the  Board  in  the  recep- 
tion of  money,  the  approval  of  accounts,  etc.,  was  entirely  consist- 
ent with  the  non-eidstence  of  any  agreement,  and  therefcnro  no 
assent  to  its  terms  can  be  implied,  and  no  obligation  of  inquiry  in 
relation  to  it  was  imposed.  (AngelL  &  Ames  on  Corp.,  Sec.  804 ; 
Paley  on  Agency,  171 ;  Story  on  Agency,  Sees.  289,  242-8 ;  6 
Cushmg,  409 ;  26  Wis.  102 ;  22  Pick,  81 ;  9  Ban.  [Pehn.]  27 ; 
80  Barb.  575 ;  8  GiU  &  John.  248.) 

m.  The  written  agreement  being  void  as  a  contract,  it  cannot 
be  considered  in  the  case  for  any  purpose.  It  is  not  like  the  case 
of  a  lease  made  by  one  having  authority,  but  void  for  want  of  form. 
There,  if  a  tenancy  is  created  by  a  delivery  of  possession,  and  the 
acceptance  of  rent,  the  paper  may  be  sometimes  resorted  to,  to 
ascertain  the  terms  of  the  tenancy.  The  reason  is  that  the  proper 
authority  has  created  the  tenancy  by  its  acts,  and  that  the  same  au- 
thority has  assented  to  and  fixed  its  conditions  by  a  paper  express- 
ing them  correctly,  but  void  for  want  of  form.  Here  the  proper 
authority  has  never  seen  or  known  of  the  writmg,  and  could  not 
have  assented  to  any  of  its  terms.  The  paper  is,  therefore,  as  to 
the  company,  as  if  it  had  never  been  written,  and  the  rights  of  the 
parties  must  be  determined  by  the  other  facts  appearing  in  proof. 

ly.  The  relation  of  landlord  and  tenant  never  existed  between 
plaintifi*  and  defendant.  The  only  authority  having  the  power  to 
place  him  in  possession  was  the  Board  of  Trustees,  deriving  their 
power  from  the  statute.  If  the  defendant  desired  to  show  that  this 
power  was  vested  in  any  other  officer,  it  was  incumbent  upon  him 
to  prove  that  this  act  was  withm  the  recognized  sphere  of  duty  of 
such  officer.  In  the  absence  of  proof  the  Court  cannot  present  it ; 
and  if  it  could,  it  would  be  a  forced  and  unnatural  presumption  that 
an  inferior  officer  should  have  the  power  to  dispose  of  the  possession 
of  the  whole  or  any  part  of  the  mining  claim  of  a  corporation. 

The  relation  of  landlord  and  tenant  can  only  be  created  by  con- 
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tract.  The  contract  can  only  be  implied  from  acts  which  from 
their  inconsistency  with  any  other  probable  supposition  compel  or 
persuade  to  the  conclusion  that  the  parties  consented  to  the  relation, 
and  that  it  was  their  intention  that  it  should  exist.  (Taylor's  Land- 
lord and  Tenant,  Sees.  24  and  25 ;  15  Wend.  879 ;  1  Hill,  234; 
6  Bing.  694 ;  7  Scott,  855.) 

y.  In  the  absence  of  the  relation  of  landlord  and  tenant,  tbere 
is  no  basis  for  what  is  termed  the  equitable  right  to  continue  to  tike 
out  ore  for  a  reasonable  time.  He  was  either  a  trespasser  to  be 
stopped  at  any  lime  by  the  Court,  or  if  within  the  scope  of  bis  datj 
the  Superintendent  permitted  him  to  take  out  ore,  it  was  eqniDj 
within  the  scope  of  his  duty  when  he  told  him  to  stop. 

By  the  Court,  Lewis,  C.  J. : 

In  the  month  of  January,  A.i).  1868,  John  B.  Winters,  the  Free* 
ident  of  the  Yellow  Jacket  Mining  Company,  executed  in  the  name 
of  the  respondent  an  instrument  whereby  the  appellant  was  gm 
the  privilege  of  entering  upon  a  certsdn  designated  portion  of 
respondent's  mining  ground,  with  the  privilege  of  mining  and  a]^ 
priating  to  his  own  use  all  mineral-bearing  rock  which  mi^t  be 
found  therein,  for  the  sum  of  two  dollars  per  ton  for  all  ore  so  mined 
and  taken  by  him.  Under  this  instrument,  which  by  its  teims  wii 
to  continue  during  his  pleasure,  the  appellant  entered  upon,  nuned, 
and  extracted  a  large  quantity  of  ore,  and  was  so  engaged  whet 
this  suit  was  instituted  for  the  purpose  of  enjoining  him  from  finrdMr 
entering  upon,  mining,  or  taking  ores.  The  proceeding  is  founded 
upon  the  assumption  that  Winters  was  not  authorized  to  ezeente 
the  instrument  or  lease  referred  to  on  behalf  of  the  companj,  and 
hence  it  is  not  holden  upon  or  bound  by  it. 

The  evidence  undoubtedly  sustained  this  position.  Winters,  lam- 
self,  testified  that  he  had  no  authority  to  execute  such  an  instn- 
ment  on  behalf  of  the  company,  or  to  lease  any  portion  of  the  nine, 
and  the  by-laws  introduced  show  that  such  power  is  vested  onlj  in 
the  Board  of  Trustees,  which  it  is  admitted  never  delegated  ii  to 
him.  Not  possessmg  the  authority  to  act  for  the  company  in  tbe 
execution  of  such  instrument,  it  could  not  be  bound  by  it ;  for  it  is 
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an  axiom  of  the  law  of  agency  that  the  principal  is  only  bound  by 
such  acts  of  the  agent  as  are  within  the  scope  of  his  authority. 
But  it  is  argued  for  appellant,  that  a  corporation,  like  a  natural 
person,  may  ratify  an  unauthorized  act  of  its  agent ;  and  in  this  case 
the  respondent  ratified  the  instrument  executed  by  Winters.  That 
it  might  have  been  adopted  or  ratified  by  the  company  and  thereby 
become  its  own  act,  and  binding  upon  it,  there  is  no  doubt ;  that  it 
was  done  however  in  this  case  is  not  established  to  our  satisfaction. 
A  principal  is  only  held  to  ratify  the  unauthorized  act  of  an  agent 
when  he  does  so  expressly,  or,  with  full  knowledge  of  the  transac- 
tion, accepts  or  receives  some  advantage  from  it,  or  when  within  a 
reasonable  time  after  such  knowledge  he  fails  to  repudiate  it. 

Although  the  principal  received  advantage  from  such  act  he  will 
not  be  held  to  ratify  it,  unless  he  accept  it  with  full  knowledge  of  all 
the  material  facts  of  the  transaction. 

*^  No  doctrine,"  say  the  Supreme  Court  of  the  United  States, 
''  is  better  settied,  both  upon  principle  and  authority,  than  this,  that 
the  ratification  of  an  act  of  an  agent  previously  unauthorized  must, 
in  order  to  bind  the  principal,  be  with  a  full  knowledge  of  all  the 
material  facts.  If  the  material  facts  be  either  suppressed  or  un- 
known the  ratification  is  treated  as  invalid  because  founded  in  mis- 
take or  firaud."  (^OwinffBY.  Hvll^  9  Pet.  629.)  So  where  it  is 
sought  to  charge  a  corporation  with  the  ratification  of  an  unauthor- 
ized act  of  an  agent  by  reason  of  its  acceptance  of  some  benefit  or 
advantage  from  it,  it  should  appear  that  such  benefit  was  accepted 
with  fuU  knowledge  of  the  character  of  the  act.  (Angell  and 
Ames  on  Corp.,  §  304.) 

The  evidence  in  this  case,  however,  is  clear  and  positive  that  the 
Board  of  Trustees  which  was  the  authorized  agent  of  the  corpora- 
tion knew  nothing  of  the  terms,  nor  even  of  the  existence  of  the 
lease  in  question.  The  money  paid  by  the  appellant  was  reported 
by  the  Superintendent  to  the  Board  as  received  for  ores  sold. 
Nothing  seems  ever  to  have  appeared  in  his  reports  from  which  it 
could  even  have  been  inferred  that  the  money  paid  by,  or  due  from, 
Stevenson  to  the  company  was  for  the  use  or  rental  of  tmy  portion 
of  the  mine.  How  then  can  it  be  hold  that  the  acceptance  of  money 
by  the  Board  reported  to  it  as  being  for  ores  sold  was  a  ratification 
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of  the  lease  executed  to  the  appellant  ?  The  company  did  not  know 
of  such  lease,  nor  were  there  any  such  circomstances  connected 
with  the  acceptance  of  the  money  as  to  place  it  upon  inquiry,  or 
to  charge  it  with  presumptiye  notice  of  its  existence. 

If,  then,  it  be  the  law  that  there  must  be  a  full  knowledge  of  aB 
the  material  facts  before  the  acceptance  of  profit  or  adyantage  by 
the  principal  will  be  held  to  constitute  a  ratification,  surely  tlw 
respondent  here  cannot  be  held  upon  the  lease  in  question,  for  it 
knew  nothing  of  the  material  facts  respecting  it.  If  it  were  shown 
that  the  Board  knew  of  the  lease,  the  acceptance  of  payment  tmrn 
Stevenson  for  the  ore  extracted  would  doubtiess  be  sufficient  to 
establish  a  ratification ;  but  the  contrary  being  shown,  it  would  man- 
ifestiy  be  opposed  to  the  well-settled  rules  of  law  to  hold  9aA 
acceptance  to  be  a  ratification. 

But  it  is  further  claimed  that  if  the  lease  were  void  and  there  were 
no  ratification,  still  the  acceptance  of  rent  from  Steyenson  consti- 
tuted him  a  tenant  at  will  of  that  portion  of  the  mine  from  wfaidi 
he  was  extracting  ore,  and  therefore  entitied  him  to  notice  to  quit, 
which  was  not  giyen.  The  fallacy  of  this  argument  is,  that  it 
assumes  the  corporation  accepted  the  payment  made  by  Stevensou 
€18  rentj  when  nothing  of  the  kind  is  shown.  True,  the  money  was 
paid,  but  as  stated  before,  it  was  reported  to  the  Board  aa  monej 
received  for  ore  sold,  and  not  as  rent  for  the  use  or  occupation  of 
any  portion  of  the  mine.  It  is  not  shown  that  the  Board  of  Trus- 
tees had  any  knowledge  that  he  had  such  use  or  occupation.  The 
acceptance  of  money  as  rent,  knowing  it  to  be  such,  would  undoubt- 
edly create  the  relation  of  landlord  and  tenant  as  completely  as 
an  express  contract,  because  the  payment  by  the  tenant  would  be  a 
direct  recognition  and  acknowledgment  of  the  landlord's  title,  and 
the  acceptance  by  the  latter  of  such  payment  knowing  it  to  be  pcud 
as  rent,  would  be  as  perfect  a  recognition  of  the  tenant's  right  to 
occupy  as  an  express  assent  or  permission ;  consequenfly  it  has  been 
held,  and  very  justiy  too,  that  the  acceptance  of  rent,  knowing  it  to 
be  paid  as  such,  creates  the  relation  of  landlord  and  tenant 

But  the  acceptance  of  money  by  the  owner  of  land — not  know- 
ing it  to  be  paid  as  rent,  or  believing  it  to  be  paid  for  somedui^ 
else— cannot  be  held  an  assent  to  the  use  or  occupation,  nor  create 
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Bach  relation.  (J)oe  y.  CragOy  6  Manningy  G  &  S.  90.)  Not 
knowing  of  such  occupation,  an  assent  to  it  could  not,  with  any 
degree  of  consistency,  be  presumed  to  be  given.  Here,  there  is 
no  evidence  that  the  Board  of  Trustees,  as  such,  knew  of  Steven- 
son's occupation ;  and  the  acceptance  of  the  money,  paid  by  him, 
could  not  r^^e  a  presumption  of  such  knowledge :  because  it  was 
returned  as  for  ores  sold,  and  as  such  it  appears  to  have  been 
accepted  by  the  company.  Were  it  returned  as  rent  and  so  accepted, 
a  tenancy  would  be  created — for  that  fact  alone  would  be  a  sufficient 
notification  to  the  company  that  Stevenson  was  occupying  a  portion 
of  the  mine,  and  the  acceptance  of  the  rent  would  be  a  sufficient 
assent  to  such  occupancy.  But  the  law  does  not  force  contracts 
upon  persons  by  presumptions  unnatural  or  improbable.  Legal 
presumptions  are  natural  and  rational  inferences  drawn  from  known 
or  admitted  facts.  As  for  example :  if  one  accepts  rent  from  another 
in  possession  of  his  property,  knowing  it  to  be  paid  as  rent,  the  nat- 
ural presumption  is  that  he  assents  to  the  possession — and  such  is  the 
presumption  of  the  law ;  but  it  would  not  be  rational  or  natural  to 
infer  an  assent  to  si^ch  possession  if  the  money  were  accepted,  the 
owner  not  knowing  it  was  paid  as  rent ;  nor  do  we  think  the  law 
raises  it  in  such  a  case. 

Perhaps,  if  it  were  shown  that  money  was  paid  by  one  occupying 
premises,  as  rent,  and  that  it  was  accepted  by  the  owner,  with 
nothing  further  appearing,  it  might  be  presumed  that  the  owner 
knew  it  to  be  intended  as  rent,  and  so  accepted  it ;  but  where,  as 
in  this  case,  it  is  shown,  in  connection  with  the  proof  of  payment, 
that  it  was  reported  to  be  for  something  other  than  rent,  and  so 
received,  such  presumption  cannot  be  indulged. 

It  cannot,  we  think,  be  maintained  that  the  knowledge  obtained 
unofficially  by  three  of  the  trustees,  that  Stevenson  was  engaged  in 
extracting  ore  from  the  mine,  is  sufficient  to  charge  the  company 
with  such  knowledge.  As  any  number  of  trustees,  acting  individ- 
ually and  not  as  a  Board,  cannot  act  for  the  corporation — so,  any 
information  obtained  by  individual  trustees  and  not  communicated 
to  the  Board,  should  not,  it  would  seem,  become  the  foundation  of  a 
contract  binding  upon  the  company.  The  trustees  represent  the 
corporation,  only  when  assembled  together  and  acting  as  a  Board. 
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(Laws  1864-5,  860,  Sees.  6  and  7.  See  also,  Gatikwiler  v.  TF3- 
lUy  83  Gal.  11.)  Such  being  the  law,  how  can  it  be  clumed 
that  information  communicated  to  them  individually,  but  not  to 
the  Board,  can  be  made  the  foundation  of  an  imptied  contract  on 
the  part  of  the  corporation  ?  But,  however  this  may  be,  it  cannot 
possibly  be  maintamed  that  a  corporation  can  be  charged  with  act- 
ing upon,  or  recognizing  a  fact,  which  is  known  only  to  a  mmority 
of  its  trustees.  As  it  requires  a  concurrent  action  of  a  majority  to 
execute  an  express  contract  on  its  behalf,  the  action  of,  or  infonnir 
tion  communicated  to,  any  number  less  than  a  majority,  cannot 
become  the  basis  of  a  contract  binding  upon  the  company.  In  duB 
case  the  three  trustees,  who  knew  that  Stevenson  was  extracting 
ore  from  the  miae,  might  be  deemed  to  assent  to  it — still,  tmlefl 
they  constitute  d.  majority  of  the  members  of  the  Board,  their  action 
or  implied  assent  could  no  more  bind  the  corporation  than  an  ezpra 
contract  entered  into  by  any  one  of  them  alone  could.  The  record 
here  does  not  show  that  three  were  a  majority  of  the  Board  of 
Trustees  of  the  plaintiff — a  fact  necessary  to  be  shown  by  the  de- 
fendant, before  he  could  claim  the  corporation  to  be  bound  by  their 
act,  or  be  chargeable  with  information  obtained  by  them.  So,  even 
if  it  were  admitted  that  the  act  of  a  majority  of  the  trustees,  not 
acting  as  a  Board,  could  bind  the  corporation,  still,  as  it  is  not  shown 
in  this  case,  that  a  majority  did  so  act,  or  have  knowledge  of  Steven- 
son's possession,  the  result  here  would  be  unchanged. 

The  authorities  referred  to  in  support  of  the  proposition,  that  one 
entering  under  a  void  lease  is  to  be  deemed  a  tenant  at  will,  and 
so  entitled  to  notice  to  quit,  have  no  pertinency  to  the  fi&cts  of  this 
case.  When  an  owner  allows  one  to  enter  upon  his  property,  under 
a  lease  rendered  void  by  reason  of  some  informality,  undoubtedly  a 
tenancy  at  will  may  thereby  be  created — ^because,  although  the 
lease  intended  to  be  executed  be  nugatory,  still  the  entry  and  taking 
of  possession  are  by  the  permission  of  the  owner ;  and  in  such  caae 
the  tenancy  is  created  by  the  acts  of  the  respective  parties,  irrespect- 
ive of  the  lease  attempted  to  be  executed.  The  case  is,  however, 
yery  different  where  there  is  not  only  a  void  lease,  but  the  ent^ 
upon  the  premises  is  also  unauthorized.  As  for  example :  if  i 
stranger  to  the  owner  should,  on  his  behalf  and  in  his  name,  make 
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a  lease  of  his  property,  and  the  lessee  should  enter  mto  possession 
under  it,  he  could  certainly  not  be  held  a  tenant  at  will,  and  entitled 
to  notice  to  quit  from  the  owner.  But  the  President  of  the  plaintiff 
had  no  more  authority  to  lease  any  portion  of  its  mine  than  if  he 
were  an  entire  stranger.  Not  having  the  authority  to  lease,  it  fol- 
lows he  had  no  authority  to  place  any  person  in  possession  of  the 
mine,  or  any  portion  of  it,  a$  a  tenant — ^for  such  possession  can 
only  be  derived  from  one  having  the  right  or  authority  to  lease — 
hence,  not  only  was  the  lease  executed  by  Winters  void,  but  any 
possession  given  to,  or  right  of  tenancy  attempted  to  be  conferred 
upon,  Stevenson,  by  him,  was  entirely  unwarranted.  There  could, 
therefore,  be  no  tenancy  at  will  created  by  means  of  the  possession 
80  obtained.  If  Winters  had  the  authority  to  lease  and  did  so, 
placing  the  defendant  in  possession,  and  the  lease,  by  reason  of 
some  informality,  proved  to  be  void,  doubtless,  Stevenson  would  in 
such  case  be  held  a  tenant  at  will :  but  Winters  having  no  such  au- 
thority, Stevenson  could  acquire  none  of  the  rights  of  tenancy  from 
him — ^for  as  an  agent,  Winters  could  no  more  bind  his  principal  by 
^ving  a  possession  which  would  create  a  tenancy,  than  by  executing 
a  written  lease  of  the  premises. 

The  appellant  having  failed  to. establish  the  relation  of  landlord 
and  tenant  between  himself  and  the  respondent,  and  thb  being  the 
only  ground  relied  on,  the  order  of  the  lower  Court  against  him 
must  be  affirmed* 


ABRAHAM  HOPPER,  Respondbnt,  v.  RICHARD  R.  PARK- 
INSON et  al.j  Appellants. 

MoKTOAOB  TO  OMnTRB  PiTBOHASS  HoNBT  NOT  ▲  Ycmdor's  Liiir.  A  8uit  to  fore- 
close a  mortgage  giyen  to  secare  the  porchaee  money  of  land,  Ib  not  a  suit  for 
the  enforcement  of  a  vendor's  lien. 

No  HoifiSTBAD  AS  AOAZHST  LiJBN  FOR  PuRCHASX  MoincT.  There  can  be  no  home- 
stead right  acquired  in  property  as  against  the  purchase  money  unless  the  lien 
therefor,  whether  created  by  mortgage  or  existing  by  way  of  Tender's  lien,  has 
been  reliered  in  some  lawAil  way. 

16 


^ 
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Foreclosure  or  Mobtgaoi  tor  Purchasi  Monet.  In  a  foreclosure  suit  on  a 
mortgage  given  by  a  husband  to  secure  tlie  purchase  money  of  land,  and  made 
contemporaneously  with  the  deed  of  the  land  to  him,  the  wife,  being  admitted 
to  defend,  set  up  a  homestead  right :  Hdd^  that  neither  husband  nor  wifeeoidd 
acquire  any  homestead  right  as  against  the  mortgage  debt 

Appbal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

The  fisMsts  are  stated  in  the  opinion. 

Clayton  ^  DavieSj  for  Appellants. 

The  property  sought  to  be  subjected  to  the  payment  of  this  debt 
is  a  homestead.  (4  Cal.  268 ;  6  Cal.  234 ;  10  Cal.  296 ;  3 
Nev.  182.) 

A  mortgage  of  a  homestead,  less  than  five  thousand  dollars  m 
value,  signed  by  the  husband  alone,  is  absolutely  void.  (Stats, 
1864-5,226;  8  Cal.  66;  12  Cal.  827;  88  Cal.  266;  1  Nev. 
668  and  607.) 

A  vendor's  lien  does  not  exist  where  a  mortgage  security  ia  taken 
for  the  purchase  money.     (12  Cal.  801;  17  Cal.  70;   23  CaL 

688.) 

« 

M,  M,  Clarke^  for  Respondent. 

The  obligation  in  suit  being  for  the  purchase  money,  no  exemp- 
tion exists.  *'*'  For  the  payment  of  obligations  contracted  for  the 
purchase  of  said  premises,"  they  are  always,  and  under  all  circum- 
stances, liable  to  forced  sale.  (Const.,  Art.  4,  Sec.  80.)  Ko 
homestead  exemption  exists  as  against  the  purchase  money.  Inde- 
pendently of  the  provision  of  the  Constitution,  which  is  deemed  con- 
clusive, the  deed  and  mortgage  being  simultaneous  and  parts  of 
the  same  transaction,  the  homestead  right  is  subject  to  the  mort- 
gage. {La%^en  v.  Vance^  8  Cal.  271 ;  Carr  v.  CaldweU^  10  CaL 
aSO ;  McHendry  v.  BeUly  and  Wife,  18  Cal.  75.) 

By  the  Court,  Johkson,  J. : 

On  the  twenty-fourth  of  April,  1865,  Hopper,  the  respond^t 
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herein,  sold  to  Richard  R.  Parkinson,  one  of  the  appellants  herein, 
a  lot  of  land  in  Carson  City  and  improvements  thereon,  including  a 
dwelling  house.  A  deed  of  conveyance  in  the  ordinary  form  was 
executed,  but  no  part  of  the  purchase  money  being  paid,  said  Park- 
inson made  his  promissory  note  for  the  amount  expressed  in  the 
deed  as  the  consideration  of  such  sale,  and  also  executed  a  mort- 
gage to  Hopper  on  the  property  so  conveyed,  to  secure  the  payment 
of  sud  note.  The  deed,  note,  and  mortgage  are  of  con*esponding 
dato.  The  appellants  are  husband  and  wife,  and  in  such  relation 
were  living  in  said  Carson  City  at  the  dato  of  these  transactions. 

After  maturityof  the  note  and  its  nonpayment,  Hopper  brought 
suit  against  the  maker  thereof  to  recover  judgment  upon  the  noto, 
and  for  a  decree  of  foreclosure  agunst  the  mortgaged  property. ' 
Thereupon,  the  wife,  Ellen  Mary  Parkinson,  appeared,  and  of  her 
own  motion  was  made  codefendant  in  the  action.  The  joint  answer 
of  these  defendants  admits  all  of  the  issuable  averments  contained 
iQ  the  complaint:  but  by  way  of  defense  to  the  foreclosure  proceed- 
ing, they  set  up  in  themselves  a  homestead  right  to  the  mortgaged 
premises,  and  ask  that  it  may  be  adjudged  good  as  against  said 
mortgage.  The  answer  alleges  the  marital  relations  of  the  parties 
defending,  such  as  to  entitle  them  to  claim  the  benefit  of  our  home- 
stead laws :  ^'  That  from,  on,  and  since  the  twenty-fourth  of  April, 
1865,  they,  with  their  family  of  children,  have  continuously  resided 
and  lived  upon  said  premises,  and  have  since  said  time  occupied 
said  premises  as  a  homestead ;  and  that  they  do  now  claim,  hold, 
and  occupy  tiie  same  as  a  homestead,  and  that  on  the  ninth  of 
March,  1869,  Ellen  Mary  Parkinson,  one  of  said  defendants,  made 
and  filed  in  the  proper  office,  in  due  conformity  with  law,  a  state- 
ment declaring  her  intention  to  hold  and  clum  said  premises  as  a 
homestead."  The  value  of  the  property,  it  is  conceded,  does  not 
exceed  five  thousand  dollars. 

By  consent  the  issues  of  fact  were  tried  by  the  Court,  without  a 
jury,  and  thereupon  the  findings  were  in  accordance  with  the  allega- 
tions of  the  complaint,  fully  covering  the  averments  therein  stated, 
'^  that  the  note  and  mortgage  were  executed  simultaneously,  and  to 
secure  the  payment  of  the  purchase  money  of  the  aforesaid  premises." 
The  Court  furthermore  found,  in  respect  to  the  new  matter  alleged 
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in  the  answer:  "  That  from  and  since  the  said  twenty-fourth  of  Apnl, 
1865,  the  defendant,  with  his  wife  and  family,  has  condnooady 
resided  upon  the  premises  described  in  the  complaint,  and  occupied 
the  same  as  a  homestead."  Also  found  the  further  fact  that  Ae 
wife,  on  the  ninth  of  March,  1869,  made  the  declaration  as  pro- 
vided by  statute,  claiming  the  mortgaged  premises  as  a  homestead 
for  the  use  of  herself  and  family.  Upon  these  findmgs,  judgment 
was  rendered  for  the  amount  of  the  note  and  accrued  interest; 
also,  decreeing  the  sale  of  the  property  in  satisfaction  of  such  judg- 
ment. From  the  decree  ordering  the  sale  of  the  mortgaged  prop- 
erty defendants  bring  this  appeal. 

The  argument  in  support  of  the  appeal  presents  the  foUowing 
points :  ^'  Firsts  the  properly  sought  to  be  subjected  to  the  paymMit 
of  this  debt  is  a  homestead ;  secandj  a  mortgage  of  a  homestead 
not  exceeding  five  thousand  dollars  in  value,  executed  by  the  hus- 
band alone,  is  absolutely  void ;  thirds  a  vendor's  lien  does  not  exisk 
where  mortgage  security  is  taken  for  the  purchase  money." 

In  respect  to  a  vendor's  lien — takmg  up  the  several  propoatioos 
in  the  most  convenient  order — ^it  is  sufficient  to  reply,  that  the 
question  is  not  involved  in  this  case.  The  action  is  not  for  the 
enforcement  of  a  ^^a  vendor's  lien,"  in  the  distinctive  sense  that 
term  is  used,  but  the  proceeding  is  simply  m  the  form  autfaoriied 
by  the  statute  where  a  debt  has  been  secured  by  mortgage  on  real 
property.  The  pleadings,  judgment,  and  decree,  property  so  treat 
it.  So  the  argument  and  authorities  directed  to  this  point  have 
no  bearing  upon  the  case  in  hand. 

The  other  two  points,  and  the  argument  of  counsel  in  support  of 
them,  are  founded  mainly  on  the  theory  that  the  findings  of  &et 
(for  beyond  such  finding,  in  respect  to  matters  of  fact,  we  cannot 
look,  seeing  that  in  no  way  has  the  evidence  been  brought  up) 
show,  that  at  the  time  said  mortgage  was  executed — ^the  twentf- 
fourth  of  April,  1865 — ^the  appellants  had  acquired  a  homestead 
right  to  the  property  in  question.  To  this  it  is  replied  by  opposing 
counsel,  that,  at  best,  defendants  are  only  shown  to  have  a  hoiM- 
stead  therein  commencing  on  the  twenty-fifth  of  April,  1865,  as 
the  language  used  in  the  finding  ^^firom  and  once  the  twenty- 
fourth,"  excludes  the  twenty-fiurth^  and  is  equivalent  to  fixing 
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upon  the  twenty-j^th^  the  day  after  the  mortgage  was  executed,  as 
the  earliest  period  any  suoh  right  existed,  and  consequently  it  can- 
not stand  in  the  way  of  the  antecedent  mortgage,  though  executed 
by  the  husband  alone.  Perhaps,  as  there  seems  to  be  some  conflict 
of  authority  upon  the  question,  it  is  one  not  free  of  doubt ;  and  as 
we  propose  to  determine  the  case  at  bar  upon  broader  grounds, 
embracing  the  entire  merits,  it  is  not  necessary  at  this  time  to 
express  an  opinion  upon  that  point. 

The  exemption  claimed  by  defendants  in  this  case  must  be  tested 
by  the  constitutional  and  statutory  provisions  pertaining  to  home- 
steads. 

Section  thirty,  article  four  of  the  Constitution,  provides  that  "  a 
homestead,  as  provided  by  law,  shall  be  exempt  from  forced  sale 
under  any  process  of  law,  and  shall  not  be  alienated  without  the 
joint  consent  of  husband  and  wife  when  that  relation  exists ;  but  no 
propeHy  shall  be  exempt  firom  sale  for  taxes,  or  for  the  payment  of 
obligations  contracted  for  the  purchase  of  said  premises,  or  for  the 
erection  of  improvements  thereon."    •    •    * 

The  Act  approved  March  6th,  1865,  (Stats.  1864-5,  225,  Sec. 
1)  declares  that  ^' a. homestead  consisting  of  a  quantity  of  land, 
together  with  the  dwelling  house  thereon  and  its  appurtenances,  not 
exceeding  in  value  the  sum  of  five  thousand  dollars,  to  be  selected 
by  the  husband  and  wife,  or  either  of  them,  or  other  head  of  a 
fiflunily,  shall  not  be  subjected  to  forced  sale  on  execution,  or  any 
final  process  from  any  Court."     *    •    * 

Section  two  (Stats.  1864-^,  226)  provides  that  "  a  mortgage 
or  alienation  to  secure  the  purchase  money,  or  pay  the  purchase 
money,  shall  be  valid  if  the  signature  of  the  wife  be  obtained  to  the 


same." 


Defendants'  counsel,  proceeding  upon  the  theory  that  immedi- 
ately upon  the  execution  of  the  deed  a  homestead  right  vested  in 
defendants,  insists  that  any  mortgage  is  void  as  against  such  right, 
unless  the  wife  joins  in  its  execution,  in  pursuance  of  section  two  of 
the  Act  above  quoted.  But  the  difficulty  lies  here.  The  premises 
are  wrong.  There  can  be  no  such  thing  as  a  homestead  right  as 
against  the  purchase  money,  unless  the  lien,  whether  created  by 
mortgage  or  existing  by  way  of  a  vendor's  lien,  has  been  relieved 
in'iome  lawful  way. 
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In  this  case,  as  we  have  seen,  the  yendor  made  a  deed  wiihoat 
receiving  any  part  of  the  purchase  money,  but  cotemporaneooslj 
with  the  execution  of  such  deed  took  a  mortgage  firom  lus  vendee 
covering  this  identical  property  to  secure  this  payment  of  the  pm^- 
chase  money.  These  several  acts  were  but  parts  of  the  same  trans- 
action. The  husband  had  acquired  no  homestead  right  when  he 
made  the  mortgage  as  against  the  debt  thus  contracted,  nor  was  the 
condition  of  the  wife  different.  Perhaps  the  property  may  have 
become  impressed  with  the  character  of  a  homestead  in  respect  to 
other  debts,  yet  the  exemption  here  claimed  must  be  held  subordinate 
to  the  mortgage ;  for  no  homestead  claim  could  be  made  until  after 
the  purchase  was  fully  effected,  to  wit :  the  payment  of  the  purchase 
money.  (McHendry  v.  Reilly  and  Wife^  13  Cal.  75 ;  Peter 9on  v. 
Hamblower,  88  Cal.  275.) 

^^  And,  even  if  executed  subsequently  to  the  declaration  of  home- 
stead,'' as  aptly  expressed  by  Justice  Rhodes  in  the  case  last  cited, 
^^  it  would  be  held  by  any  Court  in  which  it  might  be  foreclosed, 
upon  the  plainest  principles  of  equity,  to  have  priority  over  the 
homestead  clfdm,  unless  tife  Court  was  prepared  to  hold  that  the 
Act  was  a  legislative  device  to  enable  purchasers  to  swindle  ven- 
dors." The  circumstances,  as  well  as  the  constitutional  and  statu- 
tory provisions  reviewed  in  the  case  last  referred  to,  are  somewhat 
different  from  the  one  at  bar;  but,  nevertheless,  the  governing 
principles  are  the  same,  and  fully  warrants  a  like  conclusion. 

It  follows,  therefore,  from  the  views  herein  expressed,  that  tiie 
decree  must  be  affirmed. 

It  is  so  ordered. 


JOSEPH  A.  TODMAN,  Respondent,  v.  H.   H.   PURDT, 

Appellant. 

FftssuMFTioM  or  OwnsBSHip  IN  Holder  or  Provissort  Notk.  In  a  snii  on  a 
promissory  note  by  the  payee,  his  possession  thereof,  though  it  may  betr  lus 
indorsement  to  another  person,  sufficiently  establishes  his  title  to  it  withoat 
farther  proof — ^the  law  presuming  the  holder  to  be  the  owner. 
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Pbsjvdigul  Erbor  ohlt  Atailabue  on  Appeal.  Though  improper  evidenoe 
may  be  admitted  on  the  trial  of  a  case,  yet  if  its  admission  could  in  no  wise 
injure  the  opposite  party,  he  has  no  cause  of  complaint  therefor — ^no  error, 
except  such  as  may  have  prejudiced  appellant^s  case,  being  available  on  appeal. 

PtXADiNO  AMD  Proop  OP  OwKKRSHip  OP  pROMiBSORT  NoTis.  In  a  sult  by  the 
payee  on  a  promissory  note,  which  appears  to  have  been  indorsed  by  him  to  a 
third  person,  the  plaintiff^s  production  thereof  will  raise  the  presumption  thai 
he  is  the  owner  without  further  proof;  but  if  it  should  become  necessary  to 
prove  a  transfer  back  to  himself  he  can  do  so  without  specially  pleading  it, 
any  proof  tending  to  establish  his  ownership,  whether  shown  by  oral  evidence 
or  indorsement  on  the  instrument,  being  admissible  to  sustain  the  allegation  of 
his  being  the  owner  and  holder  thereof. 

FACTt  NOT  RKQuiRiNO  pRoop  REQUIRE  NO  PLEADING.  No  fact  Is  required  to  be 
pleaded  which  it  is  unnecessary  to  prove. 

Spatuti  op  Limitations — ^Absence  prov  State.  A  defendant,  to  avail  himself 
of  the  bar  of  the  Statute  of  Limitations,  must  have  been  within  the  State  for 
the  full  time  limited  by  the  statute  after  the  cause  of  action  accrued  against 
him. 

CoKBTRUcrrioN  OP  Section  Two  op  Statute  op  Limitations.  Section  twenty-one 
of  the  Statute  of  LimitaUons  (Stats.  1867,  86)  has  entirely  overthrown  the  old 
rule  that  the  statute,  when  once  it  began  to  run,  continued  to  run,  notwith- 
standing absence  from  the  State. 

Appeal  from  the  District  Court  of  the  l^ird  Judicial  District, 
Washoe  County. 

This  action  was  brought  on  two  promissory  notes  executed  on 
June  6th,  1864,  at  Silver  City,  for  five  hundred  dollars  each,  draw- 
ing three  per  cent,  per  month  interest,  and  payable,  one  in  six 
months,  and  the  other  in  eight  months.  The  plaintiflf  had  judg- 
ment in  the  Court  below,  on  June  24th,  1869,  for  the  sum  of  two 
thousand  seven  hundred  and  eighty-five,  dollars,  certain  small  oflP- 
sets  having  been  allowed. 

jB.  S»  Taylor y  for  Appellant. 

L  The  Court  erred  in  ovenruUng  the  objection  to  the  question : 
<*  What  disposition  did  you  then  make  of  these  notes  ?  "  because 
no  evidence  of  transfer  from  and  to  pluntiiT  was  admissible,  inas- 
much as  the  pliuntiff  declares  upon  the  notes  as  the  original  holder 
tiiereof,  and  not  as  assignee  of  tiiem.     (Chitty  on  Bills,  671.) 

n.  The  decision  is  against  law,  because  tiiie  findings  of  fact  in 
relation  to  the  return  of  defendant  to  this  State  show  that  his  pros- 
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ence  here  put  the  Statute  of  Limitations  in  motion,  and  that  the 
action  was  barred  by  said  statute.  (Stats.  1867,  86,  Sec.  7 ; 
Angell  on  Limitations,  Sec.  206.) 

Thomas  JE.  Saydon^  for  Respondent. 

I.  To  the  first  point  of  appellant,  respondent  cites  2  Greenl.  E?. 
163,  Sec.  166,  and  note  8  thereunder. 

II.  To  the  second  point  of  appellant,  respondent  cites  8  Ab- 
bott's N.  T.  Digest,  724-6,  Sees.  130-1, 134,  144-6,  and  146, 
and  cases  there  cited,  and  particularly  Denny  v.  Smithy  (18  N.  T. 
570)  and  Ford  v.  Bahcock,  (2  Saiidford,  526). 

By  the  Court,  Lewis,  C.  J. : 

Upon  the  trial  of  this  case  it  appeared  in  evidence  that  in  the 
month  of  May,  a.d.  1866,  the  plaintiff,  who  was  the  original  payee 
of  the  notes  sued  on,  had  indorsed  and  transferred  them  to  one  H. 
P.  Sheldon,  whereupon  his  counsel  offered  evidence  to  show  that  he 
became  the  owner  of  them  by  a  subsequent  transfer  to  him  by  Shel- 
don. This  was  objected  to  by  counsel  for  defendant,  upon  tiie 
ground  that  plaintiff,  not  having  pleaded  the  indorsement  from 
Sheldon  to  himself,  evidence  tending  to  establish  that  fact  was 
inadmissible.  The  Court  below  overruled  the  objection  and  ad- 
nutted  the  evidence.  Of  this  ruling  the  defendant  complains,  and 
assigns  it  as  error  in  this  Court.  That  such  evidence  was  en- 
tirely unnecessary  is  very  certain,  for  the  production  of  the  notes  by 
the  plaintiff  sufficientiy  established  his  title  to  them  without  forther 
proof,  the  law  presuming  the  holder  of  a  negotiable  note  to  be  the 
owner.  When,  therefore,  the'  payee  sues  upon  it  he  is  allowed  to 
recover,  notwithstanding  it  appears  to  have  been  indorsed  by  him 
to  a  third  person,  without  further  proof  upon  his  part  as  to  lus 
ownership  than  the  production  of  the  instrument.  In  Dugan  v. 
The  United  States j  the  rule  is  thus  stated  by  the  Supreme  Court: 
^^  But  if  this  agency  in  the  Messrs.  Willinks  and  Van  Staphoist 
were  not  established,  the  opimon  of  the  Court  would  be  the  same. 
After  an  examination  of  the  cases  on  this  subject,  (which  cannot 
all  of  them  be  reconciled)  the  Court  is  of  the  opinion,  tiiat  if  any 
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person  who  indorses  a  bill  of  exchange  to  another,  whether  for 
Yalne,  or  for  the  pnrpoee  of  collection,  shall  come  to  the  possession 
thereof  again,  he  shall  be  regarded,  unless  the  contrary  appear  in 
evidence,  as  the  bona  fide  holder  and  proprietor  of  such  bill,  and 
diall  be  entitled  to  recover,  notwithstanding  there  may  be  on  it  one 
or  more  indorsements  in  full,  subsequent  to  the  one  to  him,  without 
producing  any  receipt  or  indorsement  back  from  either  of  such 
indorsees,  whose  names  he  may  strike  from  the  bill  or  not,  as  he  may 
think  jwoper."  (8  Wheat,  178.)  LanadaU  v.  Brawny  (8  Wash, 
C.  C.  R.  404)  was  an  action  agunst  the  drawer  of  a  bill  of  ex- 
change in  favor  of  the  payee.  *^  The  bill  was  indorsed  in  full  by 
the  plaintiff  to  O'Neil,  and  by  O'Neil  to  one  Chancellor.  The 
plaintiff  offered  the  deposition  of  O'Neil  to  prove  that  no  confflder- 
ation  passed  firom  C,  but  that  the  bill  was  indorsed  to.  him  as  agent 
merely,  to  receive  the  amount  on  account  of  the  indorser.  This 
evidence  was  objected  to  on  the  ground  that  it  was  calculated 
to  discredit  negotiable  paper,  on  which  the  witness  had  placed 
his  name ;  but  Judge  Washington,  in  deciding  the  question,  said : 
*  There  is  no  weight  in  this  objection ;  the  bill  having  got  into  the 
hands  of  the  payee  it  is  prima  faeie  evidence  that  he  has  paid  the 
amount  of  it  to  those  who  had  a  right  to  call  upon  him,  although  it 
b  not  mdorsed  to  Um  by  O'Neil  or  Chancellor.'  In  this  suit, 
Aerefore,  O'Neil  has  no  interest;  nor  can  it  be  ssud  that  his 
evidence  has  a  tendency  to  discredit  the  bill." 

In  the  case  of  Mottram  v.  MiUsy  (1  Sandford,  87)  it  was  held, 
upon  full  examination  of  the  authorities  that  a  plaintiff's  full  in- 
dorsement of  a  bill  to  a  subsequent  indorsee  remaining  thereon 
oncanceled  at  the  trial  was  no  objection  to  his  recovery  on  it 
against  a  prior  party,  if  he  produced  the  bill  as  holder,  and  that  no 
transfer  or  receipt  from  the  subsequent  indorsee  need  be  proved  to 
entitle  him  to  recover. 

From  these  decisions,  it  is  apparent  the  pluntiff  in  this  case  was 
not  required  to  go  farther  in  the  proof  of  his  ownership  of  the  note 
than  to  produce  it  at  the  trial.  Thb  he  did,  and  consequently 
established  his  ownership  and  right  to  sue  upon  it.  Any  further 
evidence  on  that  point  was  therefore  unnecessary.  The  plaintiff's 
case  being  made  out  without  his  own  testimony  of  the  reindoJt^ment 
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to  himself,  the  evidence  was  simply  cumulative,  and  its  adnuaaicn 
could  in  no  wise  prejudice  the  defendant— hence,  he  has  no  groond 
of  complaint  in  this  respect ;  no  error  except  such  as  may  have 
prejudiced  the  appellant's  case  being  available  on  appeal. 

But  if  it  were  rendered  necessary  for  the  plaintiff  to  produce 
proof  in  support  of  his  title,  his  pleading  was  undoubtedly  suflSdmt 
to  admit  of  it.  The  material  and  issuable  fact  is  the  ownership ;  (he 
indorsement  is  simply  one  means  by  which  it  may  be  proven,  when  it 
is  necessary  to  do  so.  In  this  case,  the  plaintiff's  pleading  contains 
the  allegation  that  he  is  the  owner  and  holder  of  the  note.  Under 
that  averment  any  proof  tending  to  establish  the  ownership  was 
admissible,  whether  it  were  orally  or  by  indorsements  on  the  instru- 
ment. It  also  follows  from  the  rule  laid  down  in  the  foregcnng 
authorities,  that  it  is  unnecessary  in  a  case  of  this  kind  for  the 
holder  to  plead  the  reindorsement  to  himself;  because,  if  it  be  mh 
necessary  to  prove  it,  it  is  equally  unnecessary  to  allege  the  &ct  in 
the  pleading — ^no  fact  ever  being  required  to  be  pleaded  which  is 
unnecessary  to  be  proven. 

The  second  error  assigned  is,  that  the  notes  in  suit  were  barred 
by  the  Statute  of  Limitations,  and,  therefore,  that  the  Court  below 
erred  in  not  so  holding  ;*  that  being  one  of  the  defenses  relied  oa 
in  the  answer.  The  facts  upon  which  this  assignment  is  baaed  are 
these :  At  the  time  the  notes  matured  the  defendant  was  not  within 
this  State,  but  shortiy  after  came  here  at  several  different  times, 
remaining  a  few  days  each  time,  and  agun  returning  to  Calif<Hiiia 
where  he  resided.  These  visits  were  known  to  the  plaintiff,  and  it 
is  found  as  a  fact  that  the  aggregate  of  the  time  thus  spent  in  the 
State  by  the  defendant,  after  the  cause  of  action  accrued  againrt 
him,  was  not  over  a  month,  but  that  more  than  four  years  had  elapsed 
between  such  visits  and  tiie  bringing  of  this  action.  Upon  these 
facts  it  is  claimed  by  counsel  for  defendant  that  the  statute  begu 
to  run  when  the  defendant  first  openly  visited  this  State,  and  ooo* 
tinned  to  run  notwithstanding  he  again  immediately  returned  le 
California,  and  has  ever  since  remained  there.  But  we  are  cleariy 
of  opinion  that  the  law  adnuts  of  no  such  construction.  To  make  il 
a  bar,  the  defendant  must  have  been  within  the  State  for  the  full 
time  limited  by  the  statute  after  the  cause  of  action  accrued  againet 
him. 
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That  the  statute  when  once  it  began  to  run  would  continue  to 
run  until  it  constituted  a  bar,  and  hence,  if  it  were  put  in  motion 
by  the  return  to  the  State  of  the  person  against  whom  a  cause  of 
action  existed,  it  would  continue  to  run  notwithstanding  he  might 
again  immediately  depart  and  remain  away  during  the  entire  period 
prescribed  by  the  statute,  was  perhaps  the  old  rule ;  but  section 
twenty-one  of  the  Statute  of  Limitations  of  this  State,  as  amended 
in  1867,  declaring:  *^If  when  the  cause  of  action  shall  accrue 
against  a  person  he  be  out  of  the  State,  the  action  may  be  com- 
menced within  the  time  herein  limited  after  his  return  to  the  State; 
and  if  after  the  cause  of  action  shall  have  accrued  he  depart  the 
State,  the  time  of  his  absence  shall  not  be  part  of  the  time  pre- 
scribed for  the  commencement  of  the  action,"  has  entirely  over^ 
thrown  any  such  rule,  and  now  the  time  which  the  person  against 
whom  a  cause  of  action  has  accrued  is  out  of  the  State  consti- 
tutes no  part  of  the  time  prescribed  by  the  statute  within  which 
an  action  oaust  be  commenced.  It  is  true,  that  if  the  defendant  be 
absent  from  the  State  when  the  cause  of  action  accrues,  his  subse- 
quent return  puts  the  statute  in  motion ;  but  if  he  departs  again 
before  the  statute  becomes  a  bar,  such  departure  and  absence  sus- 
pends its  running  until  he  agdn  returns  to  the  State.  It  was  for- 
merly held  in  New  York,  upon  a  statute  similar  to  ours,  that  the 
second  clause  of  this  section  had  no  application  to  the  cases  covered 
by  the  first  clause ;  that  is,  if  the  person  were  oul  of  the  State  at 
the  time  a  cause  of  action  accrued  against  him,  his  return  put  the 
statute  in  motion,  and  that  the  provision  of  the  latter  clause  would 
not  apply  to  any  subsequent  departure  from  the  State.  Such  a 
construction  is  manifestly  opposed  to  the  purpose  sought  to  be 
effected  by  the  Legislature,  and  not  warranted  by  the  language  of 
the  section.  We  see  no  reason  why  the  second  clause  does  not  as 
clearly  include  a  person  who  was  out  of  the  State  when  the  cause 
of  action  accrued,  but  subsequently  returned  and  again  leaves 
before  the  statute  becomes  a  bar,  as  a  person  who  was  within  the 
State  at  the  time  the  cause  of  action  arose  and  then  departed.  A 
person  leaving  the  State  after  a  cause  of  action  has  accrued  against 
him,  although  he  may  have  been  out  of  the  State  at  the  time  it 
arose,  certainly  comes  within  the  meaning  of  the  language  of  the 
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second  clause,  for  he  departs  the  State  after  the  cause  of  action 
accrued  against  him.  And  so  the  time  of  his  absence  from  the 
State  should  not  be  computed  in  the  time  limited  by  the  statute  for 
bringing  the  action.  This  construction  is  also  in  harmony  with  what 
is  now  generally  conceded  to  be  the  object  sought  to  be  accomplished 
by  the  adoption  of  this  and  similar  sections ;  i.  e.,  to  suspend  fiie 
runmng  of  the  statute  when  the  person  against  whom  the  right  of 
action  e»sts  is  not  witiiin  the  jurisdiction  of  the  State  where  it  is 
to  be  brought.  So  it  is  also  fiiUy  sustained  by  the  later  decbiooB 
in  New  York,  the  earlier  cases  adopting  a  different  interpretatioii 
being  repudiated  as  incorrect.  (See  Coh  v.  Je99up^  10  New  Yoik, 
96 ;  Burroughs  v.  Bloomer,  5  Denio,  532 ;  Ford  y.  BabeoA,  2 
Sandford,  518.) 

This  being  our  view  of.  this  section  of  the  Act  of  limitations,  it 
follows  that  the  statute  had  not  run  in  this  case  when  the  action  was 
instituted,  for  it  is  found  that  the  defendant  was  within  the  State 
only  for  the  period  of  a  month  after  the  maturity  of  the  notes. 

The  judgment  of  the  Court  below  was  correct,  and  must  be 
aflbmed.    It  is  so  ordered. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decifflon. 


JAMES  D.  MEAGHER,  Rbspondbnt,  v.  THE  COUNTY  OF 

STOREY,  Appellant. 

PowiBfl  OF  GoMifiTTiNO  Magistratis  JUDICIAL.  The  power  8oagbt  to  be  confefTed 
upon  City  and  Town  Recorders,  by  section  thirty-eight  of  the  Act  oonoenung 
Ck>urt8  of  Jastice,  (Stats.  1864-6,  116)  to  "exercise  the  duties  of  Ckwnmittin 
Magistrates,"  etc.,  is  completely  judicial  in  its  character. 

GoNSTiraTioNAL  JuRisoicTioH  OF  MaNiciPAL  CocRTS.  Scction  nine,  artide  six, 
of  the  Constitution,  as  to  the  power  which  may  be  conferred  upon  Mumcqitl 
Courts  is  restricted  by  section  one  of  the  same  article,  by  which  the  jurisdiction 
of  such  Courts  cannot  be  extended  beyond  municipal  purposes. 

" MuviciPAi.  PuRFOSSS,"  WHAT.  The  words  "municipal  purposes  only,**  as  used ia 
section  one,  article  six,  of  the  Constitution,  restrict  the  jurisdiction  to  be  exe^ 
cised  by  Municipal  Courts  to  such  matters  as  relate  to  the  afhirs  of  the  incor- 
porated cities  or  towns  where  alone  they  are  authorized  to  be  estabHshed. 
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CiTT  Rbcordxbs  cavrot  bb  vadb  Committino  Haoiotbatis.  Section  thirty<eight 
of  the  Act  co&oemmg  Courts  of  Justice,  (Stats.  1864-6,  116)  in  so  far  as  it 
authorizes  City  and  Town  Recorders  *'  to  possess  the  powers  and  exercise  the 
duties  of  CommitUng  Magistrates/'  etc.,  is  unconstitutional  and  void. 

OmciAL  Sertices  under  Uncohstitutional  Statutes.  Where  an  officer  performed 
serrices  under  an  unconstitutional  Act :  ffeld^  that  such  services  were  gratui- 
tous and  no  compensation  could  be  recorered  therefor,  on  the  principle  that  the 
right  to  the  salary  or  compensation  of  an  office  depends  upon  the  titie  to  such 
office. 

Ihdibsct  Trial  or  Right  to  Omcs.  In  an  action  by  a  City  Recorder  for  fees 
for  senrices  performed  under  an  Act  claimed  to  be  Toid :  ffdd,  that  the  consti- 
tutionality of  the  Act  could  be  inquired  into,  though  it  might  be  indirectiy  try- 
ing plaintiff's  right  to  the  office. 

Cobbtitutiomalttt  or  Statutes  Intoeed  always  Issuable.  The  constitutionality 
of  a  statute,  under  which  any  right  is  claimed  in  action,  may  always  be  inquir- 
ed into. 

Tauditt  or  Acts  or  Db  Facto  OmcERB.  Acts  performed  by  a  City  Recorder 
as  a  Committing  Magistrate,  though  the  statute  authorizing  him  to  so  act  is 
unconstitutional  and  void,  are  to  be  regarded  as  acts  of  ide  facto  officer,  and 
valid  as  to  third  persons  and  the  public. 

Db  Facto  OmcBRS  cabnot  Rbootbr  toe  Services.  The  considerations  which  sup- 
port and  validate  the  acts  of  officers  de  ffuAo  do  not  go  so  far  as  to  authorize 
the  recovery  by  them  of  payment  for  services  performed  as  such. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storej  County. 

The  services  of  plamtiff,  for  which  this  suit  was  brought,  were 
performed  between  October  20th,  1866,  and  May  15th,  1867,  in- 
clusive. There  was  judgment  for  the  plaintiff  in  the  Court  below, 
which  at  the  time  was  presided  over  by  the  Judge  of  the  Third 
Judicial  District. 


E,  W.  HUlyer^  for  Appellant 

I.  The  Act  of  the  Le^lature,  conferring  on  City  Recorders 
the  power  to  examine  and  commit,  in  cases  beyond  their  jurisdiction 
to  try,  is  unconstitutional.  Section  mne  of  article  six  of  the  Con- 
stitution gives  the  Legislature  the  power  to  fix  the  jurisdiction  of 
any  Municipal  Court  that  may  be  established  in  pursuance  of  section 
one ;  but  the  latter  section  is  unequivocal  that  Municipal  Courts 
can  be  established  only  for  municipal  purposes.    In  putting  a  con- 
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struction  on  the  two  sections^  every  part  of  the  Constitation  should 
be  regarded,  and  it  should  be  so  interpreted  as  to  ^ve  effect  to 
every  part. 

It  is  taken  for  granted  that  the  word  '^  municipal,"  in  section 
one,  is  used  in  its  restricted  sense,  as  relating  to  cities,  and  not  m 
that  broad  sense  by  which  it  may  be  made  to  include  all  State  laws, 
as  contradistinguished  from  international  law. 

Municipal  purposes  are  those  purposes  for  which  the  city  govem- 
ment  of  a  city  is  organized — purposes  which  relate  to  the  commu- 
nity organized  into  a  city,  as  distinguished  from  those  which  relate 
to  the  whole  State. 

Would  it  be  contended  that  the  Legislature  could  confer  on  City 
Recorders  jurisdiction  concurrent  with  Justices  of  the  Peace,  in 
civil  cases  ?  Yet,  unless  the  jurisdiction  of  Recorders  is  confined 
to  purposes  strictly  and  only  municipal — to  the  trial  of  those  causes 
which  are  peculiar  to  a  city — this  might  be  done  as  properly  as  to 
give  them  jurisdiction  over  criminal  cases  arising  under  the  laws  of 
the  State  not  peculiarly  municipal,  but  affecting  the  community  of 
the  whole  State. 

n.  But  should  this  power  to  examine  and  commit  be  determmed 
to  have  been  properly  conferred,  still  in  no  event  can  the  Gty 
Recorder  of  Virginia  charge  or  recover  from  the  County  of  Storey 
any  fees  for  services  as  Committing  Magistrate.  (Const.,  Art.  XVII, 
Sec.  21 ;  Stats.  1864-5, 116,  Sec.  87 ;  217,  Sec.  36 ;  218,  Sec.  40.) 

The  power  to  examine  and  commit  is  either  a  municipal  purpose, 
or  it  is  not ;  if  it  be,  the  plaintiff  under  the  law  cited  can  receive 
no  fees  for  its  exercise ;  if  it  is  not,  then  the  Legislature  could  not 
confer  it  upon  him. 

MxtcheU  ^  Stoney  for  Respondent. 

I.  Without  discussing  the  constitutionality  of  the  statute,  under 
which  plaintiff  claims  to  recover,  we  submit  that  its  constitutionali^ 
cannot  arise  in  this  case  for  the  following  reasons : 

1st,  the  question  cannot  be  raised  collaterally ;  2d,  the  dutm 
performed  and  service?  rendered  were  done  and  performed  by  him 
as  an  oflScer  de  factOf  (conceding  the  law  unconstitutional)  and 
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therefore  valid ;  8d,  the  acts  done  being  valid,  plaintiff  is  entitled 
to  recover  from  defendant;  and  it  having  received  the  benefit 
of  the  services,  cannot  now  plead  or  raise  the  question  of  constitu- 
tional aathoritj. 

In  the  discharge  of  his  duties  as  a.Gomnutting  Magistrate,  pl^nfc- 
iff  acted  as  such,  under  color  of  authority  by  express  legislative 
enactment,  and  his  acts  were  valid  as  a  Committing  Magistrate  de 
facto.  The  acts  o{,de  facto  officers  are  valid.  (^People  v.  Sasso- 
vidi,  29  Oal.  485 ;  MallM  v.  Uncle  Sam  Co.,  1  Nev.  188.) 

Again :  In  this  case  appellant  contends  that  plaintiff  had  no 
li^t  to  exercise  the  functions  of  a  Committing  Magistrate,  because 
the  act  is  unconstitutional — thereby  attempting  in  a  collateral  man- 
ner to  determine  the  tide  to  that  office  during  the  period  alleged  in 
the  complaint.  Respondent  insists  that  the  services  having  been 
performed  under  authority  expressly  given  by  the  Legislature,  and 
the  county  having  received  the  benefit  of  those  services,  he  is 
entitled  to  recover,  and  that  the  judgment  of  the  Court  below 
should  be  affirmed.  (^People  v.  Morru,  8  Denio,  882 ;  Tucker  v. 
Mayor,  etc,,  of  Virginia  City,  4  Nev.  20.) 

n.  Appellant  next  says,  that  in  no  event  can  the  Becorder  of 
Yirgmia  charge  or  recover  from  the  County  of  Storey  any  fees  for 
services  as  C/)mmitting  Magbtrate.  It  is  true  that  the  city  charter 
limits  the  salary  of  the  Recorder  to  a  certam  sum — that  is,  for  his 
serviqes  as  Recorder :  but  if  the  Legislature  imposed  jurisdiction 
of  cases  of  violations  and  infringements  of  the  State  laws,  it  is 
clearly  beyond  the  power  of  the  Board  of  Aldermen  to  say  he 
shall  not  receive  compensation  for  such  services. 

E.  W.  SUlyer,  for  Appellant,  in  reply. 

Hie  rule  that  the  acts  of  an  officer  de  facto,  when  they  concern 
the  public  or  a  third  person,  are  valid,  and  that  his  right  to  perform 
those  acts  cannot  be  inquired  into  in  a  collateral  proceeding  to 
which  he  is  not  a  party,  cannot  be  invoked  in  this  case,  because 
the  respondent  is  a  party  to  this  suit,  and  in  his  complaint  has  ten- 
dered a  direct  issue  upon  his  right  to  act  as  Committing  Magistrate 
and  to  receive  pay  from  Storey  County  therefor.    To  say  that  the 
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defendant  cannot  question  the  tnith  of  this  allegation  is  to  deny  it 
the  right  of  defense.  (^People  ex  rel.  Morton  v.  !Remanj  8  Ab- 
bott's P.  R.  869.) 

Again :  Respondent  seeks  to  avoid  the  statutes  prohibiting  die 
City  Recorder  from  receiving  these  fees,  bj  claiming  that  the  serf- 
ices  were  performed  not  as  Recorder  but  as  Committing  Msg^ 
trate.  This  position  is  untenable :  the  power  to  ezaoune  and  com- 
mit is  conferred  generally  on  all  City  Recorders.  Does  the  increiae 
of  jurisdiction  create  a  new  office  ? 

By  the  Court,  Lbwis,  C.  J. : 

Plaintiff,  who  was  the  only  qualified  and  acting  Recorder  for  Ae 
City  of  Virginia,  performed  certiun  duties  as  a  Committing  Magis- 
trate, imposed  upon  him  by  an  Act  of  the  Legislature,  entitled 
^'  An  Act  concerning  the^  Courts  of  Justice  of  this  State  and  Judic- 
ial Officers,"  (Stats.  1864-5, 116)  and  now  brings  this  action  to 
recover  the  sum  of  five  hundred  and  eighty  dollars,  claimed  to  be 
due  for  the  services  so  imposed  upon  and  performed  by  him.  The 
law  imposing  these  duties  fixes  no  compensation  for  their  perform- 
ance, but  tiie  same  fees  are  claimed  by  plaintiff  that  are  allowed  lo 
Committing  Magistrates  for  the  like  services. 

Whilst  not  disputing  the  correctness  of  the  charges  thus  made, 
the  defendant  contends  that  the  law  authorizing  the  plaintiff  to  per- 
form the  services  is  unconstitutional  and  void,  and  consequ^iliy 
that  no  compensation  can  be  received. 

The  law  in  question,  after  conferring  jurisdiction  upon  Recordeis 
to  hear  and  determine  certain  cases,  declares  in  section  thirty-eight, 
that :  '^  The  Recorder  shall  possess  the  powers  and  exercise  the  daties 
of  Committing  Magistrate  in  the  criminal  cases  in  which  the  Goarts 
held  by  them  have  no  jurisdiction,  by  this  Act ;  and  as  such  Magis- 
trates, they  may  examine,  commit,  or  discharge  all  persons  brought 
before  them,  as  the  justice  and  law  of  the  case  may  require."  The 
services  for  which  judgment  is  here  sought  were  performed  under 
this  section.  There  can  be  no  question  that  the  power  thus  cob- 
ferred  upon  the  Recorder  is  as  much  and  completely  judicial  in  its 
character  as  the  fuH  hearing  and  determination  of  any  cause  ef 
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action  possibly  could  be.  Nor  is  this  proposition  denied  or  ques- 
tioned by  counsel  for  respondent.  We  may  therefore'  proceed  at 
once  to  the  inquiry  whether  the  Legislature  possessed  the  authority 
to  confer  upon  Recorders  the  right  to  perform  these  duties;  or 
rather,  to  clothe  them  with  the  general  judicial  functions  of  Com- 
mitting Magistrates.  The  Constitution  (Art  YI,  Sec.  1)  confides 
all  the  judicial  power  of  the  State  to  ^'  a  Supreme  Court,  District 
Courts,  and  Justices  of  the  Peace."  And  the  same  section  pro- 
Tides  further  that:  ^^  The  Legislature  may  also  establish  Courts  for 
tnunieipal  purposes  orUtfy  in  incorporated  cities  and  towns ;"  and 
section  nine  of  the  same  article  declares  that :  '^  Provision  shall  be 
made  by  law  prescribing  the  powers,  duties,  and  responsibilities  of 
any  Municipal  Court  that  may  be  established  in  pursuance  of  sec- 
tion one  of  this  article ;  and  also  fixing  by  law  tiie  jurisdiction  of 
said  Courts  so  as  not  to  conflict  with  that  of  the  several  Courts  of 
Becord."  The  provisions  of  the  last  section  are  undoubtedly  re- 
stricted by  those  of  section  one,  and  both  being  considered  together, 
as  they  must  be,  it  is  evident  that  the  last  section  only  authqrizes 
the  Legislature  to  regulate  the  jurisdiction  of  Recorders  within  the 
limits  prescribed  in  section  one,  without  empowering  it  to  extend 
snch  jurisdiction  beyond  the  scope  of  municipal  purposes. 

These  are  the  only  sections  of  the  Constitution  bearing  upon  this 
question,  and  it  will  be  observed  that  whilst  the  Legislature  is 
aathorixed  by  the  first  section  to  establish  Courts  other  than  those 
established  by  the  Constitution  itself,  stiU  the  jurisdiction  to  be  con- 
ferred upon  them  is  emphatically  limited  to  municipal  affairs.  *'  For 
manicipal  purposes  only"  clearly  restricts  the  jurisdiction  to  be 
exercised  by  them,  when  created,  to  such  matters  as  relate  to  the 
afiairs  of  the  incorporated  cities  or  towns  where  alone  they  are 
authorized  to  be  established. 

Municipal  purposes  as  here  used  can  have  no  other  signification. 
But  section  thirty-eight  of  the  law  referred  to  unmistakably  gives 
to  the  several  Recorders  of  the  State  all  the  authority  of  a  Com- 
mitting Magistrate ;  the  jurisdiction  and  right  to  examine  and  hold 
to  answer  all  oflbnders  upon  charges  for  the  violation  of  the  general 
criminal  laws  of  the  State — a  jurisdiction  entirely  beyond  that  which 
the  Constitution  authorizes  the  Legislature  to  confer  upon  them. 

17 
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To  examine  and  commit  for  offenaes  committed  against  the  crion- 
nal  laws  of  the  State ;  that  is,  to  discharge  the  general  fanctiiHis  d 
a  Committing  Magistrate— cannot  possibly  be  held  to  be  the  exer- 
cise of  jurisdiction  for  municipal  purposes.  So  the  law  impodng 
upon  or  authorizing  the  plamtiff  to  perform  such  duties  is  in  conflict 
with  the  constitutional  restraint  imposed  bj  section  one  above  re- 
ferred to. 

Such  being  the  case,  it  follows  that  he  can  derive  no  advantage 
from  such  law,  for  an  unconstitutional  law  is  no  law  at  all.  It  is, 
so  far  as  he  is  concerned,  as  if  it  had  never  been  adopted  by  the 
Legislature. 

The  plaintiff  then  had  no  legal  authority  to  perform  the  services 
for  which  this  action  is  brought,  and  without  it,  his  services  most 
be  held  to  be  simply  gratuitous,  for  which  no  compensation  can  be 
recovered ;  for  the  right  to  the  salary  or  compensation  of  an  oflice 
depends  upon  the  title  to  such  office,  and  cannot.be  recovered  by 
one  who  is  simply  an  officer  de  facto,  (^Stratton  v.  Oiftton,  28 
Cal.  44.) 

« 

That  the  constitutionality  of  the  Act  under  which  the  services 
were  performed  cannot  be  inquired  into  in  a  proceeding  of  this  kind, 
because  indirectly  trying  the  plaintiff's  right  to  tiie  office  held  by 
him,  is  a  proposition  utterly  untenable.  He  is  a  party  to  this  pro- 
ceeding, cliuming  the  right  to  recover  fees  for  services  rendered 
under  a  certain  law,  which  he  invokes  as  the  authority  under  which 
they  were  performed.  If  there  were  no  such  law,  unquestionaUly 
the  defendant  could  rely  upon  that  fact  as  a  defense.  Such  is  vir- 
tually the  defense  now  relied  on ;  for  although  it  is  admitted  the 
Legislature  passed  an  Act  authorizing  the  performance  of  the  aerr- 
ices,  still  it  is  shown  that  such  Act  is  null  and  void,  which  is  tan- 
tamount to  the  entire  absence  of  law  or  action  on  the  part  of  the 
Legislature.  A  law  which  is  in  conflict  with  the  fundamental  law 
of  the  State  is  no  law,  and  therefore  that  it  is  so  in  conflict  is  as 
available  in  defense  as  that  no  law  whatever  had  been  adopted. 
The  nullity  of  the  law  is  a  complete  defense  to  the  recovery  oi  tbs 
fees,  and  the  only  manner  in  which  it  can  be  interposed  is  that  as- 
sumed in  this  case.  To  hold  that  the  constitutionality  of  the  Act 
cannot  be  inquired  into  would  be  to  deny  the  right  of  defense  to 
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the  action.  The  constitationalitj  of  an  Act  under  which  any  right 
ifl  claimed  in  an  action  may  always  be  inquired  into,  and  we  see  no 
good  reason  why  it  should  not  be  done  in  this  case,  when  the  un- 
constitutionality of  the  law  is  a  perfect,  defense  to  the  plaintiff's  ri^t 
of  reco7ery. 

Counsel  is  doubtless  correct  in  the  position  that  the  plaintiff  is  an 
officer  defaeto^  and  that  as  such  his  acts  are  valid.  They  are 
▼alid,  however,  only  as  to  third  persons  and  the  public.  This  is  a 
role  founded  upon  considerations  of  public  interest.  (JUaUett  v. 
UneU  Sam  S.  Mi  Co.^l  Nev.  188.)  But  the  public  interest  does 
not  require  that  the  officer  acting  without  authority  should  reap 
benefit  from  his  position.  The  considerations  which  support  ,and 
validate  the  acts  of  an  officer  de  facto  do  not  go  so  far  as  to 
require  the  payment  of  fees  to  such  officer  for  services  so  per- 
formed. No  Court  has  ever  gone  farther  in  this  direction  than  to 
hold  that  acts  performed  by  public  officers  are  valid  as  to  the  pub- 
lic ;  they  have  not  held  that  they  themselves  may  in  a  direct  pro- 
ceeding of  this  kind  recover  any  benefits  from  them. 

The  People  v.  MarriSj  (3  Denio,  882)  referred  to  is  not  a  parallel 
case,  for  the  Legislature  made  provision  for  the  payment  of  Lynch 
after  the  unauthorized  services  were  performed,  which,  tiie  Court 
held,  it  had  the  right  to  do.  Hence,  the  question  of  the  legality  or 
illegality  of  Lynch's  services  could  not  regularly  be  raised  in  that 
case.  His  payment  was  provided  for,  notwithstanding  the  services 
were  unauthorized  when  performed.  Such  is  not  the  case  here. 
The  plaintiff  is  suing  to  recover  the  services  rendered  under  a  void 
law,  with  DO  subsequent  Act  of  the  Legislature  authorizing  his  pay- 
ment for  services  so  rendered ;  and  thus  he  is  left  with  nothing  but 
an  unconstitutional  law  upon  which  to  rest  his  claim  for  the  money 
sought  to  be  recovered. 

The  judgment,  which  was  in  his  favor,  must  be  reversed ;  and  it 
is  so  ordered* 

Whitman,  J.,  did  not  participate  in  the  foregoing  decision. 
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THE  IMPERIAL  SILVER  MINING  COMPANY  etoL^^a- 
BPONi»ENT,  V.  CUTLER  B.  BARSTOW,  Appbllast. 

No  Appkal  on  Fihdinos  kzcipt  bt  Statsment.  Findings  are  no  portion  of  tht 
judgment  roll,  nor  is  there  any  statutory  provision  for  their  Introduction  into 
the  transcript  on  appeal  under  a  Clerk's  certificate ;  they  must  therefore  be 
brought  upf  if  at  all,  by  means  of  a  statement;  and  if  not  so  brought  up  thej 
cannot  be  considered. 

Richards  v.  Howard,  (2  Nev.  128)  and  Corbbtt  v.  Job  etal.^  (ante,  201)  on  the 
point  that  findings  will  not  be  considered  on  appeal  unless  embodied  In  a  state* 
ment,  approved. 

Adhsrince  to  Law  on  Points  or  Piuctioi.  Though  a  source  of  regret  to  a 
Court  to  decide  a  point  of  practice  so  as  to  affect  substantial  rights,  such  point 
when  presented  must  be  met,  and  the  only  safe  and  proper  rule  is  to  adhere  to 
the  law. 

Appeal  from  the  Disfcrict  Court  of  the  First  Judicial  Distriety 
Storey  County. 

This  was  an  action  of  ejectment  by  the  Lnperial  Silver  Mining 
Company  and  the  Empire  Mill  and  Mining  Company,  to  reconr 
possession  of  Lot  10,  Block  1,  Range  0,  in  the  town  of  Gold  Hill, 
Storey  County.  The  findings  and  judgment  were  for  plaintifi. 
There  was  a  motion  by  defendant  for  judgment  on  the  findingi, 
which  was  denied ;  and  the  appeal  purports  to  be  from  the  order  as 
well  as  from  the  judgment. 

Henry  K.  iHteheUj  for  Respondents. 

I.  The  Court  can  only  review  on  this  appeal  the  judgment  roll, 
for  the  reason  that  no  motion  for  new  trial  was  made ;  nor  any  state- 
ment on  motion  for  new  trial ;  nor  any  statement  on  appeal ;  nor 
any  biU  of  exceptions. 

The  finding?  constitute  no  part  of  the  judgment  roll,  and  there- 
fore cannot  be  considered  by  the  Appellate  Court.  (^(hrbeUr. 
Job  et  al.,  ante,  201 ;  27  Cal.  408 ;  80  Cal.  280.) 

Menek  ^  Sedtfy  for  Appellant. 

No  statement  was  necessary  for  an  authentication  of  the  find- 
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ings.  When  mgned  and  filed  they  became  part  of  the  record. 
The  only  object  of  a  statement  is  to  make  that  record  which  was 
not  so.  It  neyer  has  been  considered  necessary  to  embody  matter 
of  record  in  a  bill  of  exceptions.  (Johnson  v.  Sqmlveday  5  Cal* 
150.)  And  m  JReynolds  v.  ffarrU,  (8  Cal.  617)  it  was  held 
under  a  statate  precisely  like  that  which  controlled  our  practice  in 
ihb  case,  that  the  findings  by  being  signed  by  the  Judge  and  filed 
with  the  Clerk  become  matter  of  record  without  any  statement,  and 
just  as  much  so  as  any  statement  could  by  being  signed  by  the 
Judge  and  filed  with  the  Clerk,  and  that  a  copy  of  the  findmgs  so 
rigned  and  filed  was  as  sufficiently  and  well  authenticated  before 
the  Court  on  appeal  by  the  certificate  of  the  Clerk  as  a  statement 
oooldbe. 

The  decisions  of  the  Courts  of  California,  upon  the  proper  con- 
struction of  their  Practice  Act  which  we  adopted  bodily,  are 
peculiarly  entitied  to  recognition  in  this  Court.  Until  the  recent 
decision  of  this  Court  in  Oorbett  v.  Job,  the  profession  belieyed, 
and  had  a  right  to  believe,  that  the  correct  practice  was .  indicated 
in  Reynolds  y.  Sarris.  It  is  but  fair  to  conclude  that  when  the 
law  of  California  upon  this  subject  was  adopted  here  it  was  with 
the  understanding  of  its  meaning  as  declared  in  the  California 
Courts.  A  departure  from  the  rule  so  laid  down  must  operate  as 
a  grievous  surprise  to  litigants  and  lawyers. 

By  the  Court,  Whitman,  J.  : 

In  this  case  objection  is  made  by  respondents  to  the  consideration 
by  this  Court  of  the  findings  of  fact  and  conclusions  of  law  of  the 
District  Court.  Unless  they  can  be  considered,  nothing  remains 
save  the  judgment  roll  and  order  made  subsequent  to  judgment.  It 
becomes  tiien  vital  to  decide  whether  the  findings  are  presented  in 
such  manner  that  they  can  be  noticed. 

It  was  decided  in  Corbett  v.  Job  ei  ahy  (antey  201)  upon  this 
precise  point  that  findings  dmilarly  brought  up  had  no  proper  place 
in  the  transcript.  This  opinion  was  based  upon  the  sti^ute  and 
the  case  of  Biehards  et  aL  v.  Howard^  (2  Nev.  128)  and  was  not 
pronounced  without  reference  to  the  case  of  Reynolds  v.  Harris^ 
(8  Cal.  617). 
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While  the  general  proportion  as  stated  hj  appellant's  counsel,  as 
to  the  construction  of  statutes  adopted  in  the  light  of  prenous  jadio- 
ial  interpretation,  is  fully  admitted ;  and  while  it  is  also  the  fiict 
that  the  statute  of  California  at  the  date  of  Reynolds  v.  Harm 
was  like  that  goyeming  the  present  case ;  still  the  rule  invoked  it 
not  applicable,  midnlj  because  in  that  case  no  attempt  is  made  to 
construe  the  statute,  but  its  force  and  meaning  being  substantiallj 
admitted,  a  step  outside  is  taken,  and  tiie  opinion  is  wholly  based 
upon  the  premise  that  whateyer  is  matter  of  record  in  a  lower  Court, 
is  therefore  matter  for  reyiew  in  an  appellate  tribunal. 

This  does  not  follow.  Many  things  may  be  so  matter  of  record, 
and  yet  entirely  unnecessary  or  improper  under  the  circumstances 
of  a  given  case,  for  the  purpose  of  review ;  and  however  necessaij 
or  proper,  can  be  reviewed  only  as  prescribed  by  the  Legislatare; 
so  that  no  vested  or  constitutional  right  of  litigants  is  thereby 
impaired. 

The  statute  has  plainly  and  explicitly  declared  what  an  appellant 
shall  furnish  this  Court  to  entitle  him  to  a  hearing ;  such  must  be 
before  the  Court.  An  appellant  is  by  no  means  precluded  from 
bringing  up  other  matter ;  but  the  mode  of  so  doing  is  properly 
subject  to  statutory  regulation.  Whatever  does  not  come  up  in  the 
judgment  roll,  or  under  Clerk's  certificate  as  by  statute  provided, 
must  come  embodied  in  a  statement. 

Findings  are  no  portion  of  the  judgment  roll.  There  is  no  pro- 
vision for  their  introduction  into  the  transcript,  which  is  the  record 
for  the  consideration  of  this  Court,  under  special  certificate ;  there- 
fore ihey  must  appear,  if  at  all,  by  means  of  a  statement.  The 
case  of  Beynoldi  v.  Harris  is  not  construction,  but  legislatioB. 
In  1862  a  statute  was  passed  in  Califorma  making  findings  part  of 
the  judgment  roll ;  perhaps  it  would  be  well  were  there  a  similar 
statute  in  this  State,  but  none  such  exists. 

While  it  must  always  be  a  source  of  regret  to  a  Court  to  decide 
a  point  of  practice  in  such  manner  as  perchance  to  afiect  substan- 
tial rights ;  and  while  this  Court  will  not  on  its  own  motion  seardi 
such  questions,  still  when  presented  they  must  be  met ;  and  ia 
oases  devoid  of  ambiguity  and  presenting  no  room  for  judicial  inter- 
pretation, like  the  present,  the  only  safe  and  proper  rule  \rhich  any 
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Court  CAQ  follow,  is  to  adhere  to  the  statute.  Sach  coarse,  though 
productive  of  present  inconvenience,  must  result  in  ultimate  good. 
There  being  then  no  findings  for  review,  this  case  must  be  decided 
upon  the  judgment  roll  and  order  referred  to.  In  these  no  error 
appears,  wherefore  tfaej  must  be  affirmed.    It  is  so  ordered. 


ROBERT  B.  ELUS,  Appbllant,  v.  THE  CENTRAL  PA- 
CIFIC RAILROAD  COMPANY  OP  CALIFORNIA, 
Rbspondbnt. 

RAKKtii  V.  Nkw  Erglakd  and  Nkyada  Co.,  (4  Nev.  78)  and  Tbllow  Jackst 
81LTER  HiviMO  Co.  V.  SrETENSOif,  {ante,  224)  as  to  the  rule  touching  the  liabiU- 
ties  of  oorporaUoBB  upon  contraots,  approved. 

SrATXifSNT  FOB  Kiw  Tbial — Spkgifigation  of  £ltBOB.  In  a  statement  on  motion 
for  new  trial,  which  contains  the  charge  of  ^he  Judge  as  an  entirety,  a  speci- 
fication of  error,  *'  that  the  Court  erred  in  giving  to  the  jury  the  instructions 
as  set  forth  in  this  statement,"  is  sufficient 

Appbal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County. 

The  plaintiff  sued  as  a  physician  and  surgeon  for  four  hundred 
and  seyenty  dollars,  for  professional  services  rendered  to  defendant, 
in  attending  on  R.  6.  Cheshire  and  F.  H.  Pedrick,  who  had  been 
wounded  by  a  coUimon  on  the  railroad  near  the  town  of  Verdi,  on 
September  11th,  1868.  He  recoyered  judgment,  and  the  defend- 
ant then  made  a  motion  for  new  trial,  which  was  granted. 

The  nature  of  the  objectionable  charge  referred  to  in  the  opmion  is 
tiius  stated  in  the  opinion  of  Judge  Harris,  of  the  Court  below,  in 
granting  the  new  trial :  ^^The  Court  seems,  to  some  extent,  to  haye 
based  the  plaintiff's  right  to  recoyer  upon  Hie  proposition  in  sub- 
stance, that  the  jury  were  first  to  find  from  the  eyidence  whether 
the  plaintiff,  in  good  &ith,  charged  the  yalue  of  his  professional 
servioes  against  the  defendant;  and  if  so,  that  the  jury  were  then 
to  determine  whether  from  the  acts,  requests,  or  statements  of  the 
agents  of  the  defendant,  a  reasonable  and  prudent  person  would 
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deem  himself  authorized  by  the  defendant  to  render  profeflffional 
serviceB  at  its  charge;  and  whether,  under  the  disclosures  of  die 
evidence,  the  acts,  requests,  and  statements  of  the  agents,  were  of 
such  nature  only  as  to  the  mind  of  a  reasonable  and  prudent  pe^ 
son,  in  the  position  of  the  plaintiff,  would  appear  entirely  conostent 
with  personal  charity  upon  their  part,  and  in  their  nature  placiog 
him  upon  his  guard  and  inquiry  as  to  the  liability  of  the  defendant 
^^  Now,  while  it  is  conceived  that,  as  a  separate  question  of  iact, 
the  above  propositions  may  properly  enough  hare  been  subnutted 
to  the  jury,  still,  in  the  absence  of  any  explanatory  instruction,  it 
would  seem  that  under  the  charge  as  given,  the  jury  mig^ht  readily 
have  been  induced  to  consider  that  the  right  of  the  plaintiff  to 
recover  could  be  properly  made  to  hinge  upon  what  would  ban 
been  the  course  taken  by  a  reasonable  and  prudent  person  in  die 
plaintiff's  position — and  this,  regardless  entirely  of  the  Btrict  rules 
of  the  law  of  contracts.  I  hardly  think  that  the  question  of  con- 
tract or  no  contract  can  be  safely  left  for  determination  to  such  a 
criterion — Whence,  I  am  of  opinion  that  the  charge  embodies  error  in 
this  particular." 

Thomas  E.  Maydon^  for  Appellant. 

«7.  B.  Marshall^  for  Respondent. 

By  the  Court,  Whitman,  J. : 

This  appeal  is  from  an  order  of  the  District  Court  of  the  lliiid 
Judicial  District,  granting  respondent,  defendant  in  the  Court 
below,  a  new  trial.  The  ground  upon  which  the  order  is  based,  ii 
error  in  the  instructions  given  by  the  Court,  on  its  own  motion,  to 
the  jury. 

The  charge,  set  forth  in  the  statement,  is  certainly  at  Tariineo 
with  the  rule  touching  the  liabilities  of  corporations  upon  contracts, 
as  held  by  this  Court,  in  Rankin  y.  New  England  and  Nevais 
Company^  (4  Ney.  78)  and  The  Yellow  Jacket  Silver  MtniMf 
Company  v.  Stevenson^  (jante^  224).  The  views  expressed  in  thois 
opinions  sufficientiy  elucidate  the  present  case,  and  need  not  be 
here  repeated. 
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It  18,  however,  objected  that  the  specification  of  error  in  the 
statement  on  motion  for  a  new  trial  was  insufficient  to  warrant  its 
consideration  by  the  Court.  It  was  held  in  Corhett  y.  Job  et  aL^ 
(okUj  201)  that  the  statute  regulating  statements  on  appeal  must 
be  complied  with,  or  the  statement  must  be  disregarded:  so,  with 
motions  for  a  new  trial.    The  statute  provides : 

^^When  the  notice  dengnates,  as  the  ground  of  the  moij^on,  error 
in  law  occurring  at  the  trial  and  excepted  to  by  the  moving  party, 
the  statement  shall  specify  the  particular  errors  upon  which  the 
party  will  relj."  *^  If  no  such  specifications  be  made,  the  statement 
shall  be  disregarded." 

The  notice  in  this  case,  among  other  grounds,  designates  the  fol- 
lowing :  ^^For  error  of  law  in  giving  instructions  to  the  jury,  which 
were  objected  to  by  defendant,  and  exceptions  duly  then  and  there 
taken."  The  attempted  specification  is:  ''For  that  the  Court 
erred  in  giving  to  the  jury  instructions  as  set  out  in  this  statement." 
It  would  have  been  better  to  have  used  the  word  ^'  charge^"  instead 
of  ''instructions,"  as  the  statement  shows  a  continuous  charge,  with- 
out subdivisions — through  which  a  thread  of  errors  runs,  as  noticed 
by  the  District  Judge,  in  his  opinion,  on  granting  the  motion  for  a 
new  trial. 

Under  such  a  state  of  fiausts,  the  specification  was  a  compliance 
with  the  statute :  as  the  charge  presented  in  the  statement  is  an 
entirety — ^a  single  instruction  as  it  were — and  as  such  erroneous. 
The  specification,  then,  being  sufficient,  and  no  abuse  of  discretion 
appearing  in  grantmg  a  new  trial  upon  the  ground  referred  to, 
and  for  the  reasons  given  by  the  District  Judge,  the  order  of  the 
Court  is  affirmed,  and  the  cause  remanded. 

It  is  so  ordered. 
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J.  C.   CALDWELL,  Ebspondent,  v.  A.   L.  GREELY,  Ap- 
pellant. 

Statexent  on  New  Tbial — Specification  of  Inbdfficienct  of  Eyidbncb.  On 
motion  for  new  trial  on  the  ground  of  insufficiency  of  the  evidence,  it  is  in- 
dispensable  in  the  statement  to  designate  the  particulars  in  which  the  insaffie- 
iency  consists. 

Errors  of  Law  to  be  pointed  out  in  Statements.  A  statement  on  molaon  for 
new  trial  on  the  ground  of  errors  in  law  must  particularly  designate  the  erron 
relied  on,  oth  rwise  it  will  be  disregarded. 

Fatal  Defects  in  Statements  on  New  Trial.  If  a  statement  on  motion  Ibr 
new  trial,  on  the  grounds  of  insufficiency  of  evidence  and  errors  in  law,  hSi  to 
specify  the  particulars  in  which  the  evidence  is  msuffident,  and  the  particshr 
errors  in  law  relied  on,  an  order  denying  such  motion  will  not  be  disturbed  la 
the  Appellate  Court,  nor  will  any  inquiry  be  made  into  the  merits  of  ths 
motion. 

Record  on  Appeal  from  Order  orantino  or  refusing  New  Trial.  On  appal 
from  an  order  granting  or  refusing  a  new  trial,  the  Appellate  Court  is  ooofined 
in  its  investigations  to  the  record  used  in  the  motion  in  the  Court  below. 

Appeal  from  Proceedings  subsequent  to  Argument  on  Motion  for  New  Tbial 
Proceedings  occurring  after  the  argument  on  motion  for  new  trial  can  be 
brought  to  the  attention  of  the  Appellate  Court  only  by  means  of  a  statewft 
on  appeal  setting  them  out 

Appeal  from  Order  refusing  Amendment  to  Statement  on  New  Trial. 
Where,  at^r  argument  on  motion  for  new  trial,  a  motion  was  made  to 
the  statement,  which  was  refused,  and  the  transcript  on  appeal 
further  statement  than  that  used  on  the  motion  for  new  trial:  Hdd^  thai  tht 
merits  of  the  application  to  amend  could  not  be  mquired  into  by  the  AppeUals 
Court. 

Amendments  should  be  liberally  Allowed.  Courts  should  be  liberal  in  aDoi^ 
ing  amendments  to  defective  statements  on  motion  for  new  trial,  etc^  and 
should  themselves  suggest  them  whenever  a  defect  or  deficiency  is  appanak 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  was  an  action  for  an  accounting  and  reconveyance  of  leil 
estate.  The  plidqtiff  had  leased  of  defendant  certain  mills  known 
as  the  '^  Petaluma,"  ^'  Daney,''  and  ^'  Bowers,"  and  worked  them. 
Afterwards,  in  July,  1867,  becoming  financially  embarrassed,  he 
asrigned  all  his  property,  real  and  personal^to  defendant,  who  took 
possession  and  proceeded  to  pay  off  the  claims  against  plaintif* 
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Henry  E.  Mitchell,  to  whom  the  caase  was  referred,  reported  in 
favor  of  plaintiff  for  the  reconveyance  of  real  estate,  and  a  money 
judgment  g!  two  hundred  and  eighty-one  dollars  and  sixty-eight 
cents ;  and  judgment  was  entered  in  accordance  with  the  report. 
The  statement  on  defendant's  motion  for  new  trial  is  described  in 
the  opinion. 

HiUyer^  Wood  ^  Dealy  for  Appellant. 

It  was  objected  in  the  Court  below  that  the  statement  on  motion 
for  new  trial  did  not  comply  with  the  statute,  in  this,  that  it  did  not 
specify  the  particulars  wherein  the  evidence  was  insufficient ;  and*^* 
the  Court  below  disregarded  the  statement  and  overruled  the 
motion.  The  same  objection  is  insisted  on  in  this  Court.  We  sub- 
mit that  we  have  specified  all  we  are  required  by  the  statute  to 
specify.  It  is  true,  we  might  have  covered  a  large  space  with  what 
might  be  called  specifications ;  but  such  specifications  would  have 
amounted  to  no  more  than  the  specifications  we  did  make.  This 
Court,  where  it  is  asked  to  grant  a  new  trial  on  the  ground  of  in- 
sufficiency of  evidence,  is  obliged,  in  coming  to  a  decision,  to  re- 
view the  whole  testimony,  even  where  it  finds  the  most  elaborate 
specifications.  (See  Barrett  v.  Tewkaburify  15  Cal.  858 ;  MuU* 
tnberg  v.  Florence j  5  Ohio,  247  ;  AtehUon  v.  Sutdiffy  18  Ohio, 
124.) 

No  specification  can  be  suggested  in  this  case  that  would  amount 
to  anything  more  than  that  in  the  record. 

Clayton  ^  DavieSj  for  Appellant. 

L  What  purports  to  be  a  statement  on  motion  for  new  trial 
contains  no  specifications  of  the  grounds  upon  which  appellant  in- 
tends to  rely,  and  should  therefore  be  disregarded.  (Practice  Act, 
Sees.  197  and  882 ;  Barrett  v.  Tewksbury,  15  Cal.  856 ;  Bey- 
nolde  V.  Lavfrenee^  15  Cal.  861 ;  Nixon  v.  B.  B.  f  A.  H.  ^  M. 
Oo.y  24  Cal.  872 ;  ffaUan  v.  Beed,  25  Cat.  488 ;  WalU  v.  Pree- 
tan^  25  Cal.  61 ;  Willard  v.  Hathaway j  27  Cal.  119 ;  Crotvther 
Y.  Bowland$anj  27  Cal.  876 ;  Ijove  v.  Sierra  Nevada  Oo.^  82  Cal. 
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650;  Barton  t.  Ifewmanj  84  Cal.  90;  Oorbett  v.  Job  d  ab., 
ante^  201.) 

11.  The  motion  to  amend  the  statement  on  motion  for  new  trial 
was  properly  refused.  It  was  made  after  the  statement  had  been 
settled,  and  was  properly  refused  because  the  Court  had  then  lost 
jurisdiction,  and  could  allow  no  addition  to  the  statement.  (Lulh 
deU  y.  SaU,  8  Ney.  626.) 

in.  The  proper  practice  is  to  ruse  the  objection  to  want  rf 
specification  on  the  argument  as  a  reason  why  the  motion  for  nev 
trial  should  be  denied.     (^Quivej/  y.  Q-amberty  82  Gal.  304.) 

By  the  Court,  Lewis,  C.  J. : 

This  appeal  is  taken  from  an  order  denymg  a  new  trial,  and  also 
from  the  judgment.  The  statement  on  the  motion  assigned  as  tlie 
grounds  upon  which  it  was  to  be  made : 

1st.  Insufficiency  of  the  eyidence  to  justify  the  findings  and 
report  of  the  Referee. 

2d.  Insufficiency  of  the  evidence  to  justify  the  judgment;  and 
that  it  is  against  law. 

8d.  ^^The  Referee  erred  in  admitting  certain  testimony,  to  die 
admission  of  which  the  defendant  objected  and  excepted,  as  showa 
in  the  foregoing  statement.'* 

These  are  the  only  grounds  set  out ;  and  the  statement  contabii 
no  more  particular  specifications  of  the  errors  upon  wluch  tlie 
moving  party  intended  to  rely,  or  designation  wherein  the  evidenei 
was  insufficient.  The  law  declares  that  when  the  notice  of  motioB 
^^  designates  as  the  ground  upon  which  the  motion  will  be  made  tlie 
insufficiency  of  the  evidence  to  justify  the  verdict,  or  other  decisioii, 
the  statement  shall  specify  the  particulars  in  which  such  evidence  is 
alleged  to  be  insufficient."  And  agun:  ^^When  the  notice  desig* 
nates,  as  the  ground  of  the  motion,  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  statement  dul 
specify  the  particular  errors  upon  which  the  party  will  rely." 

Does  the  statement  in  this  case  meet  these  requirements  of  the 
law,  in  respect  to  the  specifications  7  Clearly  not.  Insufficiency  of 
the  evidence  to  justify  the  finding?,  or  judgment,  is  simply  the 
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general  ground  upon  which  a  new  trial  may  be  granted.  The 
Practice  Act  requires  something  more :  it  makes  it  necessary  to 
designate  the  particulars  wherein  the  insufficiency  consists.  And 
this  is  held  indispensable  upon  a  like  statute.  (^Sanchez  v.  MeMor 
hm,  85  Cal.  218 ;  Vtlhae  y.  Bivm,  28  Gal.  409.)  But  it  is 
argued  for  appellant  that  often,  as  is  claimed  to  be  the  case  here, 
no  more  particular  specification  can  be  made  to  illustrate  the  first 
two  grounds.  We  can,  however,  conceive  of  nd  such  case.  Cer- 
tain issues  are  always  presented  by  the  pleadings — consisting  of 
&cts  averred  by  the  plaintiff,  and  either  denied,  or  confessed,  and 
avoided  by  new  matter  in  the  answer;  and  the  evidence  is,  or 
should  be,  directed  to  such  issues.  That  the  evidence  is  insufficient 
to  justify  the  decision,  or  judgment,  must  therefore  be  the  result 
either  of  an  entire  ftulure  to  produce  proof  in  support  of  some  one 
or  all  of  the  material  facts  constituting  the  cause  of  action,  or 
defense ;  or  if  any  be  produced,  that  it  was  overcome  by  the  testi- 
mony opposed  to  it.  In  either  case,  that  fact  may  be  stated.  Thus, 
if  the  plaintiff  failed  to  produce  any  proof  whatever,  m  support  of 
some  facts  material  to  his  case,  that  may  be  stated,  calling  attention 
to  the  fact  so  unsupported  by  proof;  or  if  instead  of  an  entire 
absence  of  evidence  in  such  case,  it  is  claimed  that  the  defendant's 
testimony  outweighs  that  of  the  plaintiff,  upon  that  particular  issue, 
that  fact  could  be  mentioned ;  or  if  there  is  a  failure  of  evidence 
upon  all  the  issues ;  or  if  the  evidence  upon  all  is  overcome  by  that 
opposed,  that  fact  may  likewise  be  stated.  In  this  case,  it  would 
not  have  been  very  difficult  to  state  that  the  Court,  or  Referee,  in 
opposition  to  the  evidence  of  the  defendant,  and  without  proof  on 
the  part  of  the  plaintiff,  or  without  sufficient  proof  on  his  part  to 
overcome  that  of  the  defendant,  rejected  certain  items  of  account, 
mentioning  them.  Or  it  might  have  been  stated  in  general  terms, 
that  the  evidence  on  behalf  of  the  defendant  established  a  demand 
against  the  pluntiff,  amounting  to  a  certain  sum,  but  that  the  Court 
reduced  such  sum,  without  any  evidence  on  behalf  of  the  plaintiff 
to  authorize  it,  or  upon  evidence  insufficient  to  outweigh  that  of 
defendant.  Nothmg  of  the  kind  being  attempted,  the  law  was  not 
complied  with.  So  as  to  the  third  ground  assigned.  It  is  equally 
necessary  to  particularly  specify  the  errors  to  be  relied  on.    If  the 
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error  complained  of  be  the  improper  admission  of  testimony,  atteih 
tion  should  be  called  to  the  particular  evidence  so  admitted.  How- 
eyer,  if  it  were  conceded  that  the  general  statement  here  made, 
to  wit :  that  evidence  was  erroneously  admitted  and  excepted  to  bj 
the  defendant,  were  sufficient,  it  would  be  of  no  avul  to  appellant, 
for  he  has  neither  relied  on  any  such  error  m  this  Court,  nor  hare 
we  been  able,  upon  looking  over  the  transcript,  to  find  any.  W« 
conclude,  then,  thflt  the  statement  did  not  conform  to  the  require* 
ments  of  the  law  in  this  respect ;  and  consequently,  that  it  shooU 
have  been  disregarded  by  the  Court  below,  and  the  motion  decided 
as  if  no  statement  whatever  had  been  filed — section  one  hundred 
and  ninetynseven  of  the  Practice  Act  expressly  declaring  that  a 
statement  deficient  in  this  particular  shall  be  cUsregarded.  If  w 
disregarded  and  the  new  trial  be  denied,  the  order  denying  it  can- 
not be  disturbed  in  the  Appellate  Court.  The  failure  to  specify  the 
errors  is  a  good  ground,  and  sufficient  authorization  for  such  actioo 
of  the  Court ;  and  therefore,  when  upon  an  appeal  from  such  order 
it  appears  that  the  statement  upon  which  the  motion  was  made  is 
deficient  in  this  particular,  the  order  will  be  affirmed  without  a&j 
inquiry  into  the  merits  of  the  motion.  ( Wing  v.  Ouvn,  9  Cii 
247 ;  Hutton  v.  Beed  et  al,  26  Cal.  478 ;  Walls  y.  PretUm,  25 
Cal.  59.)  It  follows  that  the  order  denybg  the  appellant's  modoo 
cannot  be  disturbed. 

Whether  the  Court  erred  in  refusing  to  allow  the  defendant  tD 
amend  his  statement  by  supplying  the  specifications,  cannot  be  de- 
termined upon  this  record.  The  offer  to  do  so  was  not  made  until 
the  lapse  of  several  days  after  the  argument  of  the  motion ;  and  ai 
there  is  no  statement  on  appeal  in  the  case,  the  fact  that  such  oier 
was  made  is  not  properly  before  this  Court.  On  an  appeal  frcMnan 
order  granting  or  refusing  a  new  trial,  the  Appellate  Court  is  Mr 
fined  in  its  investigations  to  the  record  used  on  such  motion  in  Ae 
Court  below.  Such  record  is  made  the  statement  on  appeal  firoa 
the  order.  (Prac.  Act,  Sec.  197 ;  Quivey  v.  Qamberi,  82  CaL 
806.)  But  whether  this  be  so  or  not,  it  is  certain  that  proceeding 
occurring  after  the  argument  of  the  motion  for  a  new  trial  can  be 
brought  to  the  attention  of  this  Court  only  by  means  of  an  anthea- 
tioated  statement  setting  them  out.    The  minutes  of  the  Goort 
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made  after  the  sabmiasion  of  the  motion  do  not  come  to  this  Court 
without  a  statement  on  appeal.  The  only  minutes  authorized  to  be 
brought  up  without  it  are  such  as  may  have  been  referred  to  or 
read  upon  the  argument  of  the  motion.  (See  same  section.)  Nor 
on  an  appeal  from  the  judgment  do  they  come  up,  without  a  state* 
ment.  The  judgment  roll  alone  comes  to  the  Court  upon  such  ap- 
peal. Neither  the  amendments  offered  to  be  made,  the  notice 
which  was  g^ven  of  the  intended  application  to  make  them,  nor  in- 
deed any  of  the  proceedings  after  the  argument  of  the  motion,  are 
brought  up  in  any  authentic  manner  in  this  case. 

The  action  of  the  Court  below  upon  the  application  to  amend 
cannot  therefore  be  inquired  into.  We  have  no  hesitation  in  saying, 
howeyer,  that  the  Courts  should  be  liberal  in  allowing  amendments 
of  this  kind,  and  should  themselves  suggest  them  whenever  a  defect 
or  deficiency  is  apparent. 

It  is  not  claimed  that  any  error  is  apparent  in  the  judgment  roll, 
and  we  have  been  unable  to  discover  any. 

The  judgment,  together  with  the  order  denying  the  new  trial, 
must  be  affirmed. 


CHARLES  McWILLIAMS,  Rbspondbnt,  v.   ADOLPH 

HERSCHMAN,  Appellant. 

Nbw  Trial — Spxcification  of  '*Ebkoiis  in  Law/'  .  Where  a  motion  for  new 
trial  was  made  upon  the  sole  ground  of  "  errors  in  law  occurring  at  the  trial,*' 
and  the  statement  contained  no  specification  of  the  particular  errors  rdied  on : 
Held,  that  the  granting  of  a  new  trial  was  error. 

DKncTiyfi  SxATxifsaTS  on  New  Trial.  A  statement  on  motion  for  new  trial  on 
the  sole  ground  of  errors  in  law,  which  contuns  no  specification  of  particular 
errors,  as  required  by  section  one  hundred  and  ninety-seven  of  the  Practice 
Act,  is  virtually  no  statement;  and  a  Court  has  no  more  right  to  grant  a  new 
trial  on  such  a  statement  than  if  there  were  no  statement  at  all 

Waitkr  of  Errors  to  bk  Shown  bt  Party  Claiming  Waiver.  It  is  incum- 
bent upon  a  party  who  wishes  to  avoid  the  consequence  of  error  in  legal  pro- 
ceedings upon  the  ground  of  waiver  by  the  opposite  party,  to  show  such  waiver 
— not  upon  the  party  insisting  on  the  error  to  establish  that  he  did  not  waive  it 
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PoiMTB  Imtoltsd  om  Appial  FROM  Nbw  Tbial  Ordsb.  AU  points  which  oonld 
be  urged  in  the  Court  below  on  a  motion  for  a  new  trial  either  for  or  iguittt 
it,  including  objections  to  the  statement,  may  be  raised  on  appeal  from  the 
order  granting  or  refusing  it  without  any  further  statement. 

Appeal  from  the  District  Court  of  the  first'  Judicial  UMidt^ 
Storey  County. 

The  plaintiff  alleged  in  his  complaint  that  he  had  loaned  defendr 
ant  three  thousand  dollars,  of  which  defendant  had  paid  him  three 
hundred  dollars ;  and  he  demanded  judgment  for  two  thousand 
seven  hundred  dollars.  Defenda,pt  in  his  answer  set  up  that  in 
playing  a  game  of  chance  with  plaintiff,  he  had  borrowed  of  him 
some  three  hundred  dollars  to  stake  on  the  game ;  that  he  lost  aod 
paid ;  and  that  then  they  ''  played  for  stakes  without  the  mfmj 
up,'*  at  the  same  time  denying  any  other  borrowing. 

WilliarM  ^  BixUr  for  Appellant,  claimed  that  a  new  trial  ooaU 
not  be  granted  on  the  ground  of  errors  in  law,  where  the  statement 
omitted  to  specify  the  errors  relied  on ;  and  cited  section  one  hun- 
dred and  ninety-seven  of  the  Practice  Act  and  LobdeU  v.  SciHy 
(3  Nev.  522). 

22.  JJ.  Taylor,  for  Respondent. 

The  objection,  for  want  of  specification  of  errors  in  statement 
on  motion  for  new  trial,  is  not  tenable,  because  no  such  objectkm 
was  taken  in  the  Court  below.  (^Howard  v.  Harmon^  5  GaL  78; 
Stoddard  v.  Treadwellj  29  Cal.  281 ;  Quivey  v.  Gamberl,  H 
Cal.  804.) 

[The  respective  counsel  cited  many  cases  pro  and  eon  on  Ae  sub- 
ject of  gaming  contracts  and  money  loaned  for  the  purposes  of 
gaming ;  but  as  the  Court  did  not  pass  upon  the  subject,  they  are 
omitted.] 

By  the  Court,  Lewis,  C.  J. : 

The  trial  in  this  case  resulted  in  a  verdict  in  favor  of  the  defenl- 
ant,  whereupon  the  plaintiff  gave  notice  of  motion  for  new  trill 
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to  be  made  upon  Hie  sole  ground  of  errors  in  law  occurring  at  the 
trial.  A  statement  to  be  used  on  such  motion  was  prepared  and 
filed  within  the  proper  time,  but  the  only  assignment  of  error  was 
as  stated  in  the  notice,  ^*  error  in  law  occurring  at  the  trial/'  unac- 
companied bj  any  particular  specifications  as  required  bj  the  Prac- 
tice Act.  Upon  tiiis  statement,  the  Court  below  granted  a  new 
trial.  From  the  order  so  made  thetlefendant  appeals,  contending: 
First,  that  the  statement  should  have  been  disregarded,  and  con- 
sequently the  new  trial  refused,  as  there  was  nothing  before  the 
Court  upon  whioh  it  could  be  granted.  Tliis  proposition  is  based 
upon  that  provision  of  section  one  hundred  and  ninety-seven  of  the 
Practice  Act  which  declares  that  when  the  notice  of  motion  for  new 
trial  designates,  as  the  ground  upon  which  the  motion  will  be  made, 
errors  in  law  occurring  at  the  trial  and  excepted  to  by  the  moving 
party,  ^Hhe  statement  shall  specify  the  particular  errors  upon 
which  the  party  will  rely.  If  no  such  specifications  be  made,  the 
statement  shall  be  disregarded." 

There  was  not  in  thb  case  an  attempt  even  to  specify  the  errors 
upon  which  the  moving  party  intended  to  rely,  and  still  it  appears 
that  the  statement  was  acted  upon  in  the  Court  below,  and  that  the 
new  trial  was  granted  upon  it.  By  the  clear  and  unmistakable  lan- 
guage of  the  section  referred  to,  it  was  the  duty  of  the  Court  below 
to  disregard  the  statement  thus  deficient ;  and  as  there  was  no  pre- 
tense of  any  grounds  for  new  trial  except  such  as  were  presented  in 
the  statement,  the  order  granting  it  was  unauthorized  and  errone- 
ous. To  avoid  this  consequence,  however,  it  is  argued  by  the 
respondent  that  as  no  objection  to  a  consideration  of  the  statement 
was  made  in  the  Court  below,  the  appellant  must  be  deemed  to  have 
waived  it,  and  therefore  it  cannot  be  rtused  in  this  Court. 

But  in  answer  to  this  it  may  be  said,  it  does  not  appear  from  the 
record  here  whether  any  such  objection  was  interposed  in  the  Court 
below  or  not.  Nor  indeed  could  it  be  brought  to  the  attention  of  ibis 
Court  upon  an  appeal  of  this  kind.  The  section  already  referred 
to  further  declares  that  ^^  The  affidavits  and  counter-affidavits,  or 
the  statement  thus  used  in  connection  with  such  pleadings,  depo- 
sllions,  documentary  evidence  on  file,  testimony  taken  by  a  re- 
porter, and  minutes  of  the  Court,  as  are  read  or  referred  to  on  the 

18 
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hearing,  shall  constitute^  without  further  statement,  the  papers  to 
be  used  on  appeal  from  the  order  granting  or  refusing  the  nev 
trial." 

Upon  an  appeal,  then,  from  such  order,  any  objection  or  motion 
which  might  be  made  by  the  opposing  party  respecting  the  record 
could  not  be  brought  to  this  Court.  This  informality  or  defect  in 
the  statement  was  undoubtedly  a  good  ground  for  denying  the 
motion.  Had  the  Court  discoyered  it  before  the  order  was  made 
it  could  have  placed  its  denial  upon  the  sole  ground  that  there  was 
no  such  statement  before  it  as  could  legally  be  considered.  Um 
only  ground  then  upon  which  it  could  be>  claimed  that  this  objection 
cannot  be  riused  in  this  Court,  is,  that  it  was  wuved  by  the  appel- 
lant in  the  Court  below.  There  is,  however,  nothing  in  the  reooid 
before  us  to  warrant  the  conclusion  that  it  was  waived.  For  angjit 
that  appears  here,  the  objection  was  made  at  the  proper  time.  Ik 
will  not  be  claimed  that  it  is  incumbent  on  the  appellant  here  to 
show  that  he  did  not  waive  the  objection.  It  is  always  the  duty  of 
the  person  wishing  to  avoid  the  consequence  of  error  in  legal  pro- 
ceedings, upon  the  ground  of  waiver  by  the  opposite  party,  to  shot 
such  wuver,  and  not  upon  the  person  inusting  on  it  to  establish  tiie 
negative. 

The  record  presented  to  us  clearly  shows  that  the  statement  oi 
motion  for  new  trial  should  have  been  disregarded  by  the  Gout 
below,  and  that  instead  of  so  doing  it  granted  a  new  trial  upon  tte 
showing  made  by  it.  It  is  thus  made  to  appear  that  the  Cooit 
erred  in  making  the  order.  If  the  appellant  in  any  way  waived 
his  right  to  insist  upon  such  error,  it  is  the  duty  of  the  respondent 
to  show  such  waiver ;  otherwise,  it  is  available  here  as  in  the  Coot 
below.  Let  it  be  supposed  that  in  a  case  where  the  errors  refied 
on  were  such  as  would  only  be  presented  by  a  statement,  and  bo 
statement  were  filed,  but  still  a  new  trial  is  granted :  sorely,  noA- 
ing  further  would  be  necessary  for  the  party  opposing  such  raotka 
than  to  make  the  showing  to  this  Court  that  the  order  was  aaade 
without  a  statement.  It  would  not  be  necessary  for  him  to  ahov 
further  that  he  objected  to  the  hearing  of  the  motion,  or  in  any  waj 
excepted  to  the  action  of  the  Court.  So  here  the  statement,  naS 
the  errors  to  be  relied  on  are  properly  specified,  is  vitiuallj  ^ 
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statement,  for  the  law  makes  it  the  duty  of  the  Courts  to  disregard 
it.  Hence,  when  it  is  shown  that  instead  of  granting  the  new  trial 
without  any  statement  whatever,  it  was  granted  on  one  which  the 
law  declares  shall  be  disregarded,  what  more  is  necessary  to  be 
done  by  the  appellant  7  The  Court  has  no  more  right  'to  grant  a 
new  trial  upon  a  statement  defective  as  this  is,  than  it  has  when 
there  is  no  statement  at  all.  The  party  opposing  the  motion  could 
as  well  waive  an  entire  statement  as  any  essential  part  of  it ;  and, 
as  it  would  not  be  necessary  for  him  to  show  that  he  did  not  waive 
the  statement,  where  none  was  made  out,  so  it  is  likewise  unneces- 
sary for  him  to  show  that  he  did  not  waive  a  material  defect  in  a 
statement  which  may  be  filed  or  used.  Proof,  or  a  showing  of 
waiver,  as  has  already  been  seen,  would  have  to  come  from  the 
other  side. 

Agam :  We  know  of  no  way  by  which  an  objection  to  the  state- 
ment, or  a  motion  to  strike  it  out,  could  be  brought  to  the  attention 
of  this  Court,  except  by  a  separate  statement  on  appeal ;  and  it  is 
very  doubtful  whether  it  could  be  brought  here  even  in  that  way. 
But  admitting  it  can,  we  think  it  quite  clear  such  a  course  was 
never  intended  to  be  required  by  the  Legislature.  The  purpose  evi- 
dently was  to  allow  all  points  which  could  be  urged  in  the  Court 
below,  either  for  or  against  the  motion  for  new  trial,  to  be  raised  on 
the  appeal  from  the  order  granting  or  refusing  it,  without  any 
further  statement ;  otherwise,  why  are  the  statement  and  papers 
used  on  such  motion  made  the  record  upon  which  the  order  is  to 
be  reviewed  in  the  Appellate  Court  ?  And  why,  as  appears  to  be 
^e  case,  is  this  Court  confined  to  an  investigation  of  the  statement 
and  papers  used  on  such  motion.  It  is  certain  that  no  objection  to 
the  statement  or  motion  to  strike  it  out  would  come  to  this  Court 
under  the  provisions  of  section  one  hundred  and  ninety-seven  of  the 
Act  already  quoted,  upon  a  mere  appeal  firom  the  order.  As  a  con- 
sequence, it  either  could  not  be  brought  here  at  all,  or  it  must  be 
presented  in  a  separate  statement,  setting  forth  the  fact  that  such 
objection  or  motion  was  made  —  a  practice  which  seems  to  be 
entirely  unauthorized,  and  evidently  not  contemplated  by  the  Legis- 
lature. And  if  not  authorized,  then  the  appellant  would  be  entirely 
deprived  of  any  advantage  from  such  objection  or  motion,  even  if  it  ^ 
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-were  made,  because  he  would  be  entirely  unable  to  preaent  it  to 
the  Court. 

These  considerations  have  conducted  us  to  the  conclusion  that  it 
was  the  duty  of  the  Court  below  to  disregard  the  statement,  tad 
refuse  a  new  trial.  The  order  granting  it  was  therefore  erroneous, 
and  must  be  set  aside. 

It  is  so  ordered. 


KATE  HEALEY,  Respondent,  v.  IMPERIAL  FIRE  IN- 
SURANCE COMPANY,  Appellant. 

Insvramck — ^NoTiCK  or  other  Insurangx.  Where  a  policy  of  iosuranoe  oontaiBed 
a  provision  for  "notice  of  any  other  inanrance  already  made  or  which  ihill 
afterwards  be  made  elsewhere,"  otherwise  the  policy  to  be  Toid ;  and  the  prop- 
erty was  afterwards  insured  in  another  company  without  proper  noUce:  &H 
that  the  policy  was  vitiated. 

Imsurancx  Cases — BtrRDXir  or  PROor.  A  policy  of  insurance  is  a  contract  wluch 
must  be  enforced  according  to  its  terms ;  and  the  burden  of  proof  ia  upon  the 
claimant  thereunder  to  show  a  compliance  therewith. 

Plxadino  on  Imsurancx  Policy.  If,  in  an  action  on  an  insurance  policy,  the 
claimant  alleges  generally  a  compliance  with  its  terms  and  verifies  his  plea&ig, 
he  will  not  be  put  to  proof  unless  in  the  answer  particular  breach  Is  averred. 

Notice  or  Intention  to  Insure  not  Notice  or  Insurance.  Where  an  inwmnee 
policy  provided  for  notice  of  any  other  insurance  which  should  afterwards  be 
.  made :  Meldy  that  notice  of  intention  to  further  insure  was  not  notice  of  further 
insurance,  nor  equivalent  thereto. 

Insurance  Agent — ^Extent  or  Authority.  An  insurance  agent  having  aathority 
to  receive  application,  make  survey,  remit  to  general  agent,  receive  p<dicy,aBd 
collect  premium,  though  the  agent  of  the  agent  of  the  insurer  for  all  purposai 
.  touching  the  insurance  up  to  the  time  of  closing  the  application,  has  no  power 
after  the  policy  arrives  in  his  hands  to  waive  any  of  its  conditions ;  all  kit 
functions  as  agent  have  then  ceased,  except  to  receive  the  premium. 

GoNSTROCTiON  or  INSURANCE  POLICIES.  In  the  construction  of  policies  of  insv^ 
ance  there  is  but  one  safe  rule,  and  that  is,  to  take  the  contract  as  writtca, 
subtracting  nothing  therefrom  and  adding  nothing  thereto :  there  is  no  sub- 
stantial compliance  with  its  terms,  except  an  exact  compliance. 

Notice  or  Intention  to  Renew  Insurance  not  Notice  or  Renewal.  If  an  ■■- 
surance  policy  require  **  notice  of  any  other  insurance  already  made,  or  wkieb 
shall  afterwards  be  made  elsewhere,*'  a  notice  of  an  existing  insurance  and  of 
an  intention  to  renew  it,  is  not  notice  of  the  fact  of  renewal,  nor  a  compiianes 
with  the  policy. 
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Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

The  policy  of  fire  insurance,  upon  which  this  action  was  brought, 
was  upon  a  frame  dwelling  house  on  North  F  Street,  Virginia  City, 
for  one  thousand  five  hundred  dollars,  and  upon  furniture  therein  for 
three  thousand  dollars.  Nearly  all  the  property,  alleged  to  have 
been  worth  ten  thousand  dollars,  was  destroyed  by  fire  on  January 
3d,  1869 ;  and  this  suit  was  instituted  April  1st,  1869.  The  jury 
returned  a  verdict  in  favor  of  plaintiff  for  four  thousand  five  hundred 
dollars.    Defendant's  motion  for  a  new  trial  was  overruled. 


WUHams  ^  Bixler^  for  Appellant. 

I.  Notice  of  intention  to  procure  further  insurance,  or  of  expec- 
tation of  obUuning  further  insurance,  is  not  a  compliance  with  the 
stipulation  in  the  policy,  and  is  wholly  immaterial.  (^Forbes  v.  Aga- 
warn  Mutual  Fire  Ins.  Oo.^  9  Gush.  473  ;  Kimball  v.  Howard  Fire 
Ins.  Co.,  8  Gray,  37.) 

II.  The  authority  of  the  agent  was  merely  to  solicit  insurance, 
make  surveys,  and  receive  applications  ;  and  though  the  fact  of  a 
prior  insurance  '^  already  made  "  might  properly  be  communicated 
to  him  when  negotiating  the  contract  as  a  fact  entering  into  the 
negotiation,  yet  after  the  contract  was  made  and  the  policy  issued 
his  functions  ceased,  and  he  had  no  power  to  deal  with  the  assured 
in  respect  thereto.  '  (  Wilson  v.  Genessee  Mutual  Ins.  Oo.,  14  N. 
T.  421 ;  Mitchell  v.  Lycoming  Mutual  Ins.  Co.,  51  Penn.  State, 
410 ;  Gilbert  v.  Phckiz  Ins.  Co.,  36  Barb.  875;  Sail  v.  Mechanics 
Ins.  Co.,  6  Gray,  173.) 

in.  The  failure  to  give  notice  of  the  fact  of  the  subsequent  in- 
surance avoids  the  policy.  (^Gilbert  v.  Phoenix  Ins.  Co,,  36  Barb. 
877 ;  Carpenter  v.  Providence  Ins.  Co.,  16  Peters,  495.) 


Henry  K.  Mitchell,  for  Respondent. 

I.    The  policy  was  not  void  by  reason  of  the  stipulation,  because 
at  the  time  of  application  there  was  an  existing  insurance,  of  which 
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defendant  had  notice  ;  it  also  had  notice  of  application  already  made 
to  renew  the  insurance  then  existing ;  it  was  not  notice  of  intention 
to  procure  other  insurance,  but  notice  of  the  existence  of  other 
insurance,  and  that  the  application  had  been  made  to  renew  such 
existing  policj,  to  take  effect  when  the  policy  to  be  renewed  should 
expire.  Such  renewal  is  not  within  a  provision  requiring  notice  in 
case  of  making  other  insurances.  (^Brawn  v.  CaUar(igu$  CawUg 
MvJtual  Ins.  Co.j  18  New  York,  385 ;  Baptist  Society  v.  HiUh 
borough  Mutiuxl  Fire  Ins.  Co.j  19  N.  H.  580.) 

n.  The  authorities  cited  by  appellant  are  cases  where  the  in- 
sured declared  an  intention  to  take  out  other  insurance  at  some 
future  time.  Here  there  was  notice  that  application  had  been 
made ;  that  is,  had  been  favorably  received  by  the  agent,  survey 
made,  and  sent  to  the  home  office ;  and  that  plaintiff  expected  to 
receive  the  policy  on  the  day  following,  or  the  day  after ;  she  did, 
in  fact,  receive  it  on  the  second  day.  All  this  amounts  not  to  a 
notice  of  intention  to  procure,  but  to  a  procuring. 

III.  Notice  of  either  prior  or  subsequent  insurance  to  an  agent 
having  authority  to  solicit  insurance,  receive  applications,  make  sur- 
veys, and  receive  premiums,  is  valid.  (^Sexton  v.  Montgomery 
County  Mutual  Ins.  Co.y  9  Barb.  191 ;  McEu>en  v.  Montgomery 
County  Mutv4d  Ins.  Co.^  5  Hill,  101 ;  Schenck  v.  Mercer  Oownly 
Mutual  Ins.  Co,,  4  Zabriskie,  447;  Warner  v.  Peoria  Marine  and 
Fire  Ins.  Co.,  14  Wisconsin,  818.) 

By  the  Court,  Whitman,  J. : 

In  this  case  respondent  brought  action  to  recover  loss  by  fire  of 
certain  property  insured  by  appellant,  who  defended  upon  several 
grounds,  one  only  of  which  is  now  urged,  and  that  is,  tiie  violation 
by  respondent  of  stipulation  number  seven,  referred  to  in,  and  made 
a  part  of,  appellant's  policy  of  insurance,  as  follows : 

*^  That  persons  who  have  insured  property  with  this  company 
shall  give  notice  of  any  other  insurance  already  made,  or  which 
shall  afterwards  be  made  elsewhere  on  the  same  property,  so  that  a 
memorandufn  of  such  other  insurance  may  be  indorsed  on  the  pdiey 
or  policies  effected  with  this  company ;  otherwise,  such  pdicy  or 
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policies  will  be  void.  This  insarance  may  be  terminated  by  this 
company  on  retaming  a  ratable  proportion  of  the  premium  for  the 
imezpired  term." 

Appellant  claims  that  the  eyidence  shows  that  respondent  did  in 
fiu^t  procure  a  subsequent  insurance,  and  failed  to  give  proper  or 
any  notice  thereof,  and  that  therefore  she  cannot  recoyer  in  this 
action. 

Bespondent  claims  that  the  insurance  other  than  that  of  i4>pel- 
lant  was  in  fact  prior  thereto,  and  existed  at  the  time  of  application 
therefor,  and  that  due  notice  was  given  to  agent  of  appellant ;  that 
if  not  prior  in  point  of  actual  date  of  present  policy,  yet  that  it  was 
legally  so,  such  being  simply  a  renewal  of  a  policy,  being  and  noti- 
fied, at  the  time  of  appellant^s  insurance. 

The  evidence  is  very  brief  and  not  really  conflicting.  Respond- 
ent testifies  that  she  had  applied  to  the  agent  of  the  Hamburgh  and 
Bremen  Eire  Insurance  Company  for  insurance,  and  when  the  agent 
of  appellant  came  to  her  house  to  deliver  its  policy,  she  told  him  be- 
fore she  paid  him  the  premium,  that  f '  she  was  about  to  get  another 
policy ;"  that  she  did  in  fact  receive  the  Hamburgh  and  Bremen 
policy  two  days  thereafter ;  that  such  agent  replied  to  her  saying : 
'^  that  was  all  right — that  I  could  get  insurance  as  much  as  I  liked, 
or  something  to  that  effect."  Respondent  also  stated  that  the  appli- 
cation to  the  agent  of  the  Hamburgh  and  Bremen  Company  was 
for  the  renewal  of  an  old  policy  held  by  her. 

On  the  part  of  appellant,  George  W.  Hopkins  testified  that  he 
was  its  agent  to  receive  application,  make  survey,  remit  to  general 
agent  at  San  Francisco,  receive  policy  if  granted,  and  collect  pre- 
ndnm ;  that  as  such  agent  he  received  the  application  of  respondent, 
and  on  asking  question  if  there  was  any  other  insurance  on  the 
property,  was  answered  that  there  would  be  none  on  the  eighteenth, 
meaning  the  eighteenth  of  June,  1868;  and  that  therefore  he 
ind(»sed  upon  the  application  ''  no  other  insurance,"  and  directed 
the  policy  to  take  effect  upon  the  eighteenth ;  that  respondent  in 
answer  to  a  question  as  to  the  value  of  her  property,  said :  '^  I 
am  going  to  insure  in  another  company ;"  to  which  witness  said: 
^^  That's  all  right ;  I  have  nothing  to  do  with  it,  if  they  take  it  after 
jouget  throu^  with  us;"  that  he  did  not  recollect  delivering  the 
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policy,  nor  any  other  conversation  with  respondent,  save  that  at 
the  time  of  application. 

Appellant  farther  proved  bj  its  general  agents  that  they  never 
received  any  notice  of  other  insurance  either  prior  or  Babseqneni; 
and  also  exhibited  respondent's  policy  from  the  Hamburgh  and 
Bremen  Company  as  an  original  insurance,  bearing  date  June  18th, 
1868,  and  running  from  noon  of  that  day  for  one  year ;  and  proved 
by  its  agents  that  no  other  had  ever  issued  to  respondent. 

The  evidence  has  been  thus  fully  stated,  that  it  may  be  consid- 
ered with  reference  to  the  several  legal  points  involved,  without 
lengthy  repetition.  The  jury  found  a  verdict  for  respondent,  and 
the  District  Court  denied  a  new  trial,  from  which  order,  and  the 
judgment,  this  appeal  is  taken. 

As  has  been  said,  there  is  no  real  discrepancy  nor  conflict  in  the 
evidence.  The  two  conversations  testified  to  by  respondent  and 
Hopkins  may  both  have  taken  place ;  she  may  have  held  an  assigned 
policy  in  the  Hamburgh  and  Bremen  Company,  and  have  considered 
the  one  in  evidence  only  as  a  renewal  thereof.  In  such  view,  and 
taking  all  of  the  testimony  on  the  part  of  respondent  at  its  fulleel 
weight,  the  case  will  be  considered. 

It  should  be  here  remarked,  that  as  the  Hamburgh  and  Bremea 
policy  has  been  by  both  parties,  so  far  as  this  case  is  concerned, 
treated  as  valid — ^and  as  no  question  has  been  made  as  to  the  eftot 
thereupon — if  it  was  not,  that  point  will  be  passed  with  the  mmple 
suggestion  that  the  weight  of  authority  upon  examination  not  entirelj 
full,  seems  to  be,  that  unless  a  second  policy  be  void  upon  its  face, 
it  should  be  treated  as  valid,  in  reference  to  a  question  of  breach  of 
condition  or  stipulation  by  the  insured  claiming  upon  a  first. 

A  policy  of  insurance  is  a  contract,  which  must  be  enforced 
according  to  its  terms ;  and  the  burden  of  proof  is  upon  the  cliumant 
thereunder,  to  show  as  pleaded  compliance  therewith.  The  vari* 
ous  stipulations  and  conditions  constitute  as  a  whole  the  basis  apoD 
which,  in  this  particular  instance  and  generally,  the  contract  is 
ridsed ;  and  those  outside  the  body  of  the  policy  are  made  part 
thereof  by  due  reference. 

The  claimant  having  alleged  generally  a  compliance  will  not  be 
put  to  proof  under  sworn  pleadings,  unless  in  the  answer  particohr 
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breach  is  averred.  In  this  case  each  averment  is  confined  to  stip- 
nlation  hereinbefore  recited.  « 

The  evidence  of  the  respondent  upon  the  issue  was  really  less 
&vorable  to  her  than  that  of  appellant,  and  onlj  proved  that  she 
had  notified  Hopkins  of  intention  to  further  insure,  to  which  he  as- 
sented. Such  notice  of  intention  was  no  compliance  with  the  terms 
of  Ae  stipulation,  as  will  be  presently  shown ;  and  his  assent  could 
not  be  held  as  a  waiver  on  the  part  of  his  principal,  for  the  main 
reason  that  at  the  time  stated  bj  respondent  all  tiis  functions  as 
agent  had  ceased,  save  to  receive  the  premium.  (  Wilson  v.  The 
Gmessee  Mut.  Ins.  Co.,  14  N.  T.  418 ;  MUcMl  et  al.  v.  The 
Lycoming  Mut.  Ins.  Oo.<,  51  Penn.  Stats.  402 ;  Tate  v.  Citizens 
Mut.  Fire  Ins.  Co.,  18  Gray,  79.) 

The  case  made  bj  appellant  is  stronger  against  itself  in  this  lat- 
ter regard,  as  there  can  be  no  doubt  that  up  to  the  time  of  closing 
tiie  application  Hopkins  was  the  agent  of  the  appellant  for  all  pur- 
poses touching  the  insurance,  and  any  proper  notice  to  him  would 
have  bound  his  principal ;  but  notice  of  intention  is  not  a  compli- 
ance with  the  terms  of  the  stipulation,  nor  is  it  in  reality  any 
notice,  because  not  notice  of  a  fact.  (^Forben  v.  Agawam  Mut. 
Fire  Ins.  Co.,  9  Cush.  47P ;  Kimball  et  als.  v.  Himard  Fire  Ins. 
Co.y  8  Gray,  34.) 

There  was  notice  of  a  prior  insurance ;  but  that  was  coupled  with 
die  statement  that  it  would  expire  on  the  eighteenth  of  June,  1868, 
so  that  the  agent  was  right  in  returning  ^'  no  insurance,"  with  the 
direction  that  the  policy  should  take  eflbct  on  the  eighteenth,  as  on 
that  day  there  would  be,  if  applicant's  answer  was  correct,  no  ex- 
isting insurance,  and  if  incorrect,  her  policy  would  be  vitiated  by 
tike  misstatement,  at  option  of  his  principal.  Possibly,  had  the  prop- 
erty been  destroyed  on  that  very  day,  it  would  have  been  covered 
by  both  policies,  and  appellant  have  been  responsible  by  reason  of 
the  representation  of  its  agent,  acting  within  the  scope  of  his 
authority,  that  there  was  '^  no  insurance,"  when,  in  fact,  there  was 
one  covering  the  eighteenth,  or  some  portion  thereof ;  but,  practi- 
cally, the  view  of  the  agent  was  correct  and  his  representation 
right,  and  the  policy  of  appellant  was  issued  and  stands  without 
any  prior  insurance  upon  Uie  property. 
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Waiving,  for  the  present,  the  question  of  renewal,  and  oonade^ 
ing  the  Hamburgh  and  Bremen  policy  an  original  subsequent  insui- 
ance,  pure  and  simple,  was  there  any  compliance  on  the  part  of 
respondent  miik  the  stipulation  ?  It  is  claimed  that  there  was  a 
substantial  compliance  arising  from  the  notification  of  intention  tD 
obtain  otiier  insurance,  as  renewal  of  prior.  Aside  from  the  &ct 
that  such  notice  is  in  itself  insufficient,  and  that  it  was  not  coaummi- 
cated,  according  to  respondent's  own  testimony,  to  any  person  but 
Hopkins,  who  at  the  time  stated  by  her  could  not  receive  it  to  bind 
appellant,  what  can  this  Court  call  a  substantial  compliance  with  the 
terms  of  such  stipulation,  save  one  exact  ?  To  make  such  attempt 
would  be  to  leave  insurance  contracts  to  the  idiosyncracies  of 
Courts  and  Judges,  who  might  pronounce  as  many  different  de- 
cisions as  their  different  media  of  view. 

There  is  but  one  safe  rule,  and  that  is  to  take  the  coniaract  as 
written,  subtracting  nothing  therefrom,  adding  nothing  thereto. 
(^Conway  Tool  Company  v.  Hudson  River  Ins.  Co.,  12  Cush.  144; 
The  President,  Directore,  etc,  of  Worcester  Bank  v.  Hartford 
Fire  Ins.  Co.,  11  Cush.  265 ;  Bigler  ct  als.  v.  The  New  York 
Central  Ins.  Co.,  22  N.  Y.  402 ;  Carpenter  v.  The  Pravidenee 
Washington  Ins.  Co.,  16  Pet.  495 ;  Sale  v.  Mechanis^  MiU.  JKrs 
Lis.  Co.,  6  Gray,  169;  GMeH  v.  Tlie  Phoenix  Ins.  Co.,  86 
Barb.  372.) 

Without  further  particular  quotation,  hear  the  apt  language  of 
the  Court  in  the  last  case  cited,  and  the  strong  ezpres^ons  in  the 
first.  In  the  former,  the  stipulation  was  substantially  as  in  tte 
present.  Says  Johnson,  J. :  ^'  The  parties  had  clearly  the  right  to 
stipulate  between  themselves  as  to  the  nature  and  kind  of  evideooe 
by  which  their  assent  to  other  insurances  should  be  manifested. 
And  where  they  have  thus  stipulated,  the  Court  has  no  power  to 
substitute  any  other  evidence  differing  in  kind  or  degree.  To  do 
this  would  be  to  make  a  new  contract,  which  peradventure  the  par- 
ties themselves  would  never  have  made.  The  Court  is  to  enforce 
contracts  which  the  parties  have  made,  but  has  no  power  to  make 
new  contracts  for  them,  or  to  alter  or  vary  in  any  essential  partie* 
ular  those  they  have  mutually  agreed  to  be  bound  by.  That  this 
matter,  of  the  kind  and  degree  of  evidence  by  which  the  assent  of 
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the  insurers  to  other  insurances  upon  the  same  property  shall  be 
established  is  no  mere  matter  of  form  or  ceremony,  bat  of  vital  im- 
pcnrtance,  will  be  readily  conceded  by  eveiy  one  who  has  been  much 
in  the  practice  of  determining  disputed  questions  of  fact  upon  con- 
ffictmg  testimony.  The  uncertainty  of  even  the  most  tenacious 
memory,  the  liability  to  misunderstand,  and  the  difficulty  of  report- 
ing accurately,  after  a  lapse  of  time,  a  mere  verbal. communication, 
ire  matters  of  every  day's  observation,  and  it  is  not  at  all  surprismg 
that  parties  should  provide  for  more  certain  and  reliable  evidence 
of  important  and  controlling  facts  in  their  contracts." 

'^  That  such  an  agreement  is  valid,  and  the  policy  rendered  void, 
by  fiuling  to  have  other  insurances  mentioned  in,  or  indorsed  upon, 
the  policy,  or  acknowledged  in  writing  according  to  the  terms  of  the 
oontract,  is  now,  I  think,  well  settied  by  authority." 

In  the  latter  case,  upon  similar  stipulation,  says  Chief  Justice 
Shaw :  ^^  When  the  terms  and  stipulations  in  a  contract  are  plain 
md  clear,  we  are  bound  to  follow  the  terms,  as  the  only  authentic 
expression  of  the  intentions  of  the  parties ;  and  in  such  case  there 
is  no  room  for  exposition.  It  may  be  that  the  main  purpose  of  such 
notice  was  intended  to  be,  that  the  company  might  know  what  other 
insurances  would  be  contributory  in  case  of  loss.  But  this  may  not 
have  been  the  only  purpose.  Others  at  least  may  be  supposed — 
BQch  as  having  the  best  and  most  satisfactory  evidence  before  them, 
and  on  their  own  books  or  files,  of  the  whole  amount  at  risk  on  the 
same  subject  at  the  same  time.  There  is  a  provision  in  the  policyi 
that  the  company  may,  on  certain  notice  given,  return  a  proportion 
of  the  premium,  and  rescind  the  contract.  Notice  of  all  insurances 
may  be  necessary  to  enable  them  satisfactorily  to  exercise  this  right. 
But  as  already  said,  whatever  may  have  been  the  purpose,  here  was 
the  express  stipulation ;  and  to  imagjlne  a  supposed  purpose,  and 
qualify  the  stipulation  so  as  to  give  it  effect  or  not,  as  it  would  sub> 
serve  that  purpose,  would  be  to  ingraft  an  exception  on  the  contract 
which  the  parties  have  not  inserted,  and  make  that  conditional 
which  they  have  made  absolute."  (^Conway  Tool  Co.  v.  Hudson 
Biver  Ins.  Co.,  12  Cush.  150.) 

It  is  claimed  that  there  is  a  difference,  and  that  distmction 
should  be  made  between  a  renewed  policy  and  one  original ;  and 
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that  the  Hamburgh  and  Bremen  policy  of  respondent  is,  in  bet, 
a  renewed  policy,  of  which  appellant  had  notice.  Respondent's 
strongest  witness  in  this  respect  is  Hopkins,  who  testifies  that  he 
was  notified  of  an  existing  insurance,  and  perhaps  of  intention  to 
renew. 

With  reference  to  notice  of  intention  to  renew,  as  with  notice  of 
intention  to  apply,  mere  notice  of  intention  is  not  saflBcient.  Take 
the  fact  of  existing  insurance,  coupled  with  notice  of  intention  to 
renew,  and  add  the  fact  of  renewal  at  a  subsequent  date ;  withoat 
notice  to  appellant  of  such  ultimate  fact,  and  there  is  failure  to 
comply  with  the  stipulation. 

It  was  said  in  a  case  coming  from  an  able  Court,  that  '*  the 
taking  of  a  policy  of  insurance,  in  renewal  of  the  prior  insurance 
mentioned  in  the  application  for  the  first-named  policy,  was  not 
within  the  terms  or  spirit  of  the  provision  in  the  latter  policy  re- 
quiring notice  in  case  of  making  other  insurances."  (^Brawn  y. 
The  CattaraguB  County  Mut.  Ins.  Co.,  18  N.  Y.  871.)  It  wiB, 
however,  be  seen  upon  examination  of  the  case  cited,  that  it  waa 
decided  upon  other  grounds,  and  with  reference  to  other  points; 
and  although  the  expresdon  is  entitied  to  weight,  because  made  is 
the  view  of  a  new  trial,  and  its  effect  upon  instructions  of  the  Court 
below ;  and  although  it  is  to  a  certain  extent  sustained  by  the  case 
of  The  First  Baptist  Society  in  Dunstable  v.  HiUAonmgh  Mui.  F. 
I.  Co.,  (19  N.  H.  580)  ;  still,  even  in  the  absence  of  opposing  au- 
thority, which  is  not  the  case  as  will  be  seen,  such  doctrine  cannot 
stand — save  upon  the  untenable  basis,  that  Courts  may  decide 
what  is  substantial  compliance  with  the  unambiguous  conditions 
and  stipulations  of  such  a  contract,  and  substitute  their  own  inte^ 
pretation  for  that  of  the  parties.  It  was  upon  this  theory  act- 
ually, that  the  decision  was  made  in  the  case  last  cited,  the  Court 
saying :  ^'  The  defendants'  contract  must  be  considered  to  be  for 
an  insurance  for  five  years,  with  a  double  insurance  to  the  amount 
of  two  thousand  five  hundred  dollars,  to  subsist  during  the  whole 
term.  The  plainti&  might  have  renewed  their  insurance  with  the 
same  company  at  Concord,  without  affecting  their  policy,  and  wide 
out  further  consent — the  facts  to  which  the  defendants  had  already 
consented,  continuing  then  to  exist  in  every  particular.     But  the 
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words  ^^  in  a  company  in  Concord  "  are  deecriptive  merely.  They 
form  no  part  of,  nor  can  they  affect,  the  real  contract  between  the 
parties ;  they  cannot  be  construed  as  one  of  its  conditions,  to  pre- 
dode,  by  their  own  force,  the  plainti&  from  insuring  in  any  other 
company.  It  was  unimportant  to  the  defendants  in  what  company 
the  other  insurance  was  effected.  The  insurer's  contract  is  in  no 
respect  affected,  or  the  risk  increased,  by  conceding  this  latitude  of 
choice  to  the  insured. 

^^  If  they  be  considered  part  of  the  notice  to  the  defendants, 
they  were^  as  has  been  already  sdd,  unnecessary — notice  of  a  fact 
immaterial  under  the  provisions  of  the  fifteenth  section — ^and  when 
the  plaintifi&  insured  in  the  Protection  ofiSce  instead,  that  fact  was 
equally  immaterial." 

If  a  Court  can  say  in  such  regard  that  one  matter  is  unimpor- 
tant, another  immaterial — ^where  the  stoppmg  place  ?  In  the  case 
of  Burt  r.  People^ 8  Mut  Fire  Ins.  (7o.,  (-2  Gray,  398)  the  point 
was  directly  urged  by  counsel,  in  brief,  and  the  Court  replies: 
"  The  plaintiff's  suggestion,  that  a  policy  procured  by  him  as  a  re- 
newal of  a  former  policy,  or  as  a  substitute  for  it,  is  not  within  the 
meaning  and  effect  of  the  defendants'  by-laws,  seems  to  us  to  be 
groundless." 

This  opinion  is  without  argument,  but  there  is  sufficient  reaacm 
given  in  the  cases  previously  quoted  from  12  Gushing  and  36  Bar- 
bour ;  and  such  naturally  suggests  itself.  There  may  be  a  differ- 
ence in  value  of  property  insured  at  different  times ;  there  may  be 
a  change  in  the  financial  status  of  a  company ;  there  may  be  one 
or  a  thonsand  reasons,  or  none,  for  the  stipulation ;  but  why  search 
or  argue,  when  the  root  of  the  whole  matter  is,  that  there  stands 
the  stipulation,  portion  of  a  contract  between  parties  competent  to 
contract,  which  cannot  lawfully  be  enlarged,  diminished,  nor  altered, 
by  any  Court. 

In  the  present  case  the  stipulation  provides  for  '^  notice  of  any 
other  insurance  already  made  or  which  shall  afterwards  be  made 
elsewhere  on  the  same  property."  Even  if  the  Hamburgh-Bremen 
policy  be  considered  a  renewal,  still  it  is  a  new  contract  and  other 
insurance  within  the  meaning  of  the  stipulation.  (^Brady  v.  Northr 
wutem  Lis.  Co.^  11  Mich.  444.) 
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The  DiBtrict  Court  gave  the  law  correctly  to  the  jury  thus :  *'K 
you  find  from  the  evidence  that  the  plaintiff  procured  another  ioim^ 
ance  with  the  Hamburg-Bremen  fire  Insurance  Company  upon 
the  same  property  coyered  by  the  policy  sued  on,  notice  by  tlie 
plaintiff  to  the  defendant  of  her  intention  to  apply  for  or  procme 
such  other  insurance  is  not  a  compliance  with  the  stipulations  of  the 
policy  sued  on,  which  requires  actual  notice  of  other  insurance  at 
the  time,  or  after  it  has  been  or  shall  have  been  made. 

^^  If  you  find  from  the  evidence  tiiat  the  plaintiff  procured  anodier 
insurance  with  the  Hamburgh-Bremen  Fire  Insurance  Compsnj 
upon  the  same  property  covered  by  the  policy  sued  on,  and  that  the 
plaintiff  did  not  give  notice  to  the  defendant,  or  its  authorised 
agents,  of  such  other  insurance,  then  by  the  terms  and  conditkmi 
of  the  policy  sued  on,  such  policy  became  void." 

The  jury  found  against  the  evidence  and  contrary  to  the  law,  and 
there  is  no  conflict  in  the  testimony  which  should  prevent  a  Gonit 
from  setting  aside  the  verdict,  even  upon  the  ground  that  the  same 
is  contrary  to  the  evidence. 

The  appellant's  specification  is,  '^  that  having  obtained  firom  the 
Hamburgh-Bremen  lire  Insurance  Company  a  policy  of  insaranoe 
on  the  same  property  insured  by  the  defendant  subsequent  to  the 
issuance  of  the  policy  by  defendant  sued  on,  plaintiff  failed  to  give 
defendant  notice  of  obtaining  said  subsequent  policy,  as  required  hj 
the  stipulations  made  and  indorsed  on  the  policy  issued  by  defend- 
ant." The  assignment  is  good,  and  fiilly  sustained  in  any  and 
every  proper  view  and  aspect  of  the  case. 

The  order  of  the  District  Court  was  error,  and  must  be  reversed, 
the  judgment  vacated,  and  the  cause'  remanded  for  a  new  trial 
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THE  COUNTY  OF  WHITE  PINE,  Rbspondbnt,  v.  AUGUS- 
TUS ASH,  Appellant. 

Niw  CoiTNTries — Taxss  on  Procucds  or  Minis.  Under  the  Act  creating  White 
Pine  County,  (SUts.  1869,  187)  which  took  effect  on  April  Ist,  1869,  the 
Assessor  and  <x  ojfficio  Tax  Collector  proceeded  in  April  to  assess  the  proceeds 
of  mines  in  his  county,  and  collected  the  tax  leyied  on  the  same  for  the  quarter 
ending  March  Slst,  1869,  and  preceding  the  organization  of  the  new  county : 
Held,  that  the  tax  for  that  quarter  was  properly  assessed,  levied,  and  collected 
hn  and  as  of  White  Pine  County. 

Fim-QVARm  TAxn  on  PROcnns  or  Mimn.  Taxes  on  proceeds  of  mines  for 
the  first  quarter  of  the  year  cannot  be  assessed,  levied  or  collected,  before  the 
first  Monday  of  April  of  such  year ;  and  they  are  to  be  assessed,  levied,  and 
collected  by  the  oflScers  of  the  county  in  which  the  mines  are  then  situated, 
though  they  may  have  been  during  such  quarter  in  another  county. 

Appeal  from  the  District  Court  of  the  Fighth  Judicial  Diatrict, 
White  Pine  County. 

The  facts  are  stated  in  the  opinion. 

F.  TV*  Cole,  for  Appellant. 

F.  JET.  JSennedj/j  for  Respondent. 

[No  briefs  on  file.] 

fij  the  Court,  Johnson,  J. : 

This  is  an  action  to  recover  of  defendant  a  stated  amount  of 
moneys  collected  by  him  as  taxes  on  the  proceeds  of  mines  in  said 
county.  The  case  was  tried  in  the  Court  below  on  an  agreed  state- 
ment of  facts,  and  the  judgment  was  for  plaintiff,  from  which  defend- 
ant appeals.  The  matters  in  issue  will  be  explained  by  the  following 
statement : 

By  virtue  of  "  An  Act  to  create  the  County  of  White  Pine,  and 
to  provide  for  its  Organization,'^  (Stats.  1869, 137)  which  Act  took 
effect  from  and  after  the  first  day  of  April,  1869,  a  separate  county 
named  as  above  was  created  out  of  territory  which  formerly  was  in 
Lander  Counfy.     Under  the  Act  referred  to,  defendant  became 
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Assessor,  and  ex  officio  Collector  of  certain  taxes  in  said  County  of 
White  Pine  ;  that  between  first  Monday  of  April  and  May,  1869, 
he  assessed  the  proceeds  for  the  previoas  quarter — ending  March 
81st — of  the  mmes  in  said  coanty.  On  the  tenth  of  April,  the  Board 
of  Commissioners  of  White  Pine  Coanty  levied .  the  amount  of  tax 
authorized  by  law  on  such  proceeds,  which  the  defendant  afterwards 
collected — the  payment  thereof  being  made  under  protest — on  the 
grounds^  wo  infer  from  counsel's  points,  that  the  product  of  Uiese 
mines  being  for  the  quarter  preceding  the  establishment  of  White 
Pine  County,  is  therefore  not  taxable  in  said  county ;  and  it  is  un- 
derstood that  defendant  withholds  these  moneys  merely  for  the  pm^ 
pose  of  having  his  responsibility,  whether  to  the  county  or  the  pro- 
testing tax  payer  judicially  determined,  so  that  he  may  act  advisedly 
in  the  premises.  Therefore,  the  only  question  before  us  seems  to 
be,  whether  the  authorities  of  White  Pine  County  Had  lawful  ri^t 
to  assess,  levy,  and  collect  the  taxes  aforesaid,  which  question  must 
necessarily  be  determined  upon  the  statutes  relating  thereto.  It  is 
provided : 

1st.  That  a  tax  shall  be  imposed  upon  the  assessed  value  of  all 
taxable  property  in  the  State,  including  the  proceeds  of  mines  and 
mining  claims.     (Stats.  1867, 159,  Sec.  1.) 

2d.  The  proceeds  of  all  mines  shall  be  assessed  and  taxed  in  the 
county  wherein  the  mine  or  mines  are  located.  (Stats.  1864-^, 
808,  Sec.  105.) 

8d.  The  Assessor  is  required  to  assess  the  proceeds  of  mines  in 
his  county  for  the  first  quarter  of  the  year,  as  in  this  case,  between 
the  first  Monday  of  April  and  May.  (Stats.  1864-5,  807,  Sec 
101.)  And  the  assessment  and  collection  of  such  taxes  in  each 
quarter  shall  be  for  the  preceding  quarter  year.  (Stats.  1867, 
160,  Sec.  4.) 

4th.  The  Assessor  is  required  to  pay  these  tax  collections  to 
the  Treasurer  of  the  county  where  assessed  and  collected*  (Stats. 
1864-5,  312,  Sec.  114.) 

It  is  seen  that  the  organization  of  White  Pine  County  dates  back 
to  the  first  day  of  April,  1869,  after  which  time  the  powers  and 
duties  of  its  officers  under  the  revenue  laws  of  the  State  were  pre- 
cisely the  same  as  in  other  counties.     It  is  further  shown^  that  the 
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mining  tax  for  the  quarter  ending  March  31st,  1869,  could  not  be 
lawfuUj  assessed,  levied,  or  collected,  before  the  first  Monday — in 
this  year  the  fifth  day — of  April.  At  this  date,  the  mines  from 
whence  came  the  taxable  product,  by  the  creation  of  another  coun- 
ty, had  been  withdrawn  from  the  jurisdiction  of  Lander  Oounty  and 
its  officers.  But  iim  act  did  not  absolve  the  mine-owner  from  liar 
bilify  for  such  tax,  but  simply  transferred  the  assessment  levy  and 
collection  of  it  to  another  set  of  officers,  to  wit :  of  the  county  in 
which  the  mines  were  located.  This  view  is  in  harmony  with  the 
various  provisions  of  statutes  herein  cited,  nor  do  we  find  anything 
in  conffict  with  it. 

It  therefore  follows,  that  the  defendant,  as  such  Assessor,  was 
folly  empowered  to  coUect  these  taxes,  and  payment  thereof  should 
be  made  to  the  Treasurer  of  White  Pine  County  as  by  law  provided. 

Judgment  affirmed. 


JOHN  COVINGTON  et  a&..  Respondents,  v.  JOHN  BECK- 
ER et  ah. — ^E.  LAMB,  Appellant. 

Watir  Rights — ^No  Riparian  Propribtorship  on  Pdrlio  Land.  In  a  suit  to 
eqjoin  the  diversion  of  water  from  a  river,  which  was  first  appropriated  by  the 
plaintiife,  it  was  stipulated  that  "  the  only  title  to  the  lands  of  plaintiffs  and 
defendants  is  a  possessory  one,  the  fee  being  in  the  General  Govemment: 
Hieldy  that  this  agreement  rebutted  the  proposition  of  a  defendant  that  he  was 
a  riparian  proprietor,  or  could  claim  the  water  as  such. 

Appeal  on  Gonplict  or  Etidbncb.  A  judgment  will  not  be  set  aside  by  the 
Supreme  Court  on  the  ground  of  being  contrary  to  the  evidence,  where  there 
appears  to  be  a  conflict  of  evidence,  unless  there  be  such  a  decided  preponder- 
ance against  it  as  to  create  a  conviction  that  it  was  the  result  of  mistake  or 
misconduct 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

This  was  an  action  for  an  mjunction  brought  by  John  Covington, 
George  M.  Dyer,  A.  F.  Eerchival,  and  G.  A.  McCracken,  against 
John  Becker,  E.  Lamb,  and  a  large  number  of  others,  to  restrain 
ihem  firom  diverting  the  waters  of  Reese  River  at  a  point  about  fif- 
teen miles  south  of  Jacobsville.    It  appears  that  the  plaintiffi  pes- 

19 
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sessed  lands  through  which  the  river  flowed,  and  used  its  waters  for 
agricultural  purposes.  The  defendants  respectively  possessed  lands 
further  up  the  river,  and  it  is  alleged  that  after  the  appropriation 
by  plsdntifis,  as  above  stated,  thej  diverted  all  the  water  for  th^ 
own  agricultural  purposes.  Lamb  possessed  four  hundred  and  forty 
acres,  and  the  river  ran  through  it. 

By  the  decree,  the  action  was  dismissed  as  to  a  number  of  the  de- 
fendants ;  but  Lamb  was  enjoined  from  diverting  more  of  the  water 
of  the  river  during  the  dry  season  than  was  necessary  to  irrigate 
fifteen  acres  of  ground  cultivated  in  grain  and  vegetables,  and  from 
diverting  water  to  any  extent  which  would  prevent  a  stream  one  foot 
in  width  and  five  inches  in  depth  from  flowing  into  plaintifi'  land. 

D.  W.  Welty^  for  Appellant  Lamb. 

George  S.  Hvpp  and  Wren  ^  Cropland,  for  Respondents. 

By  the  Court,  Whitman,  J.  : 

•This  case  was  originally  appealed  by  Covington  et  ab.,  plaintifi, 
in  the  Court  below,  and  one  of  the  defendants  named  Lamb.  The 
former  have  dismissed  their  appeal,  and  Lamb  is  alone  before  this 
Court. 

The  assignments  of  error  are  numerous,  but  all,  with  the  excep- 
tion of  the  fourth,  are  addressed  to  the  specification  of  error  in  tte 
findings  and  judgment  on  matters  of  evidence.  The  fourth  asagn- 
ment  referred  to  above  is  as  follows : 

^^  That  these  defendants  are  riparian  proprietors  on  Reese  Rhw 
above  the  land  of  plaintiffs,  and  are  entitled  to  use  the  water  of  the 
stream  in  irrigating  their  lands  for  agricultural  purposes,  without 
any  liability  on  that  account  to  plaintifis." 

The  agreement  in  the  record  rebuts  the  proposition  that  Lamb  is 
a  riparian  proprietor  thus :  ^*  The  only  titie  to  the  lands  of  plamtifi 
and  defendants  is  a  possessory  one ;  the  fee  being  in  the  General 
Government."  The  law  applied  in  the  case  was  that  universaDy 
recognized  in  this  State  and  California  in  such  state  of  &ct8 — that 
of  prior  appropriation ;  and  it  is  not  complained  that  it  was  incor- 
rectiy  applied,  if  the  findings  were  warranted  by  the  evidoice,  save 
upon  the  hypothesis  that  Lamb  was  a  riparian  proprietor.    As  to 
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that  fact,  in  the  sense  intended  by  the  assignment,  it  has  been  seen 
that  Lamb  has  agreed  himself  out  of  Court.  If  the  fact  was 
otherwise,  and  as  claimed  in  the  assignment,  it  would  be  doubtful, 
to  say  the  least,  under  the  weight  of  authority  at  the  present  time, 
if  he  would  be  thereby  benefited.  (LohdeU  v.  Simpnon^  2  Nev. 
274.)  As  this  question,  generally  considered,  may  and  probably 
will  become  of  extreme  and  practical  importance,  it  is  not  intended 
to  intimate  any  opinion  thereon,  as  it  is  not  necessary  under  the 
&cts  for  the  decision  of  this  case. 

As  to  the  other  assignments,  they  are  covered  by  the  rule  Isdd 
down  in  Quivt  and  Hardy  y.  The  Ophir  Silver  Mining  Co.,  (4 
Nev.  304)  as  follows :  '^  The  law  is  now  thoroughly  settled  that  a 
yerdict  will  not  be  set  aside  by  an  Appellate  Court  upon  this  ground 
[conflict  of  testimony]  when  the  lower  Court  has  refused  to  do  so, 
unless  there  be  such  a  decided  preponderance  of  eyidence  against 
it  as  to  create  a  conyiction  that  it  was  the  result  of  mistake  or  mis- 
conduct on  the  part  of  the  jury."  There  is,  in  this  case,  certainly 
substantial  eyidence  to  warrant  the  decision  of  the  District  Court, 
complicated  and  contradictory  in  some  particulars  it  is  true,  but  yet 
it  must  be  confessed,  upon  entire  perusal,  that  it  does  not  clearly 
appear  that  appellant  has  any  legal  cause  for  objection.  The  find- 
ings and  decree  are  as  favorable  to  him  as  the  whole  testimony 
justified. 

The  order  refusing  motion  for  new  trial,  and  decree  of  the  Dis- 
trict Court,  are  correct,  and  must  be  affirmed. 

It  is  so  ordered. 


OEOROE    L.   GIBSON,   Respondent,  v.   H.    S.    MASON, 
Treasurer  of  Ormbby  Countv,  Appellant. 

Popular  Gotkrnicent.  The  maxim  that  aU  political  power  originates  with  the 
people  lies  at  the  foundation  of  our  political  system ;  but  after  the  organization 
of  gOTemment  it  is  only  through  their  representatives  that  the  people  can 
exercise  it. 

FiDBUL  AND  Statx  Powxrs.  The  Federal  Government  was  organixed  by  the 
concession  to  it  of  such  certain  specified  powers  as  were  deemed  necessary  to 
secure  and  promote  the  general  welfare  of  all  the  States,  the  residuum  being 
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retained  by  the  people ;  and  these  reserved  powers  are  supreme  and  absolate 
over  life,  liberty,  and  property,  except  as  restrained  or  limited  by  their  own 
concessions  through  the  Federal  Constitution. 

RiSKRVED  SovxBBiON  PowKRS  ov  THE  States.  The  powers  reserved  by  the  peo- 
ple from  the  Federal  Government  have  never  been,  nor  are  they  in  any  instinee 
exercised  by  the  people  at  large,  but  by  the  governments  of  the  States^  which 
are  clothed  with  all  the  sovereign  authority  so  reserved. 

Co-ordinate  Branches  ov  Stats  Government.  Each  departmait  of  the  Stake 
government — ^legislative,  executive,  and  judidal — ^is  supreme  within  its  respect- 
ive  sphere. 

Legislative  Power  or  State  Legislature.  The  State  Legislature  possesses 
le^slative  power  unlimited  except  by  the  Federal  Constitution,  and  sudi  re- 
strictions as  are  expressly  placed  upon  it  by  the  State  Constitution ;  it  is  wiUiin 
the  sphere  of  legislation  the  exponent  of  the  popular  will,  endowed  with  all 
the  power  in  this  respect  which  the  people  themselves  possessed  at  the  time  d 
the  adoption  of  the  Constitution. 

The  Legislature  the  Judge  or  Expediency.  The  power  to  make  the  law  must 
necessarily  cairy  with  it  the  right  to  judge  of  its  expediency  and  justice. 

Ormsbt  County  Railroad  Bonds.  The  Act  authorizing  the  issuance  of  the 
bonds  of  Ormsby  County  to  the  Virginia  and  Truckee  Raihx>ad  Company  (Stats. 
1869,  48)  is  not  unconstitutional. 

Legislative  Power  as  to  Aiding  Railroads.  Section  ten  of  article  eight  of 
the  Constitution,  which  prohibits  counties,  cities,  and  towns  from  becoming 
stockholders  in  corporations,  or  loaning  their  credit  in  aid  of  any  corporations, 
except  railroad  companies,  though  it  does  not  confer  any  right  upon  sudi 
organizations,  does  not  prevent  the  Legislature  from  authorizing  a  county  to 
aid  a  raiboad,  either  by  loaning  its  credit,  donation,  or  otherwise. 

Meaning  or  **  Loaning  CRSDir.*'  To  allow  a  county  to  loan  its  credit  to  a  nil- 
road  company  (Const.,  Art.  YIII,  Sec.  10)  is  virtually  allowing  a  donation, 
because  the  right  to  loan  its  credit  mu^t  involve  the  right  to  pay  any  liabilities 
which  may  be  incurred  by  that  means. 

Meaning  or  **Due  Process  or  Law."  By  **due  process  of  law,"  as  used  is 
section  eight  of  article  one  of  the  Constitution,  is  meant  such  general  legal 
forms  and  course  of  proceedings  as  were  known  dther  to  the  common  law,  or 
as  were  generally  recognized  in  this  country  at  the  time  of  the  adoption  of  tiie 
Constitution. 

Collection  or  Taxes  by  Summary  Process.  The  power  of  taxation  carries  with 
it  the  right  and  power  of  collecting  taxes  by  summary  process. 

Local  or  Special  Law  or  Taxation.  Section,  twenty  of  article  four  of  the 
Constitution,  so  far  as  it  forbids  local  or  special  laws  "  for  the  assessment  tod 
collection  of  taxes,"  was  intended  simply  to  inhibit  local  or  spedal  laws  re* 
spectiog  or  r^ulating  the  manner  or  mode  of  assessing  and  collecting  tazeii 
and  does  not  prevent  the  Legislature  from  authorizing  or  directing  Connty 
Commissioners  from  levying  a  special  tax  by  the  passage  of  a  local  Uw. 

Meaning  or  **For  Assessment  and  CoLLScnoN  or  Taxes."  The  word  "for*' in 
section  twenty  of  article  four  of  the  Constitution,  which  inhibits  local  or  special 
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laws  "  for  the  assessment  and  collection  of  taxes,"  means  "  with  respect  to," 
or  "  with  regard  to." 

LiGiSLATiVK  PowEK  OF  TAXATION  Unltmited.  So  far  as  the  extent  of  taxation 
is  concerned,  or  the  purposes  for  which  taxes  may  be  levied,  provided  such 
purposes  are  public  in  their  nature,  there  is  no  limit  or  restriction  placed  upon 
the  legislative  power. 

Railroads  Public  Iuprotkmsnts.  A  railroad  is  a  public  improvement  and  a 
proper  object  for  public  aid ;  and  the  mere  fact  that  private  individuals  are  to 
own  it  and  receive  the  tolls  in  no  wise  impairs  or  diminishes  the  advantages  to 
be  derived  from  it  to  the  public. 

Railroad  Uses  Public  Uses.  It  is  only  on  the  ground  that  railroads  are  pub- 
lic improvements  that  private  property  can  be  condemned  for  their  uses ;  for 
in  no  case  can  private  property  be  taken,  even  where  just  compensation  is  paid, 
except  for  public  uses. 

Cotrirrr  Bonos  for  Railroad  Aid.  As  money  may  be  raised  by  taxation  for 
aiding  railroads,  bonds  may  be  issued  for  the  same  purpose  to  be  paid  by 
means  of  taxation. 

Taxation  for  Interest  of  Unissued  Gountt  Bonds.  Under  the  Act  author- 
iang  ^e  issuance  of  the  bonds  of  Ormsby  County  in  aid  of  the  Virginia  and 
Truckee  Railroad  Company,.(Stat8.  1869, 48)  the  County  Commissioners  of  that 
County,  before  the  issue  of  the  bonds,  levied  a  tax  for  the  purpose  of  meeting 
interest :  Held^  that  the  levy  was  not  premature,  any  more  than  a  levy  would 
be  for  any  other  anticipated  liability. 

Statutory  Construction — Object  and  Means.  As  it  is  a  rule  of  construction 
that  when  anything  is  required  to  be  done  the  usual  means  may  be  adopted 
for  performing  it,  the  Courts,  in  the  interpretation  of  statutes,  so  construe  them 
as  to  carry  out  the  manifest  purpose  of  the  Legislature ;  and  this  has  been 
done  in  opposition  sometimes  to  the  very  words  of  an  Act. 

Appeal  firom  the  District  Court  of  the  Second  .Judicial  District, 
Ormsby  County. 

The  defendants  in  this  action  were  H.  F.  Rice,  S.  E.  Jones,  and 
A.  B.  Driesbach,  as  and  composing  the  Board  of  County  Commis- 
aoners,  and  H.  S.  Mason,  County  Treasurer  and  ex  officio  Tax 
Collector  of  Ormsby  Counly.  The  Treasurer  and  County  Com- 
missioners took  separate  appeals  from  the  orders  allowing  and  re- 
fusing to  dissolve  the  bjunctions  against  them  respectively.  The 
following  opinion  was  written  on  the  appeal  of  the  Treasurer,  but, 
as  will  be  seen,  it  covers  the  appeal  of  the  Commissioners  also. 

BxUyetj  Wood  ^  DecU,  for  Appellants. 

I.  The  Legislature  had  power  to  authorize  and  direct  the  county 
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bonds  to  be  issued  to  the  Railroad  Company.  (  O^elpecke  y.  City  cf 
Dubuque,  1  MaUatt,  175 ;  30  Cal.  485 ;  27  Cal.  176 ;  22  CaL  379; 
23  Cal.  328 ;  26  Cal.  642 ;  15  Corns.  475 ;  18  N.  Y.  88 ;  Sedg- 
wick  on  Const,  and  Stat.  Law,  180-188.) 

There  is  no  prohibition  in  the  Constitution.  Section  ten  of  article 
eight  prohibits  nothing  as  to  railroad  companies.  If  a  donation  is 
mcluded  in  the  expressions  ^^  become  a  stockholder/'  or  ^'  loan  its 
credit,"  then  railroad  companies  are  expressly  excepted  from  Uie 
operations  of  the  section.  If  donation  is  a  distinct  thing  and  not 
included  in  those  expressions,  then  a  county  is  not  prohibited  from 
making  a  donation,  even  to  other  corporations  and  associations  thin 
railroad  companies.  Upon  no  construction  is  anything  forbidden  in 
respect  to  railroad  companies. 

The  power  cannot  be  denied  by  implication,  nor  otherwise  than 
by  a  positive  prohibition,  clear  beyond  doubt.  (26  Cal.  161 ;  24 
Wendell,  215 ;  24  Barb.  248 ;  17  N  .Y.  285 ;  Sedgwick  on  Const 
and  Stat.  Law,  483.) 

n.  The  tax  was  not  prematurely  levied.  The  levy  was  in  literal 
compliance  with  the  wording  of  the  Act,  for  it  was  levied  annually 
at  the  same  time  as  other  taxes.  It  was  in  compliance  with  the 
spirit  of  the  statute — for  the  purpose  of  the  Act  was  to  meet  the 
interest  when  due,  and  this  could  only  be  done  by  a  levy  made  in 
this  year. 

The  State  had  full  power  over  the  subject  and  authority  to  direct 
the  tax  to  be  coUected  before  the  bonds  might  be  issued.  The  Com- 
missioners, not  being  restricted  by  special  statutory  directioDS,  had 
a  right  to  use  their  discretion — to  take  cognizance  of  fisurts  and 
probabilities  as  m  regard  to  most  other  taxes,  and  make  the  levy  in 
time  to  save  the  credit  of  the  county,  and  fulfill  the  provisions  which 
they  were  morally  certain  they  would  be  compelled  by  law  to  make. 
(22  Ind.  204 ;  28  Geo.  566 ;  82  Eng.  Law  and  Eq.  249 ;  19 
Mo.  187 ;  13  Cal.  848 ;  14  Cal.  148 ;  11  Penn.  State  61 ;  10 
Mass.  115.) 

Clayton  ^  Davies,  for  Respondent. 

I.    The  Act  in  question  is  in  conflict  with  section  ten,  article 
eight,  of  the  Constitution.    That  section,  in  the  old  Constitutioa  of 
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1863,  prohibited  counties  from  subscribmg  to  the  stock  of,  or  lend- 
ing credit  to,  any  corporation  whatever ;  and  it  was  the  manifest 
intention  of  the  constitational  convention  of  1864  to  amend  it  only 
to  tbe  extent  of  allowing  counties,  cities,  etc.,  to  subscribe  for  stock 
of  railroad  companies,  or  to  lend  their  credit  in  aid  of  such  compa- 
nies :  no  fartiier  power  was  to  be  allowed.  The  right  to  donate  was 
not  contemplated.  The  design  was  to  prevent  injudicious  invest- 
ments of  the  general  property  of  the  people  of  a  county  or  city  in 
joint  stock  companies,  and  to  allow  such  investments  to  be  made  in 
Uie  stock  of  raihroad  corporations  only  where  an  equivalent  in  the 
shape  of  mortgage  bonds  or  capital  stock  was  received  in  return. 

n.  The  Act  conflicts  with  section  nine,  article  eight,  of  the  Con- 
stitution, which  provides  that  ^'The  State  shall  not  donate  or 
loan  money,  or  its  credit,  subscribe  to,  or  be  mterested  in,  the  stock 
of  any  company,  association,  or  corporation,  except  corporations 
formed  for  educational  or  charitable  purposes."  Now,  while  the 
State  is  allowed  to  donate  for  certdn  purposes,  no  provision  is  made 
for  counties  to  do  so ;  and  as  this  kind  of  a  transaction,  nudum 
pactum  as  it  is,  is  universally  discouraged  at  law,  no  such  right 
can  be  exercised,  unless  the  same  is  expressly  granted.  Again,  if 
tiie  Legislature  can  compel  the  county  of  Ormsby  to  donate  to  a 
railroad  corporation,  it  can  in  the  same  way  compel  every  other 
county  in  the  State  to  do  the  same  thing,  and  thus  practically 
donate  the  money  and  credit  of  the  State  in  defiance  of  the  Consti- 
tution. 

in.  The  Act  is  repugnant  to  section  eight,  article  one,  of  the 
Constitution  of  this  State,  and  to  article  five  x>f  the  amendments  to 
tiie  Constitution  of  the  United  States,  which  provide  that  ^^  No 
person  shall  be  deprived  of  his  property  without  due  process  of 
law." 

Statutes  wluch  would  deprive  a  citizen  of  the  rights  of  person  or 
property  without  a  regular  trial,  according  to  the  course  and  usage 
of  the  common  law,  would  not  be  the  '^  due  process  of  law  "  in  the 
sense  of  the  Constitution.  (^Bbke  v.  Sendersajij  4  Devereux,  N.  0. 
12;  2  Coke,  litt.  50;  8  Story  on  Const.,  264  and  661;  1 
Kent's  Com.  612,  618,  and  note  c ;  2  Yerger,  600 ;  10  Yerger, 
71;  4  Hill,  145;  18  Wendell,  59 ;  19  WendeD,  675 ;  6  Paige, 
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159 ;  5  Barbour,  481 ;  8  Gomatock,  516.)  The  Act  is  also  repug- 
nant to  the  provisions  which  forbid  the  taking  of  private  propertj 
for  public  use  without  just  compensation.  While  private  propertj 
may  be  taken,  upon  just  compensation,  for  public  use,  it  cannot  be 
taken,  agidnst  the  consent  of  the  owner,  for  private  use,  even  whea 
just  compensation  is  made  or  offered ;  and  much  less  can  it  be  taken 
for  private  use  without  just  compensation.  (18  Wendell,  59 ;  19 
WendeU,  676 ;  4  Hill,  145.) 

IV.  The  Act  is  in  violation  of  section  twenty,  article  four,  of  the 
Constitution,  which  forbids  local  or  special  legislation  in  regard  to 
the  assessment  and  coUection  of  taxes  for  State,  county,  or  town- 
ship purposes.  K  this  tax  is  not  for  any  of  these  purposes,  the 
Legislature  had  no  right  to  impose  it ;  if  it  is  for  any  of  these  pur- 
poses, special  le^lation  concerning  the  same  is  expressly  forbiddea. 

y.  The  Act,  the  effect  of  which  is  to  divest  the  property  of  (me, 
and  transfer  the  same  to  another,  is  an  attempt  on  the  part  of  the 
legislative  department  to  exercise  functions  appertaining  to  Out 
judiciary,  which  can  only  be  done  by  sentence  of  a  competeat 
Court.  (4  Devereux,  N.  C.  12 ;  8  Scammon,  238.)  And  in  so 
fer  as  it  thus  attempts  to  take  property  without  givmg  anything  i. 
satisfaction,  the  act  is  repugnant  to  natural  justice.  (  WtUmson  v. 
Leland,  2  Peters,  657 ;  9  B.  Monroe,  845 ;  4  Ohio,  291.) 

YI.  All  political  power  is  lodged  originally  in  the  people,  and  aD 
power  not  granted  in  the  Constitution  to  one  of  the  three  ooordi* 
nate  branches  of  the  State  Government,  still  remains  in  the  peopk 
to  be  exercised  as  they  see  fit.  Has  the  Le^ature  the  power  to 
compel  a  county  to  lend  its  credit  to  or  subscribe  for  the  stock  of  a 
railroad  corporation  ?  The  better  course  would  seem  to  be,  and  one 
more  in  keeping  with  the  fundamental  maxims  of  a  free  govemmenl, 
to  submit  such  propositions  to  the  voters  of  the  county.  If  the 
Act  is  constitutional  and  just,  then  with  equal  propriety  migjht  the 
Legislature  at  its  next  session  require  the  people  of  Onnsby  County 
to  donate  to  any  person  it  might  choose,  one  hundred  thousan  i  dol- 
lars, upon  his  building  a  substantial  edifice  for  his  private  readenee 
in  Carson  City. 

Under  our  form  of  government,  the  Legislature  is  not  supraae. 
It  is  only  one  of  the  organs  of  that  absolute  sovereignty  which 
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rendes  in  the  whole  body  of  the  people ;  like  other  departments  of 
goyemmen^  it  can  only  exercise  such  powers  as  have  been  dele- 
gated to  it ;  and  when  it  steps  beyond  that  boundary  its  acts,  like 
those  of  the  most  humble  magistrate  of  the  State,  who  transcends 
his  jurisdiction,  are  utterly  void.  (^BUlings  v.  Holly  7  Gal.  10 ; 
NougueB  v.  DouglasSj  7  Cal.  70 ;  Hanson  v.  Vemony  8  Western 
Jurist,  134 ;  Whiting  v.  Sheboygan  B.  B.  Co.,  1  Chicago  Leg.  J. 
878 ;  Curtis  v.  Whipple,  Leg.  J.  SSS.) 

By  the  Court,  Lewis,  C.  J. : 

This  appeal  is  taken  from  an  order  granting  an  injunction  agunst 
the  defendant,  whereby  he  is  restrained  from  collecting  a  certun  tax 
levied  by  the  Commissioners  of  Ormsby  County  in  pursuance  of  au- 
thority conferred  by  an  Act  of  the  Legislature,  approved  January 
27th,  A.i>.  1869. 

It  is  attempted  here  to  sustain  the  action  of  the  Court  below  upon 
the  grounds :  1st,  that  the  Act  authorizing  the  tax  in  question  b 
unconstitutional  and  void ;  and  2d,  that  under  the  terms  of  the  law 
itself,  the  tax  is  prematurely  levied.  The  Act  directing  the  levy  of 
this  tax  also  authorizes  the  Commissioners  to  issue  to  the  Virginia 
and  Truckee  Railroad  Company  the  bonds  of  the  county  to  the 
extent  of  two  hundred  thousand  dollars,  the  tax  in  question  being 
levied  to  meet  the  interest  to  accrue  on  them.  An  injunction  was 
also  issued  by  the  same  Court  at  the  same  time  enjoining  the  issu- 
ance of  these  bonds,  from  which  an  appeal  is  likewise  taken  by  the 
Commissioners.  As  the  unconstitutionality  of  the  Act  is  the  only 
ground  upon  which  it  is  attempted  to  justify  the  second  order,  it 
will  only  be  necessary  to  consider  the  first  appeal,  as  that  embraces 
the  sole  question  involved  in  the  second.  A  clear  understanding  of 
the  nature  of  the  law  and  the  character  of  the  tax,  the  collection  of 
which  is  enjoined,  may  be  obtamed  from  these  sections  which  em- 
body its  principal  features : 

Section  1.  ^^  Whenever,  within  eighteen  months  from  the  pas- 
sage of  this  Act,  the  Virginia  and  Truckee  Railroad  Company,  a 
corporation  existing  under  the  laws  of  this  State,  shall  have  com- 
pleted the  construction  of  a  first  class  iron  railroad  from  some  point 
within  the  limits  of  the  City  of  Carson  to  a  point  upon  the  county 
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IiQe  of  Ormsbj  County,  on  the  line  of  a  railroad  between  sud  dty 
and  the  City  of  Virginia,  Storey  County,  and  the  same  shall  be  in 
complete  readiness  to  receive  the  rolling  stock  proper  therefor,  tiie 
Board  of  County  Commissioners  of  Onnsby  County  are  hereby  an* 
thorized  and  directed  to  prepare  and  issue  the  bonds  of  said  county 
to  the  amount  of  two  hundred  thousand  dollars,  in  the  form  herm- 
after  specified,  and  deliver  the  same  to  the  Virginia  and  Tmckee 
Railroad  Company,  for  its  benefit. 

Sec.  8.  "  Immediately  after  being  notified  by  the  Company  of 
the  fulfillment  of  the  conditions  upon  which  said  bonds  are  to  issoe 
as  above  stated,  the  Board  of  Oommisffloners  shall  proceed  to  satisfy 
themselves,  by  personal  inspection  or-  otherwise,  of  the  fiu^t  of  die 
performance  of  sidd  conditions,  and  on  being  so  satisfied  shall  with> 
out  delay  prepare,  issue  and  deliver  the  bonds  as  above  directed: 
provided^  that  the  certificate  of  the  Surveyor^Greneral  of  tbe  State 
and  the  County  Surveyor  of  Ormsby  County  to  the  fact  of  fblfillmeiit 
of  said  conditions  shall  be  conclusive  evidence  thereof  to  said  Cooh 
missioners. 

Sec.  4.  ^^  The  said  Board  of  County  Commissioners  are  hereby 
authorized  and  required  to  levy  and  collect  annually,  until  aB  of 
said  bonds  issued  under  the  provisions  of  this  Act  shall  have  been 
fiilly  paid  or  provided  for,  a  tax  of  one  per  cent,  upon  all  taxable 
property  of  Ormsby  County,  to  be  applied  exclusively  to  the  pay- 
ment of  the  principal  and  interest  of  said  bonds,  to  be  issued  as 
herein  provided :  provided^  that  for  the  first  two  years  after  fte 
issuance  of  sidd  bonds,  the  surplus  of  the  proceeds  of  said  tax,  if 
any  there  be,  after  th6  payment  of  said  interest,  shall  be  paid  into 
the  General  Fund  of  said  county,  and  after  said  two  years  said  sar^ 
plus  shall  be  used  in  the  Redemption  Fund  as  hereinafter  provided. 
•  Sec.  5.  ^^  The  said  Board  of  County  Commissioners  are  fordier 
authorized  and  required  to  levy  and  collect  annually,  during  the  five 
years  succeeding  the  two  years  above  mentioned,  such  tax  upcm  aB 
the  taxable  property  in  Ormsby  County,  in  addition  to  the  aforesaid 
tax  of  one.  per  cent.,  as  shall  be  sufficient  to  riuse  the  sum  of  five 
thousand  doUars  per  annuili,  to  be  applied  exduavely  to  the  redemp- 
tion  of  the  said  bonds  to  be  issued  as  herein  provided.  And  after 
ssdd  five  years  the  said  Commissioners  shall  levy  and  collect  aoim- 
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ally, in  addition  to  said  tax  of  one  per  cent.,  such  further  tax,  if  any 
shall  be  necessary,  as  will  be  sufficient  to  pay  the  accruing  interest, 
and  to  redeem  annually  one-ei^th  of  the  amount  of  bonds  outstand- 
ing at  the  end  of  seven  years  irom  the  date  of  this  issuance. 

Sec.  6.  ^^  The  amount  raised  by  the  tax  levied  as  above  required, 
and  not  hereinbefore  directed  to  be  placed  in  the  General  Fund, 
shall  be  placed  in  a  separate  fund,  to  be  called  the  ^  Railroad  Inter- 
est and  Sinking  Fund,'  which  shall  be  applied :  first,  to  the  pay- 
ment of  the  semi-annual  interest,  as  above  directed  ;  and  second,  to 
the  redemption  of  said  bonds,  as  provided  in  the  following  sections." 
This  law  is  claimed  to  be  repugnant  to  natural  right  and  justice ; 
and  it  is  argued,  as  there  is  no  specific  power  granted  to  the  Legis- 
latore  authorizing  the  passage  of  such  a  law,  it  must  be  held  unau- 
thoiized  and  void.  To  answer  this  branch  of  the  argument  for 
respondent,  it  becomes  necessary  to  ascertain  the  limits  of  the  leg- 
islative power  of  the  State,  and  the  extent  of  the  judicial  power  to 
annul  or  circumscribe  legislative  action. 

The  maxim,  which  lies  at  the  foundation  of  our  government, 
is  that  all  political  power  originates  with  the  people.    But  since 
the  organization  of  government,  it  cannot  be  claimed  that  either 
the  le^lative,  executive,  or  judicial  powers,  either  wholly  or  in 
part,  can  be  exercised  by  them.    By  the  institution  of  government 
the  people  surrender  the  exercise  of  all  these  sovereign  functions  of 
government  to  agents  chosen  by  themselves,  who  at  least  theoreti- 
cally represent  the  supreme  will  of  their  constituents.    Thus,  all 
power  possessed  by  the  people  themselves  is  given  and  centered  in 
their  chosen  representatives.  The  Federal  Government  was  organized 
by  the  concession  of  such  specified  powers  to  it  as  were  deemed 
necessary  to  secure  and  promote  the  general  welfare  of  all  the 
States ;  but  the  governmental  powers  so  conferred  are  admitted  to 
be  Ihnited  to  the  few  objects  for  which  that  government  was  created, 
the  residuum  being  retained  by  the  people.    The  power  so  reserved 
must  be  admitted  to  be  supreme  and  absolute,  over  life,  liberty,  and 
property,  except  as  restramed  or  limited  by  their  own  concessions 
through  the  Federal  Constitution.    Although  possessed  by  them,  it 
is  not  now,  nor  has  it  ever  been,  exercised  by  the  people  at  large  in 
any  portion  of  the  Union.    But  another  government,  that  of  the 
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State,  is  formed,  which  is  usaallj  clothed  with  all  the  soTereiga  au- 
thority reserved  by  the  people  from  the  grant  of  powers  in  ^ 
Federal  Constitution.  This  is  accomplished  in  this  as  in  all. die 
States  but  one,  by  means  of  the  Constitution  adopted  by  themselTes, 
whereby  all  political  power  is  conferred  upon  three  great  depart- 
ments, each  being  endowed  with  and  confined  to  the  execution  of 
powers  peculiar  to  itself. 

The  le^lative  is  rested  in  two  bodies,  the  Senate  and  Assembly; 
the  judicial  is  conferred  upon  certain  designated  Courts ;  and  the 
executiye  upon  the  Governor.  By  the  law  so  creating  the  govern- 
ment, certain  rights  are  generally  reserved  by  the  people,  and  so 
placed  beyond  the  control  of,  or  infringement  by,  any  of  the  depart- 
ments of  the  State  organizations. 

The  government  so  organized  is  the  repository  of  all  the  power 
reserved  by  the  people  from  the  General  Government,  except  sock 
as  may  be  expressly  denied  to  it  by  the  law  of  its  creation,  esd 
department  being  supreme  within  its  respective  sphere,  the  Leg^ 
lature  possessing  legislative  power  unlimited  except  by  the  Fedmal 
Constitution,  and  such  restrictions  as  are  expressly  placed  upon  it 
by  the  fundamental  law  of  the  State— the  Governor  having  the  sob 
and  supreme  power  of  executmg  the  laws,  and  the  Courts  that  of 
interpreting  them.  But  it  has  been  denied  by  some  eminent  joristo 
as  it  is  by  counsel  in  this  case,  that  the  Legislature  is  endowed  wi& 
this  plenary  power ;  and  it  is  contended  that  there  are  other  restric- 
tions upon  its  authority  beside  the  provisions  of  the  Constitutions, 
Federal  and  State.  It  has  not,  to  our  knowledge,  ever  been  hdd 
that  the  State  Legislature  is,  like  the  Congress  of  the  United  States, 
confined  in  its  le^slative  action  to  such  powers  as  are  expresaij 
mentioned  and  delegated  to  it  in  the  Constitution. 

Such  construction  or  holding  would  circumscribe  its  powers  within 
such  narrow  limits,  that  probably  not  one  State  government  in  the 
Union  would  be  able  to  msdntun  itself  for  any  considerable  leng& 
of  time,  with  its  present  Constitution — ^for  it  does  not  seem  to  have 
been  the  design  of  the  framers  of  any  of  those  instrum^ts  to 
specifically  designate  all  the  powers  desired  to  be  conferred  apon 
the  leg^ative  branch  of  the  government,  but  rather  to  grant  the 
power  in  general  terms,  and  then  to  specify  such  restrictions  qua 


1869.]         SUPREME  COURT  OP  NEVADA.  298 


GibBon  V.  Mason. 


it  as  might  be  deemed  desirable.  Such  is  the  mode  pursaed  by  the 
framers  of  the  Constitation  of  this  State — ^thus  it  declares :  '^  The 
legislative  authority  of  the  State  shall  be  vested  in  a  Senate  and 
Assembly,  ivhich  shall  be  designated  the  ^  Leg^latore  of  the  State 
of  Nevada ' " ;  and  then  follow  certain  sections  regulatbg  the  or- 
ganization and  the  manner  in  which  its  duties  are  to  be  performed, 
together  with  others,  imposing  numerous  restrictions  upon  this 
power,  with  but  few  subjects  mentioned  upon  which  it  is  expressly 
aa&orized  to  legislate.  The  Federal  Constitution,  on  the  other 
hand,  specifically  enumerates  all  the  subjects  respecting  which  the 
Congress  of  the  United  States  shall  legislate — ^hence,  its  powers  are 
rigidly  confined  to  such  subjects.  That  course  is  not  attempted  to 
be  pursued,  either  in  the  Constitution  of  tins  State  or  that  of  any 
other  in  the  Union.  The  only  constitutional  provision  conferring 
power  of  legislation  is  that  quoted — excepting,  indeed,  the  few  cases 
m  which  laws  are  expressly  required  to  be  passed  upon  particular 
subjects.  That  it  endows  the  Legislature  with  general  powers  of 
legislation  can  scarcely  be  questioned.  But  what  is  the  extent 
of  the  authority  thus  granted  7  Does  it  embrace  all  the  power  of 
the  people,  or  only  a  limited  portion  ?  Evidentiy  the  whole,  except 
such  as  is  expressly  reserved  and  conferred  upon  the  other  two 
branches  of  the  government.  The  Legislature  is  then  invested 
with  all  the  law-making  power  which  could  possibly  be  granted  by 
the  people.  K  not,  where  is  it  lodged  ?  Certunly,  not  in  either 
the  judicial  or  executive  departments ;  and  nothing  is  clearer  than 
that  it  is  not  retained  by  tiie  people  themselves,  for  they  possess 
no  power  of  legislation  whatever.  An  Act  of  the  Le^slature 
made  dependent  upon  their  votes  or  approval  would  be  utterly 
void — ^and  so  it  has  frequentiy  been  held.  It  is  quite  clear,  that 
the  Le^slature  is  within  the  sphere  of  legation  the  exponent  of 
the  popular  will,  endowed  with  all  the  power  in  this  respect  which 
the  people  themselves  possessed  at  the  time  of  .the  adoption  of  the 
Constitution.  ' 

But,  notwithstanding  this  very  evident  investment  of  the  Le^ 
latnre  with  the  sovereign  and  omnipotent  political  power  of  the 
people,  it  has  been  assumed  by  some  Judges,  and  so  argued  in  this 
case,  that  the  Courts  have  the  right  to  aimul  an  Act  of  the  Leg^ 
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lature  upon  the  sole  ground  that  it  is  unjust ;  or,  as  it  is  put  in  Ais 
case,  opposed  to  natural  justice ;  or,  bj  some  Judges,  as  agabst 
the  ^'  great  principles  of  eternal  right."  We  believe,  however,  that 
such  doctrine  cannot  be  reconciled  with  a  correct  view  of  our  form 
of  government  and  the  distribution  of  its  powers.  Whence  tins 
power  in  the  judiciary  to  pass  upon  the  justice  or  injustice,  the  ex- 
pediency or  inexpediency,  of  an  act  of  a  coordinate  branch  of 
the  government  ?  It  is  not  ^ven  in  the  Constitution.  The  Le^ 
lative  power  is  not  limited  in  that  instrument  to  the  enactment  of 
just  laws,  or  such  as  may,  in  the  opinion  of  Judges,  be  deemed 
expedient.  Nor  did  the  people  think  it  necessary  in  any  way  to 
guard  themselves  from  laws  incompatible  with  that  uncertain  thing 
called  natural  justice ;  or  to  hedge  themselves  about  witiii  what 
Judges  are  pleased  to  call  the  principles  of  eternal  justice.  His 
question  is  simply  one  of  power ;  the  Legislature  eitiier  posaesBes 
it  unlimited,  or  not  at  all.  It  cannot  depend  upon  tiie  extent  or 
character  of  the  injustice  embodied  in  any  particular  law.  The 
Courts  are  no  more  authorized  to  annul  a  law  of  the  Le^latore 
because  opposed  to  the  principles  of  natural  justice,  than  because 
it  may  violate  the  simplest  natural  right.  It  cannot  be  supposed 
that  the  people,  in  delegating  power  to  the  Le^ature,  autfaoriK 
it  to  violate  the  most  indifferent  natural  right  or  justice  any  more 
than  its  most  important  or  vital  principles ;  and  so,  if  the  legislative 
authority  be  so  limited,  the  entire  civil  code  must  stand  the  severe 
test  of  natural  justice,  or  be  annulled  by  the  judidary.  If  jdie 
Courts  possess  such  power,  then  indeed  aj*e  all  the  other  branches 
of  the  State  government  entirely  under  the  control  and  superviaon 
of  the  judicial.  Courts  can  as  well  set  aade  an  act  of  the  execu- 
tive upon  the  score  of  injustice,  as  that  of  the  Le^slature.  If 
the  Constitution  has  not  limited  the  powers  of  the  Legialatare  to 
the  enactment  of  just  laws,  or  such  as  do  not  conflict  with  the  |xin- 
ciples  of  natural  justice,  the  Courts  have  no  more  right  to  so  re- 
strict it  than  they  have  to  test  the  vaUdity  of  a  law  by  the  dogmas 
of  the  Church,  or  the  precepts  of  revealed  reli^on.  If  the  Le^ 
lature  may  be  held  to  have  transcended  its  power  in  enacting  a  law 
opposed  to  the  first  principles  of  right,  it  may  be  held  to  do  so  at 
the  pleasure  or  caprice  of  Judges.  The  power  is  no  more  given  in 
the  one  case  than  in  the  other. 
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Sach  was  not  the  will  of  the  people  as  expressed  in  the  Gonsti- 
tqtion,  bat  rather  that  each  of  the  tiiree  great  departments  should 
be  supreme  within  its  sphere.  Surely,  the  power  to  make  the  law 
must  necessarily  carry  with  it  the  right  to  judge  of  its  expediency 
and  of  its  justice.  It  is  evident  that  a  law  or  legislative  act  may 
be  clearly  unjust  in  the  individual  case ;  opposed  in  its  operations 
upon  8ome  individuals  to  the  principles  of  natural  justice ;  and  still 
be  not  only  an  expedient  law,  but  essential  to  the  welfare  of  the 
community  at  large.  Who  is  to  determine  that  a  law  palpably  and 
flagrantiy  unjust  upon  its  face  was  not  called  for  by  an  imperious 
public  necessity  ?  Certainly,  the  Legislature  and  not  the  Courts. 
They  have  admittedly  no  right  to  inquire  into  the  question  as  to 
whether  it  were  necessary  or  unnecessary,  expedient  or  inexped- 
ient, to  adopt  a  law.  Nor  have  they  any  greater  right  to  inquire 
as  to  its  justice  or  injustice  for  the  purpose  of  annulling  it.  No 
Judge  has  ever  attempted  to  carry  this  assumed  power  of  the  Courts 
to  its  le^timate  and  lo^cal  results,  but  all  are  daily  acting  in  op- 
podtion  to  it.  Thus,  it  is  a  violation  of  natural  justice  to  deprive 
a  man  of  the  right  to  recover,  an  honest  debt  after  the  expiration  of 
a  limited  time,  but  no  Judge  has  ever  attempted  to  hold  a  limitation 
act  void  upon  the  ground  of  such  injustice.  It  is  clearly  opposed 
to  natural  justice  that  a  man  should  be  protected  in  the  enjoyment 
of  luxury  and  a  large  amount  of  property,  whilst  those  from  whom 
he  may  have  obtained  all  are  not  allowed  to  have  satisfaction  of 
their  demands.  Yet  no  Court  will  claim  the  right  to  decide  an 
exemption  law  void  because  thus  unjust. 

Such  law,  while  it  does  not  directiy  transfer  the  property  of  one 
man  to  another,  does  what  is  equally  unjust — protects  him  in  its 
enjoyment  after  he  has  obtained  it.  Laws  of  a  like  character  are 
ouly  coming  under  the  observation  of  Judges,  and  as  often  sanc- 
tioned and  upheld  by  them.  Courts  have  no  right  to  declare  such 
law  void  because  opposed  to  natural  justice.  The  safest  and  best 
rule,  and  that  most  in  harmony  with  our  form  of  government  and 
its  distribution  of  power,  is  to  maintain  the  supremacy  of  the  Legis- 
lature while  acting  in  its  law-making  capacity,  and  uphold  all  laws 
enacted  by  it  which  are  not  in  conflict  with  some  provision  of  the 
Federal  or  State  Ccmstitutions.    Nor  are  tiiese  views  unsupported 
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by  authority.  They  are  justified  by  the  decisions  of  the  abl^ 
Courts  and  the  opinions  of  the  most  distinguished  Judges  of  Hm 
land. 

^^  The  wisdom  and  justice  of  the  representative  body,  and  its  re- 
lations with  its  constituents,  furnish  the  only  security  when  there  is 
no  express  contract  against  excessive  taxation,  as  well  as  against 
unwise  le^slation  generally,"  is  the  language  of  Chief  Justice  Ma^ 
shall  in  the  Providence  Bank  case.  In  Butler  v.  Palmer^  (1  HjD, 
824)  Mr.  Justice  Cowen  remarked :  ^^  Strong  expresfflons  may  be 
found  in  the  books  agamst  le^lative  interference  with  vested  rights, 
but  it  is  not  conceivable  that  after  allowing  the  few  restrictions  to 
be  found  in  the  Federal  and  State  Constitutions,  any  further  boonds 
can  be  set  to  legislative  power  by  written  prescription." 

^^  We  cannot,"  says  Mr.  Justice  Baldwin,  in  BemnM  v.  Bo^ 
(1  Baldwin,  74)  ^^  declare  a  legislative  act  void  because  it  ccmfficte 
with  our  opinions  of  expediency  or  policy.  We  are  not  the  guard- 
ians of  the  rights  of  the  people  of  this  State  unless  they  are  secured 
by  some  constitutional  provision  which  comes  within  our  judidal 
cognizance.  The  remedy  for  unwise  or  oppressive  legislation  within 
constitutional  bounds  is  by  an  appeal  to  the  justice  and  protectioii 
of  the  representatives  of  the  people.  If  this  fail,  the  people  in  their 
sovereign  capacity  can  correct  the  evil,  but  Courts  cannot  aasnae 
their  rights."  Mr.  Senator  Verplanck,  in  Cochran  v.  Van  Surlmij 
(20  Wend.  &81)  thus  ably  and  forcibly  expresses  his  views  apoii 
this  question :  ^^  It  is  diflScult  upon  any  general  principle  to  limit 
the  omnipotence  of  the  sovereign  legislative  power  by  judidal  inte^ 
position,  except  so  far  as  the  express  words  of  a  written  Constitu- 
tion give  that  authority.  There  are  indeed  many  dieta^  and  sons 
great  authorities,  holding  that  Acts  contrary  to  the  first  principies  of 
right  are  void.  The  principle  is  unquestionably  sound  aa  the  gov- 
emmg  rule  of  a  Legislature  in  relation  to  its  own' Acts,  or  even  those 
of  a  precedmg  Legislature.  It  also  affords  a  safe  rule  of  constme- 
tion  for  the  Courts,  in  the  interpretation  of  laws  admitting  of  vsf 
doubtful  construction,  to  presume  that  the  Le^lature  could  nothafo 
intended  an  unequal  and  unjust  operation  of  its  statutes.  Sod  t 
construction  ought  never  to  be  given  to  legislative  language  if  it  bo 
susceptible  of  any  other  more  conformable  to  justice ;  but  if  tifes 
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words  be  positive  and  without  ambiguity,  I  can  find  no  authority 
for  a  Court  to  vacate  or  repeal  a  statute  on  that  ground  alone.  But 
it  is  only  in  express  constitutional  provisions  limiting  legislative 
power,  and  controlling  the  temporary  will  of  ^  majority  by  a  perma- 
nent and  paramount  law,  settled  by  the  deliberate  wisdom  of  the 
nation,  that  I  can  find  a  safe  and  solid  ground  for  the  authority  of 
Courts  of  Justice  to  declare  void  any  legislative  enactment.  Any 
assumption  of  authority  beyond  this  would  be  to  place  in  the  hands 
of  a  judiciary  powers  too  great  and  too  undefined,  either  for  its  own 
,  security  or  the  projection  of  private  rights.  *  *  *  Believing 
that  we  are  to  rely  upon  these  and  similar  provisions  as  the  best 
safeguards  of  our  rights,  as  well  as  the  safest  authorities  for  judicial 
direction,  I  cannot  bring  myself  to  approve  of  the  power  of  Courts 
to  annul  any  law  solemnly  passed,  either  on  an  assumed  ground  of 
its  being  contrary  to  natural  equity,  or  from  a  broad,  loose  and 
vague  interpretation  of  a  constitutional  provision  beyond  its  natural 
and  obvious  sense." 

As  early  as  the  year  1798  this  doctrine  was  thus  emphatically 
declared  by  Judge  Iredell,  in  the  case  of  Caldei'  v.  Bull^  (3  Dallas, 
886) :  "  If,  on  the  other  hand,  the  Legislature  of  the  Union,  or  any 
member  of  the  Union,  shall  pass  a  law  within  the  general  scope  of 
flieir  constitutional  power,  the  Court  cannot  pronounce  it  to  be  void 
merely  because  it  is  in  their  jmigmenf  contrary  to  the  principles  of 
natural  justice.  The  ideas  of  natural  justice  are  regulated  by  no 
fixed  standard ;  the  ablest  and  the  wisest  men  have  differed  upon 
tins  subject,  and  all  *that  the  Court  could  properly  say  in  such  an« 
event. would  be,  that  the  Legislature,  possessed  of  an  equal  right  of 
opinion,  had  passed  an  Act  which  in  the  opinion  of  the  Judges  was 
inconsistent  with  the  abstract  principles  of  natural  justice. 

"  There  are,  then,  but  two  lights  in  which  the  subject  can  be 
viewed :  First,  if  the  Legislature  pursue  the  authority  delegated 
to  them,  their*  acts  are  valid ;  second,  if  they  transgress  the 
boundaries  of  that  authority,  their  acts  are  invalid.  In  the  former 
case  they  exercise  the  discretion  vested  in  them  by  the  people,  to 
whom  alone  they  are  responsible  for  the  faithful  discharge  of  their 
trust ;  bat,  in  the  latter  case  they  violate  a  fundamental  law  which 
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must  be  our  guide  whenever  we  are  called  upon  as  Judges  to  de- 
termine the  validity  of  a  legislative  act." 

Again :  "  We  are  urged,  however,"  says  Chief  Justice  Black, 
in  Sharplesa  v.  The  Mayor  of  Philadelphia^  (21  Penn.  State  R. 
147)  '^  to  go  further  than  this,  and  to  hold  that  a  law,  though  not 
prohibited,  is  void  if  it  violate  the  spirit  of  our  institutions,  or  im- 
pairs any  of  those  rights  which  it  is  the  object  of  a  free  government 
to  protect,  and  to  declare  it  unconstitutional  if  it  be  wrong  and 
unjust.  But  we  cannot  do  this.  It  would  be  assuming  a  right  to 
change  the  Constitution,  to  supply  what  we  might  conceive  to  be  its 
defects,  to  fill  up  every  casuB  omissusj  and  to  interpolate  isto  it 
whatever  in  our  opinion  ought  to  have  been  put  there  by  its  fnm- 
ers.  The  Constitution  has  given  us  a  list  of  the  things  which  the 
Legislature  may  not  do.  If  we  extend  that  list,  we  alter  the  instiu- 
ment ;  we  become  ourselves  the  aggressors,  and  violate  both  the 
letter  and  the  spirit  of  the  organic  law  as  grossly  as  the  Legislafcare 
possibly  could.  If  we  can  add  to  the  reserved  rights  of  the  people, 
we  can  take  them  away ;  if  we  can  mend,  we  can  mar.  If  we  can 
remove  the  landmarks  which  we  find  established,  we  can  obliterate 
them.  If  we  can  change  the  Constitution  in  any  particular,  diere 
is  nothing  but  our  own  will  to  prevent  us  from  demolishing  it 
entirely. 

"The  great  powers  giveA  to  the  Legislature  are  liable  to  be 
abused.  But  this  is  inseparable  from  the  nature  of  human  instita- 
tions.  The  wisdom  of  tnan  has  never  conceived  of  a  government 
«  with  power  sufficient  to  answer  its  legitimate  ends,  and  at  the  same 
time  incapable  of  mischief.  No  political  system  can  be  made  so 
perfect  that  its  rules  will  always  hold,  it  to  the  true  course.  In  the 
very  best,  a  great  deal  must  be  trusted  to  the  discretion  of  tboee 
who  administer  it.^  In  ours  the  people  have  given  larger  powers 
to  the  Legislature,  and  relied  for  the  faithful  execution  of  them  on 
the  wisdom  and  honesty  of  that  department,  and  on  the  direct  ac- 
countability of  the  members  to  their  constituents.  There  is  do 
shadow  of  reason  for  supposing  that  the  mere  abuse  of  power  waa 
meant  to  be  corrected  by  the  judiciary.  *  *  *  I  am  thorou^J 
convinced  that  the  words  of  the  Constitution  furnish  the  only  test 
to  determine  the  validity  of  a  statute,  and  that  all  arguments  based 
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on  general  principles  outside  of  the  Constitution  must  be  addressed 
to  the  people,  and  not  to  us." 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Satt^- 
lee  y.  Matihewson^  (2  Pet,  B80)  admitted  the  law  under  consider- 
ation to  be  unjust,  but  because  not  in  conflict  with  an  express  con- 
stitutional provision  it  was  upheld.  And,  again^  in.  Fletcher  v. 
Peck^  (6  Cranch,  87)  it  was  said  that  while  not  transcending  the 
constitutional  limits,  even  the  passage  of  a  law  bj  means  of  cor- 
ruption would  not  invalidate  it.  We  conclude,  then,  upon  princi- 
ple and  the  weight  of  authority,  that  although  a  law  may  be  op- 
posed to  the  first  principles  of  right  or  natural  justice,  still,  if  not 
in  conflict  with  some  constitutional  provision.  State  or  Federal,  the 
Courts  have  no  power  to  annul  or  set  it  aside.  All  arguments, 
.  therefore,  founded  upon  the  injustice  or  hardships  of  the  Act  in 
question  are  entirely  out  of  the  case. 

We  may,  then,  direct  our  attention  to  the  various  constitutional 
objections  made  by  counsel  on  behalf  of  the  respondent.  And  it 
may  as  well  be  stated  in  the  outset  that  the  law-  cannot  be  declared 
unconstitutional  unless  it  be  clearly,  palpably,  and  plainly  in  conflict 
with  some  of  the  provisions  of  the  Constitution.  This  is  a  rule 
recognized  by  all  the  Courts,  and  probably  has  never  been  ques- 
tioned. (^Ash  V.  Parkinson^  January  Term,  1869,  and  cases  there 
cited.)  Is  it,  then,  so  in  conflict  with*  that  instrument  ?  It  is 
argued  by  counsel  that  it  is  in  several  particulars.  First,  it  is 
claimed  that  the  issuance  of  the  bonds  in  question  is  prohibited  by 
section  ten,  article  eight.  If  so,  it  follows,  as  a  matter  of  course, 
that  the  tax  levied  to  meet  the  interest  on  them  is  unauthorized 
and  void.  But  we  do  not  think  the  language  of  that  section 
warrants  the  inference  drawn  from  it,  or  the  construction  placed 
upon  it  by  counsel.  It  declares  that  "  No  county,  city,  town,  or 
other  municipal  corporation  shall  become  a  stockholder  in  any  joint 
stock  company,  corporation,  or  association  whatever ;  or  loan  its 
credit  in  aid  of  any  such  company,  corporation,  or  association, 
except  railroad  corporations,  companies,  or  associations."  Here  is 
simply  a  prohibition  upon  counties,  cities,  and  towns;  a  restraint 
imposed  upon  them  respecting  subscription  to  the  stock  of  certain 
companies  or  associations.     There  is  no  intention  whatever  mani- 
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fested  to  confer  any  right  or  power  upon  such  organizations :  the 
whole  power  is  embodied  in  the  negative,  '^  shall  not  become  stock- 
holders "   or   "  loan  their  credit."     But  railroad  companies  are 
especially  excepted  from  the  companies  or  associations  mentioDed. 
It  is  as  if  those  companies  were  in  express  terms  exempted  from 
the  entire  provisions  of  the  section,  for  it .  simply  prohibits  aid  by 
means  of  subscription  or  loaning  credit  to  any  but  railroad  com- 
panies.    Now,  it  was  not  the  intention  either  to  limit  or  extend  the 
power  of  a  county  or  town'  respecting  any  aid  they  might  chooec 
to  give  to  railroad  companies.     The  exception  of  these  companies 
from  the  other  associations  gives  the  counties  or  towns  no  more 
right  to  aid  them  than  they  would  have  had  if  the  section  were  d<^ 
embraced  in  the  Constitution  at  all.     It  is,  then,  only  by  impt      | 
cation  that  they  are  allowed  to  loan  their  credit  to  such  associ- 
ations ;  and  nothing  is  clearer,  as  we  have  already  endeavored  to 
show,  that  if  not  expressly  prohibited  the  Legislature  has  the  powff 
to  authorize  a  county  to  aid  a  railroad  either  by  donation  or  otbe^ 
wise.     Is  there  anythmg  in  this  section  prohibiting  a  coantjto 
donate  money  to  such  companies  ?     Certainly  not ;  bat  the  inCn^ 
ence  is  rather  the  other  way ;  for  to  allow  them  to  loan  their  credit 
is  virtually  and  substantially  allowing  a  donation,  becaase  the  right 
to  loan  its  credit  must  involve  the  right  to  pay  any  liabilities  whidi 
may  be  incurred  by  that  means.     And  as,  practically,  the  loaiung 
of  credit  would,  in  a  majority  of  cases,  necessitate  the  payment  by 
the  county  or  town,  it  is  hardly  to  be  supposed  the  framers  of  the 
Constitution  would  have  allowed  this  loaning  of  credit  had  they 
thought  it  desirable  to  prohibit  any  donation  of  money.     If  it  wtf 
the  intention  to  deny  the  right  to  donation,  it  is  very  clear  that  the 
right  to  loan  their  credit  would  not  have  been  allowed,  as  thit 
would  simply  be  an  indirect  means  of  permitting  the  very  act  wfaidi 
it  is  claimed  was  intended  to  be  denied. 

Counsel  argue  that  because  the  right  is  given  to  subscribe  far 
stock  in  such  companies  and  to  loan  their  credit  to  them,  it  mtist 
be  inferred  no  further  or  other  right  or  power  was  intended  to  be 
allowed;  but  as  has  already  been  said,  no  such  right  is  ^ven, 
except  by  inference,  in  this  section.     Railroad  companies  are  amply 
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exempted  from  the  provisions  of  the  section*  that  is  all.  No  right 
is  given  to  counties  or  towns  respecting  them. 

However,  the  section  in  question  in  no  wise  prohibits  the  donation 
of  money  to  any  association  whatever.  To  donate  money  is  one 
thing ;  to  become  a  stockholder,  or  to  loan  credit,  is  another.  The 
framers  of  the  Constitution  might  very  consistently  have  desired  to 
protect  the  counties  and  towns  of  the  State  from  the  endless  com- 
plications and  uncertain  liabilities  necessarily  attending  an  interest 
in  companies  and  associations  in  general,  Or  becoming  surety  for 
them,  and  still  havei  permitted  a  donation  of  money  which  would  be 
entirely  free  from  everything  of  the  kind. 

By  the  very  section  preceding  that  under  consideration,  the 
State  is  prohibited  not  only  from  becoming  a  stockholder  in  any 
company  or  association,  but  also  from  donating  money  to  them. 
Now,  if  it  were  the  purpose  to  make  the  same  prohibition  respecting 
counties  and  towns,  why  were  they  not,  like  the  State,  expressly 
forbidden  to  donate  ?  The  failure  to  make  the  prohibition  in  express 
terms,  under  such  circumstances,  warrants  the  conclusion  that  it 
was  not  the  intention  to  do  so.  Counties  and  towns,  therefore, 
are  not  prohibited  by  this  section  from  donating  money  to  such  rail- 
road companies,  if  to  any  kind  of  company  or  association. 

If,  however,  it  be  admitted  that  the  first  portion  of  the  section, 
by  prohibiting  them  from  becoming  stockholders,  intended  to  inhibit 
donating  also,  still  no  such  inhibition  exists  as  to  rdlroad  companies, 
for  they  are  exempted  from  all  the  prohibitions  respecting  other 
companies  and  associations ;  the  exception  or  exemption  respecting 
tiiem  must  by  all  rules  of  construction  be  coextensive  with  the  pro- 
hibition as  to  others. 

Agam,  it  is  claimed  the  law  is  repugnant  to  section  eight,  article 
one,  which  declares  that  no  man  shall  be  deprived  of  his  property 
without  due  process  of  law.  Counsel  have  entirely  misapprehended 
the  purport  of  this  expression,  "  due  process  of  law."  It  does  not, 
as  claimed,  guarantee  a  trial  by  juqr  in  all  cases  where  a  citizen's 
liberty  or  property  is  involved.  If  so,  there  could  be  no  commit- 
ment for  contempt,  and  no  deprivation  of  properly  by  chancery  pro- 
ceedings, except  by  the  intervention  of  a  jury.  But  no  lawyer  will 
contend  at  the  present  day  that  a  jury  can  be  demanded  in  cases  of 
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that  kind.  Bj  ^'  due  process  of  law,"  as  used  in  the  Constitution, 
is  simply  meant  such  general  legal  forms  and  course  of  proceedings 
as  were  known  either  to  the  common  law  or  as  were  generally  recog- 
nized in  this  country  at  the  time  of  the  adoption  of  the  Constitution; 
committing  for  contempt  by  a  mere  order  of  Court,  and  the  deciaon 
in  chancery  cases  without  the  intervention  of  a  jury,  were  as  clearly 
due  process  of  law  in  such  cases  as  the  trial  by  jury  in  a  common 
law  case. 

How  then  can  it  be  said  that  the  expression  "  due  process  of 
law  "  guarantees  a  trial  by  jury,  any  more  than  by  the  Judge  with- 
out ajury  ?  Certainly,  no  new  mode  of  proceeding  is  required  bj 
this  provision,  nor  anything  different  from  that  known  at  the  time 
of  its  adoption. 

Evidently,  nothing  further  was  intended  by  it  than  to  secure  to 
the  citizens  the  usual  and  ordinary  means  or  course  of  judicial  pro- 
ceedings generally  followed  or  observed  in  similar  cases  at  the  time 
it  became  a  part  of  the  fundamental  law«  But  taxes  were  not  either 
in  England  or  this  country  (with  perhaps  the  exception  of  one  or 
two  States)  collected  by  the  intervention  of  a  jury,  nor  was  it  e?eD 
recognized  as  the  right  of  the  citizen  to  demand  such  course  of  pro- 
ceeding ;  on  the  contrary,  it  was  almost  the  universal  practice  to 
collect  them  when  delinquent  by  some  summary  process,  such  as 
the  seizure  of  the  property  of  the  individual  and  exposing  it  for  sale. 
The  citizen  not  being  entitled  to  claim  ajury  in  such  cases  prior  to 
the  adoption  of  the  Constitution,  the  present  mode  is  as  much  by 
'^  due  process  of  law  "  in  the  matter  of  collecting  taxes,  as  a  trial 
by  jury  is  an  ordinary  action  at  law.  Such  is  the  conclusion  amved 
at  by  the  Supreme  Court  of  the  United  States  in  the  case  of  Mur- 
rat/^8  Lessee  v.  Hoboken  Land  Co,^  (18  Howard,  272) ;  and 
upon  this  and  similar  provisions  in  the  Constitutions  of  other  States 
it  has  been  held  by  every  Court  where  the  question  has  ever  been 
suggested,  that  it  does  not  prohibit  the  collection  of  taxes  by  sum- 
mary process,  that  is,  without  regular  judicial  trial  and  judgment 
The  power  of  taxation  which  is  plenary  in  the  Legislature,  carries 
with  it  the  right  and  power  of  collecting  taxes  by  a  summary  pro- 
cess. There  are  but  few  States  in  the  Union  where  they  are  not 
so  collected ;  and  although  the  same  inhibition  is  imposed  upon  die 
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Federal  Goyernment,  still  its  revenue  is  never  collected  bj  due  pro- 
cess of  law,  as  understood  hj  counsel ;  but  the  officers  are  generally 
authorized  to  seize  the  property  and  expose  it  for  sale  without  trial 
and  judgment,  and  such  course  of  proceeding  has  always  been 
upheld.  (  Williams  v.  PeytorCs  Lessee^  4  Wheat.  77.)  In  Par- 
hour  V.  Decatur  County^  (9  Geo.)  it  is  said  "  the  right  to  levy  and 
collect  taxes  grows  oift  of  the  necessity  of  the  government,  an  urgent 
necessity  whit;h  admits  no  property  in  the  citizen  while  it  remains 
unsatisfied.  The  right  to  tax  is  coeval  with  all  governments.  It 
springs  out  of  the  organization  of  the  government.  All  property  is 
a  pledge  to  pay'  the  necessary  debts  and  expenses  of  the  govern- 
ment." So  in  The  State  v.  Allen^  (2  McCord,  66)  it  is  observed : 
^'  We  think  that  any  legal  process  which  was  originally  founded  in 
necessity,  has  been  consecrated  by  time,  and  approved  and  acqui- 
esced in  by  univeraal  consent,  must  be  an  exception  to  the  right  of 
trial  by  jury,  and  is  embraced  in  the  alternative  "  law  of  the  land." 

Indeed,  this  question  has  been  so  frequently  decided,  and  the 
right  upheld,  that  it  is  n6  longer  an  open  question,  but  may  be  con- 
sidered finally  determined. 

It  is  also  provided  by  the  same  section,  that  "  private  property 
shall  not  be  taken  for  public  use,  without  just  compensation  having 
been  first  made  or  secured."  Nor  does  this  provision,  in  any  way, 
restrict  the  power  of  the  State  to  seize,  upon  summary  process,  any 
property  for  taxes,  and  that,  too,  without  securing  or  making  com- 
pensation therefor.  It  can  hardly  be  claimed  that  it  does.  Were 
it  so,  the  State  would  be  utterly  powerless  to  support  itself,  because 
all  taxes  collected  would  unmistakably  have  to  be  redistributed  to 
those  from  whom  they  were  collected.  See  this  question  fully 
discussed  in  the  case  of  People  v.  Mayor  of  Brooklyn^  (3  Comst. 
420)  ;  the  Court  thus  drawing  the  distinction  between  the  taking 
of  private  property  for  public  use,  and  the  right  of  taxation  with  its 
incidents  of  taking  property  in  satisfaction  of  it :  ''  Taxation  exacts 
money  or  service  from  individuals,  as  and  for  their  respective  shares 
of  contribution  to  any  public  burden.  Private  property,  taken  for 
public  use  by  the  right  of  eminent  domain^  is  taken  not  as  the 
owner's  share  of  contribution  to  a  public  burden,  but  as  so  much 
beyond  his  share.    Special  compensation  is  therefore  to  be  made  in 
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the  latter  case,  because  the  Government  is  a  debtor  for  the.  prop- 
erty so  taken ;  but  not  in  the  former,  because  the  payment  of  taxes 
is  a  duty,  and  creates  no  obligation  to  repay— otherwise,  this  is  the 
proper  application  of  the  tax. 

^^  Taxation  operates  upon  a  community,  or  a  class  of  persona  in  a 
community,  on  some  rule  of  apportionment.  The  exercise  of  the 
right  of  eminent  domain  operates  upon  an  individual,  and  without 
reference  to  the  amount  or  value  exacted  froqi  any  odier  individoal 
or  class  of  individuals."  When,  therefore,  property  is  taken  in 
satisfaction  of  a  tax,  it  is  not  within  this  constitutional  prohibidon. 
But  it  is  argued  from  this  provision,  by  counsel,  if^  private  property 
cannot  be  taken  for  public  use  without  just  compensation,  it  cannot 
be  taken  for  private  use,  claiming  that  the  tax  sought  to  be  collected 
is  simply  for  a  private  purpose ;  that  it  is  levied  for  the  benefit  of 
private  individuals ;  or  that  it  is  taking  the  property  of  one  citizen 
and  giving  it  to  another.  If  this  were  a  fact,  we  should  unhesi- 
tatingly declare  the  law  unconstitutional ;  but  we  intend  to  show 
that  the  tax  is  levied  not  for  a  private  but  a  public  purpose,  and 
for  the  benefit  of  the  community  at  large — Whence,  a  consideratiaQ 
of  this  point  is  rendered  unnecessary. 

It  is  next  argued  that  this  law  is  repugnant  to  section  twenty, 
article  four,  which  prohibits  the  Legislature  from  passing  local  or 
special  laws  upon  certain  subjects,  among  which  is  that  for  the 
assessment  and  collection  of  taxes  for  State,  county,  and  township 
purposes.  , 

,  By  this  provision  it  was  evidently  intended  simply  to  inhibit  local 
or  special  laws,  respecting  or  regulating  the  manner  or  mode  of 
assessing  and  collecting  taxes. 

Assessment,  as  used  in  this  section,  evidently  has  reference  to 
the  duties  of  the  subordinate  officer,  known  under  our  laws  as  an 
Assessor,  whose  duty  it  is  to  ascertain  tbe  value  of  the  taxable 
property,  and  determine  the  exact  amount  which  each  pa]:cel  or 
individual  is  liable  for.  The  word  "  for,"  too,  must  mean — with 
•  respect  to,  or  with  regard  to,  which  is  a  definition  ^ven  to  it  by 
lexicographers — and  thus  the  language  of  the  section  will  read : 
With  respect  to  or  regard  to  the  assessment  and  collection  of  taxes 
for  State,  county,  and  township  purposes.     The  law  under  consid- 
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erfttion,  however,  contains  no  provision  whatever  respecting  the 
assessment  or  collection  of  the  tax  complained  of,  in  the  sense  in 
which  those  words  are  employed  in  the  Constitution.  It  simply 
directs  the  levy  of  the  tax,  and  in  no  "way  regulates  the  manner  in 
which  the  proportion  of  each  person  is  to  bo  ascertained  that  is 
assessed ;  but  this,  and  the  method  of  collecting,  is  left  to  be  gov- 
erned by  the  generaj  revenue  law. 

It  clearly  could  not  have  been  intended  by  the  framers  of  the 
Constitution  to  require  a  general  law  for  the  levy  of  a  tax  for  a  special 
purpose  in  a  county.  As  in  a  case  of  this  kind,  when  no  county 
but  that  of  Ormsby  is  required  to  levy  a  tax,  and  this  for  a  special 
purpose,  and  the  amount  to  be  levied  is  necessarily  fixed — how  could 
a  general  law  be  enacted  to  meet  the  necessities  of  the  case^  with- 
out requiring  all  the  counties  of  the  State  to  levy  a  like  tax  ?  It 
could  not,  with  the  construction  which  counsel  for  respondent  place 
upon  this  section. 

We  are  clearly  of  opinion  that  the  constitutional  provision  simply 
prohibits  special  legislation  regulating  those  acts  which  the  assessors 
and  collectors  of  taxes  generally  perform,  and  which  are  den6m- 
inated  "  assessment "  and  "  collection  of  taxes ; "  and  that  it  does 
not  inhibit  (he  Legislature  from  authorizing  or  directing  the  County 
Commissioners  from  levying  a  special  tax  by  the  passage  of  a  local 
law. 

All  the  constitutional  objections  made  by  counsel  have  thus  been 
noticed  and  found  untenable.  Here  we  might  rest  the  case,  aflSrm- 
ing  the  validity  of  the  law  upon  the  absence  of  all  constitutional  pro-* 
visions  repugnant  to  it.  But  our  conclusion  upon  the  main  question 
in  the  case — the  legislative  power  to  direct  the  issuance  of  these 
bonds,  and  to  levy  taxes  for  the  purpose  of  paying  them — need  not 
be  placed  upon  this  ground  alone,  for  it  is  an  authority  clearly  em- 
braced within  the  taxing  power  which  is  expressly  granted  to  the 
Legislature.  Its  power  upon  this  subject  is  full  and .  complete. 
(JEt  parte  Crandall,  1  Nev.  294.) 

"  The  power  of  legislation  and  consequently  of  taxation,"  says 
Chief  Justice  Marshall,  "  operate  on  all  the  persons  and  property 
belonging  to  the  body  politic.  This  is  an  ori^nal  principle,  which 
has  its  foundation  in  society  itself.     It  is  granted  by  all  for  the 
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benefit  of  all.  It  resides  in  the  government  as  part  of  itself,  and 
need  not  be  reserved  where  property  of  any  description,  or  the 
right  to  use  it  in  any  manner,  is  granted  to  individuals  or  corporate 
bodies.  However  absolute  the  right  of  an  individual  may  be,  it  is 
still  in  the  nature  of  that  right  that  it  must  bear  a  portion  of  the 
public  burden;  and  that  portion  must  be  determmed  by  the  Legis- 
lature. This  vital  power  may  be  abused :  but  the  interest,  wisdom, 
and  justice  of  the  representative  body,  and  its  relation  with  its  con- 
stituents, furnish  the  only  security  against  unjust  and  excessive 
tion  as  well  as  against  unwise  legislation."  And,  ag£un,  the 
eminent  Judge,  in  the  case  of  McCulloch  v.  State  of  Maryland^ 
(4  Wheat.  316)  said  respecting  the  same  question:  "It  is  admitted 
that  the  power  of  taxing  men  and  their  property  is  essential  to  the 
very  existence  of  government,  and  may  be  legitimately  exercised  cm 
the  objects  to  which  it  is  applicable  to  the  utmost  extent  to  which 
the  government  may  choose  to  carry  it.  The  only  security  against 
the  abuse  of  this  power  is  found  in  the  structure  of  the  government 
itself.  In  imposing  a  tax,  then,  government  acts  upon  its  constit- 
uents. This  is,  in  general,  sufficient  security  against  erroneous 
and  oppressive  taxation.  The  people  of  a  State,  therefore,  g^ve  to 
their  government  a  right  of  taxing  themselves  and  their  property; 
and  as  the '  exigencies  of  the  government  cannot  be  limited,  they 
prescribe  no  limit  to  the  exercise  of  thisa*ight — ^resting  confident^ 
in  the  interest  of  the  Legislature,  and  the  influence  of  its  constit- 
uents over  their  representatives,  to  guard  them  against  its  abuse.'' 
•  This  language  is  perfectly  applicable  and  entirely  true  respecting 
the  legislative  power  of  this  State ;  the  power  of  taxation  being 
given  to  it,  and  no  restriction  whatever  placed  upon  its  exercise, 
except  that  it  is  required  to  make  all  assessments  of  taxes  equal  and 
uniform,  and  also  to  tax  mining  property  in  a  designated  way. 
But  so  far  as  the  extent  of  taxation  is  concerned,  or  the  purposes 
for  which  taxes  may  be  levied,  there  is  no  limit  or  restriction  placed 
upon  the  power. 

We  do  not  wish  to  be  understood  as  holding  that  the  Legislature 
may  enforce  burdens  upon  or  collect  money  from  the  citizens  for 
any  object  that  it  may  choose ;  for  if  it  be  imposed  for  a  purpose 
not  public  in  its  nature — that  is,  if  it  be  not  strictly  a  tai  which 
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defined  to  be  "  a  rate  or  sum  of  money  assessed  on  the  person  or 
property  of  a  citizen  by  government  for  the  use  of  the  nation  or 
Stute — then  clearly  it  would  be  an  unwarrantable  exercise  of  power. 
But  if  it  be  levied  for  the  purpose  of  furthering  any  public  enter- 
prise, or  aiding  any  public  undertaking  whereby  the  community  or 
public  as  such  will  be  benefited,  it  would  clearly  be  otherwise. 
And,  generally,  the  Legislature  is  to  decide  upon  the  question  as 
'  to  whether  the  public  welfare  will  be  furthered  by  any  particular 
enterprise  or  improvement.  (18  Wend.  9.)  "  The  Legislature  is 
not,"  says  the  Court  of  Appeals  of  New  York,  "  confined  in  its 
appropriation  of  the  public  moneys,  or  of  the  sums  to  be  raised  by 
taxation  in  favor  of  individuals,  to  cases  in  which  a  legal  demand 
exists  against  the  State.  It  can  thus  recognize  cases  founded  in 
equity  and  justice  in  the  largest  sense  of  these  words,  or  in  grati- 
tude or  charity.  Independently  of  express  constitutional  restric- 
tions, it  can  make  appropriations  of  money  whenever  the  public 
well-being  requires  or  will  be  promoted  by  it,  and  it  is  the  judge  of 
what  is  for  the  public  good."  (^Town  of  Quiiford  v.  The  Super- 
visors of  Chenango  County,  13  N.  Y.  R.  149.) 

The  full  power  of  taxation  must  necessarily  carry  with  it  the 
right  to  determine  the  purposes  for  which  it  must  be  levied.  So  it  is 
held  that  a  tax  must  be  upheld,  unless  it  be  levied  for  an  object  in 
which  the  community  or  public  palpably  have  no  interest,  w^here  it 
is  perfectly  apparent  at  first  blush  that  it  is  imposed  simply  for  the 
benefit  of  individuals.  ( Cheaney  v.  Hooser^  9  B.  Monroe,  330  ; 
21  Penn.  S.  R.  147.) 

The  question  necessarily  arises,  then,  whether  the  object  for 
which  this  tax  is  levied  is  rather  private  than  public ;  an  enter- 
prise not  beneficial  to  the  people  of  Ormsby  County ;  or  whether 
it  is  one  of  those  public  improvements  whereby  the  County  is  di- 
rectly benefited,  and  which  is  generally  recognized  as  a  proper 
object  for  public  aid.  It  undoubtedly  belongs  to  the  latter  class. 
A  railroad  is  a  public  highway,  affording  facilities  for  easy  and 
rapid  travel  to  the  public,  and  aiding  in  developing  the  resources  of 
the  counlry,  and  making  markets  for  its  productions  easy  of  access. 
That  private  individuals  are  to  own  the  road  and  receive  the  tolls 
in  no  wise  impairs  or  diminishes  these  advantages  to  the   public. 
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The  question  for  the  Legislature  to  determine  in  such  cases  is 
simply  whether  the  work  when  perfected  will  be  of  sufficient  ad- 
vantage to  the  public  to  warrant  public  J^d  being  given  to  it ;  not 
Whether  the  public  are  to  receive  all  the  benefits  from  it.  Indeed, 
it  has  been  held  in  every  State  in  the  Union,  where  a  railroad  has 
been  built,  that  it  is  a  public  work,  and  as  a  consequence,  the 
right  to  take  private  property  against  the  will  of  the  owner  for  the 
purpose  of  securing  a  way  (paying  a  just  compensation  therefor) 
has,  in  every  instance  in  which  a  railroad  has  been  built  in  the 
United  States,  been  granted. 

If  a  railroad  were  not  considered  or  held  to  be  a  public  work, 
private  property  could  not  be  so  taken ;  for,  as  has  already  been 
stated,  such  property  can  only  bo  taken  for  public  tiseSj  even  where 
a  compensation  is  paid.  A  railroad  must,  then,  whenever  the  right 
to  take  private  property  is  given  to  it,  (which  is  doubtless  invari- 
ably the  ease)  be  held  to  be  a  public  work,  and  for  the  public  ben- 
efit. And  it  must  be  borne  in  mind  that  there  is  no  difference  in 
this  respect  between  a  road  built  by  private  capital  and  owned  by 
individuals,  or  one  built  by  the  public  itself.  This  very  question  is 
fully  and  ably  discussed  in  the  case  of  Beekman  v.  The  Saratoga 
B.  R.  Co.^  (3  Paige,  45)  by  Chancellor  Walworth,  who  sidd: 
"  The  right  of  eminent  domain  does  not,  however,  imply  a  right  in 
the  sovereign  power  to  take  the  property  of  one  citizen  and  transfer 
it  to  another,  even  for  a  full  compensation,  where  the  public  interest 
will  be  in  no  way  promoted  by  such  transfer.  And  if  the  Legis- 
lature should  attempt  thus  to  transfer  the  property  of  one  individ- 
ual to  another,  where  there  could  be  no  pretense  of  benefit  to  the 
public  by  such  exchange,  it  would  probably  be  a  violation  of  the 
contract  by  which  the  land  was  granted  by  the  government  to  the 
individual,  or  to  those  under  whom  he  claimed  title,  and  repugnant 
to  the  Constitution  of  United  States.  But  if  the  public  interest 
can  be  in  any  way  promoted  by  the  taking  of  private  properly,  it 
must  rest  in  the  wisdom  of  the  Lerislature  to  determine  whether 
the  benefit  to  the  public  will  be  of  sufficient  importance  to  render  it 
expedient  for  them  to  exercise  the  right  of  eminent  domain^  and  to 
authorize  an  interference  with  the  private  rights  of  individuals  for 
that  purpose.     (Kent's  Com.  340.)     It  is  upon  this  principle  that 
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the  Legislatures  of  several  of  the  States  have  authorized  the  con- 
demnation of  lands  of  individuals  for  mill  sites,  where  from  the 
nature  of  the  country  such  mill  sites  could  not  be  obtained  for  the 
accommodation  of  the  inhabitants  without  overflowing  the  lands 
thus  condemned.  Upon  the  same  principle  of  public  benefit,  not 
only  the  agents  of  the  government,  but  also  individuals  and  corpo- 
rate bodies,  have  been  authorized  to  take  private  property  for  the 
purpose  of  making  public  highways,  turnpike  roads,  and  canals ;  of 
erecting  and  constructing  wharves  and  basins ;  of  establishing  fer- 
ries ;  of  draining  swamps  and  marshes ;  and  of  bringing  water  to 
cities  and  villages.  In  all  such  cases  the  object  of  the  legislative 
grant  of  power  is  the  public  benefit  derived  from  the  contemplated 
improvement,  whether  such  improvement  is  to  be  efiected  directly 
by  the  agents  of  the  government,  or  through  the  medium  of  corpo- 
rate bodies,  or  of  individual  enterprise. 

"  And  according  to  the  opinion  of  Chief  Justice  Marshall,  in  the 
case  of  Wilson  v.  The  Black  Bird  Creek  Marsh  Company,  (2 
Peters,  251)  measures  calculated  to  produce  such  benefits  to  the 
public,  though  effected  through  the  medium  of  a  private  incorpora- 
tion, are  undoubtedly  within  the  powers  reserved  to  the  States,  pro- 
vided they  do  not  come  in  collision  with  those  of  the  General 
Government.  It  is  objected,  however,  that  a  railroad  differs  from 
other  public  improvements,  and  particularly  from  turnpikes  and 
canals,  because  travelers  cannot  use  it  with  their  own  carriages, 
and  fanners  cannot  transport  their  produce  in  their  own  vehicles ; 
that  the  company  in  this  case  are  under  no  obligations  to  accommo- 
date the  public  with  transportation,  and  that  they  are  unlimited  in 
the  amount  of  tolls  which  they  are  authorized  to  take.  If  the 
making  of  a  railroad  will  enajble  the  traveler  to  go  from  one  place 
to  another  without  the  expense  of  a  carriage  and  horses,  he  derives 
a  greater  benefit  from  the  improvement  than  if  he  was  compelled 
to  travel  with  his  own  conveyance  over  a  turnpike  road  at  the  same 
expense.  And  if  a  mode  of  conveyance  has  been  discovered  by 
which  the  farmer  can  procure  his  produce  to  be  transported  to 
market  at  half  the  expense  which  it  would  cost  him  to  carry  it 
there  with  his  own  wagon  and  horses,  there  is  no  reason  why  the 
public  should  not  enjoy  the  benefit  of  the  discovery.    And  if  any 
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individual  is  so  unreasonable  as  to  refuse*  to  have  the  railroad  made 
through  his  lands,  for  a  fair  compensation,  the  Legislature  may  law- 
fully appropriate  a  portion  of  his  property  for  this  public  benefit,  or 
may  authorize  an  individual  or  corporation  thus  to  appropriate  it, 
upon  paying  a  just  compensation  to  the  owner  of  the  land  for  the 
damage  sustained.  The  objection  that  the  corporation  is  under  do 
legal  obligation  to  transport  produce  or  passengers  upon  the  road, 
and  at  a  reasonable  expenle,  is  unfounded  in  fact.  The  privilege 
of  making  a  road  and  taking  tolls  thereon  is  a  franchise,  as  much 
as  the  establishment  of  a  ferry  or  a  public  wharf  and  taking  tolb 
for  the  use  of  the  same.  The  public  have  an  interest  in  the  use  of 
the  railroad,  and  the  owners  may  be  prosecuted  for  the  damages 
sustained,  if  they  should  refuse  to  transport  an  individual  or  his 
property,  without  any  reasonable  excuse,  upon  being  psud  the  nsnal 
.  rate  of  fare.  The  Legislature  may  also  from  time  to  time  regulate 
the  use  of  the  franchise  and  limit  the  amount  of  toll  which  it  shall 
be  lawful  to  take,  in  the  same  manner  as  they  may  regulate  die 
amount  of  tolls  to  be  taken  at  a  ferry,  or  for  grinding  at  a  mill,  un-  j 
less  they  have  deprived  themselves  of  that  power  by  a  legislative 
contract  with  the  owners  of  the  road."  See  also,  Bloodgood  v, 
M.  ^  H.  K  K  Co.,  (18  Wend.  9). 

That  a  railroad  is  a  work  in  which  the  public  are  interested  to 
the  extent  that  a  tax  imposed  in  aid  of  it  must  be  upheld,  is  a 
proposition  upon  which  there  is  no  diversity  of  authority  whatever. 
(^Buffalo  ^  N.  Y.  R.  R.  Co.  v.  Brainard,  9  N.  Y.  100 ;  C.  W, 
^  Z.  R.  R.  Co.  V.  Clinto7i  Co.,  1  Ohio  State  R.  77 ;  (%  of 
Bridgeport  v.  Eousatonuc  R.  R.  Co.,  15  Conn.  475 ;  ThomM  v. 
Leland  et  als.,  24  Wend.  65 ;  Slack  v.  MaysvilU  ^  Lexington  K 
R.  Co.,  13  B.  Monroe,  1 ;  Talbot  v.  Bent,  9  B.  Monroe,  526; 
Bank  of  Rome  v.  Village  of  Rome,  18  N.  Y.  38 ;  Q  Indiana,  74; 
24  Barbour,  446.) 

If  money  may  be  raised  by  means  of  taxation  for  such  purpose, 
it  will  not  be  denied  that  bonds  may  be  issued  for  the  same  purpose,^ 
to  be  paid  by  means  of  taxation.  We  conclude  that  the  Legislature 
,was  fully  authorized  to  direct  the  issuance  of  the  bonds  in  questioOi 
and  to  levy  a  tax  to  meet  their  payment  as  is  done  in  the  law 
under  consideration. 
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The  next  question  to  be  determined  is  whether  the  tax  com- 
plained of  was  prematurely  levied  by  the  Commissioners.  It  is 
argued  that  no  tax  should  be  levied  or  assessed  under  this  law  until* 
the  bonds  were  issued,  and  as  they  could  not  be  and  were  not  issued 
until  after  the  levy,  the  latter  act  was  invalid.  But  there  is  nothing 
in  the  law  prohibiting  the  Commissioners  from  levying  a  tax  to  meet 
the  mterest  on  the  bonds  before  the  issuance  of  them.  •  The  bonds, 
it  is  true,  are  not  authorized  to  be  issued  until  the  completion  of  the 
road  through  the  County  of  Ormsby ;  but  suppose  the  Commission- 
ers should  be  perfectly  satisfied  that  they  would  be  required  to  issue 
them  shortly  after  the  time  for  levying  taxes,  what  authority  is  there 
in  this  act  for  the  conclusion  that  they  could  not  upon  such  belief 
levy  the  tax  ?  If  this  could  not  be  done  the  bonds  might  be  issued 
'and  no  money  in  the  treasury  to  meet  the  first  year's  interest  when 
it  became  due,  which  would  be  t&e  case  here  were  it  held  that  no 
levy  of  taxes  could  be  made  until  the  bonds  were  issued,  for  it  is 
clear  no  special  levy  can  be  made.  Thus  the  tax  provided  by  this 
law  could  not  be  levied  until  the  next  year,  and  so  the  interest  for 
the  first  year  would  be  unprovided.  Now  it  is  very  certain  the 
Legislature  did  not  intend  any  such  result.  The  principal  and  in- 
terest of  these  bonds  are  not  different  from  any  other  county  liabil- 
ity, which  the  Commissioners  may  anticipate  by  levying  a  tax  before 
it  becomes  due,  for  the  purpose  of  paying  it.  If  the  Commissioners 
were  satisfied  that  the  county  would  become  liable  to  pay  interest 
on  these  bonds  before  another  tax  could  be  levied  and  collected, 
what  is  there  in  the  law  prohibiting  them  from  providing  for  it  like 
any  other  anticipated  liability  ?  The  interest  on  these  bonds  for 
the  first  year  is  as  absolutely  required  to  be  paid  as  for  any  subse- 
quent year.  Are  we  to  conclude  that  the  Legislature  has  made 
this  requirement  and  still  prohibited  the  only  means  by  which  it 
may  be  accomplished  ?  Certainly  not.  It  is  a  rule  of  construction 
that  when  anything  is  required  to  be  done,  the  usual  means  may  be 
adopted  for  performing  it. 

So  also  it  is  always  the  first  great  object  of  the  Courts  in  inter- 
preting statutes,  to  place  such  construction  upon  them  as  will  carry 
oat  the  manifest  purpose  of  the  Legislature,  and  this  has  been  done 
in  opposition  to  the  very  words  of  an  Act. 
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Can  there  be  any  possible  doubt  that  it  was  the  intention  of  th« 
Legislature  in  the  adoption  of  the  law  in  question,  to  require  tlie 
payment  of  the  first  year's  interest  on  the  bonds  as  it  it  became 
due  ?  and  if  so,  can  it  be  claimed  that  it  denied  the  Board  of  Coantj 
Commissioners  the  power  to  carry  out  that  intention  ?  It  seems  to 
us  not.     The  tax  was  therefore  properly  levied. 

For  the  reasons  here  stated,  we  conclude  the  injunctions  m  both 
cases  were  unauthorized,  and  must  be  dissolved. 

It  is  so  ordered. 

« 

By  the  Court,  JoHJiCoN,  J. : 

In  this  case  the  views  of  my  associates,  as  presented  in  the  opinioa 
of  the  Chief  Justice,  command  my  unqualified  approval,  except  in 
respect  to  the  last  point  noticed  in  the  opinion — the  levy  of  the  one 
per  cent,  interest  tax  :  for  my  convictions  lead  me  to  the  advene 
conclusion  for  the  reason  that,  as  I  interpret  the  law,  it  gave  to  this 
Board  when  the  levy  was  made,  on  or  about  the  seventeenth  of 
April,  1869,  no  authority  whatever  to  make  the  levy ;  and  neces- 
sarily, the  conclusion  of  the  majority  of  the  Court  rests  upon  die 
converse  of  this  proposition.  In  the  Act  concerning  Boards  of 
County  Commissioners,  (Stats.  1864-5,  258,  Sec.  8)  they  are  em- 
powered "  to  levy,  for  the  purposes  prescribed  by  law,  such  amount 
of  taxes  on  the  assessed  value  of  real  and  personal  property  in  the 
county  as  may  be  authorized  by  law."  By  section  one,  of  the  Sup- 
plemental Revenue  Act  of  April  2d,  1867,  they  are  authomed 
'^  to  levy  an  ad  valorem  tax  for  county  purposes,  not  exceeding  the 
sum  of  one  hundred  and  fifty  cents  on  each  one  hundred  dollars 
value  of  all  taxable  property  in  the  county."  ♦  »  •  SectioQ 
two  of  the  same  Act  authorizes  and  empowers  such  "Board  of 
each  county,  annually,  prior  to  the  third  Monday  in  April,  onles 
otherwise  provided  by  special  Act,  to  levy  and  assess  the  amoont 
of  taxes  that  shall  be  levied  for  county  purposes."       •       •       • 

Thus  we  see  that  the  maximum  rate  of  taxation  for  county  pur- 
poses, unless  there  be  some  special  tax  otherwise  provided  for,  is 
fixed  at  one  and  a  half  per  cent,  upon  the  assessed  value  of  tiie 
property ;  and  within  this  limitation  the  levy  must  be  made,  by  the 
Board. .  This  brin^  us  to  the  Act  of  January  27th,  1869,  Batbah 
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inng  the  issuance  of  bonds  to  the  Railroad  Company,  under  which 
must  be  foand,  if  at  all,  the  authority  of  the  Board  to  levy  the  ad- 
ditional tax  of  one  per  cent.  The  Act  is  fully  set  out  in  the  leading 
opinion ;  and  upon  inspection,  it  will  be  seen  that  the  donation  of 
Ormsby  County  Bonds  is  upon  conditions :  That  whenever,  within 
eighteen  months  from  the  passage  of  this  Act,  the  Virginia  and 
Tmckee  Railroad  Company  *  *  shall  have  completed  the  construc- 
tion of  a  first-class  iron  railroad  between  certain  points  in  Ormsby 
County,  and  the  same  shall  be  in  complete  readiness  to  receive  the 
rolling  stock  proper  therefor,  the  Board  of  Commissioners  of  said 
county  are  authorized  and  directed  to  issue  to  said  Railroad  Com- 
pany the  bonds  of  such  county,  to  the  amount  of  two  hundred  thou- 
sand dollars — the  principal  thereof  payable  at  stated  periods,  and 
bearing  interest  at  the  rate  of  seven  per  cent,  per  annum,  semi- 
annually. 

Section  three  provides  the  mode  of  procedure  in  determining 
whether  the  conditions  assumed  by  the  Railroad  Company  have 
been  complied  with ;  and  ^^  said  Board,  on  being  so  satisfied,  shall 
without  delay,  prepare,  issue,  and  deliver  the  bonds."    In  section 
fiur  we  reach  the  taxation  clause,  under  which  the  Board  assumed 
to  act  in  making  the  levy  in  question :  '^  The  said  Board  of  County 
Commissioners  are  hereby  authorized  and  required  to  levy  and  col- 
lect annually,  until  all  of  said  bonds  issued  under  the  provisions  of 
this  Act  shall  have  been  fully  paid  as  provided  for,  a  tax  of  one  per 
cent,  upon  all  taxable  property  of  Ormsby  County,  to  be  applied 
exclusively  to  the  payment  of  the  principal  and  interest  of  said 
bonds  to  be  issued  as  herein  provided."     *    *     *    Now  it  is  con- 
ceded that  when  the  levy  of  the  tax  was  made,  no  bonds  had  been 
issued — ^nor  could  they  be,  as  the  road  was  but  partially  constructed. 
No  debt  of  principal  or  interest  was  chargeable  against  the  county, 
calling  for  the  payment  of  interest.    By  what  authority,  then,  could 
the  Board  proceed  to  levy  the  tax  ?    Look  at  the  words  of  the  Act 
under  which  the  levy  is  justified :  Not  "  bonds  which  may  be  issued," 
or  which  ^^  are  authorized  to  be  issued ; "  but  that  this  special  tax 
^  shall  be  levied  and  collected  annually  until  said  bonds  issuedj^ 
etc.,  meaning  thereby  that  whenever  the  bonds  were  issued,  an 
annual  tax  should  be  levied  and  collected.    This  construction  is  in 
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harmony  with  the  tense  of  the  word  ^'  issued,"  and  is  strictlj  m 
keeping  with  the  conditions  of  the  Act  authorizing  the  donation: 
that  bonds  shall  be  issued  and  the  property  of  the  county  subjected 
to  taxation  for  the  payment  of  the  principal  and  interest,  whenever^ 
within  eighteen  months  from  the  date  of  the  Act,  a  ^ven  character 
of  road  shall  have  been  constructed.  I  take  it  that  if  a  different 
rule  was  intended,  or  if  the  time  when  this  tax  was  first  to  be  levied 
was  to  be  in  any  degree  discretionary  with  the  Board  or  dependent 
upon  its  judgment  as  to  when  the  bonds  would  probably  be  demand 
able,  that  then  the  Act  would,  as  it  does  in  the  matter  of  die  fioil 
acceptance  of  the  road,  have  contained  some  evidence  of  such  inten- 
tion, which  certainly  it  has  not.  Nor  is  there  any  analogy  between 
this  and  the  ordinary  indebtedness  of  a  county.  It  is  well  known, 
that  the  general  fiscal  concerns  of  the  county  are  for  the  most  put 
conducted  vnthout  ready  money.  Debts  are  contracted,  liabilities 
incurred,  and  warrants  drawn  upon  its  treasury,  in  anticipation  of 
its  revenues  for  the  current  year.  The  rates  of  taxation  also  are 
fixed  by  the  Board  of  Commissioners,  with  regard  to  the  probable 
expenditures  as  well  as  of  receipts — ^all  of  which,  however,  has  &% 
direct  sanction  of  law,  and  the  authority  cannot  be  questioned. 
Certainly,  the  cases  are  very  unlike. 

I  have  no  doubt  but  that  the  Act  in  question  was  framed  witii  the 
expectation  that  it  would  secure  the  payment  of  the  interest  on  the 
bonds  as  it  fell  due,  and  if  the  levy  made  by  the  bonds  should  be 
held  invalid,  it  doubtiess  would  postpone  the  payment  of  the  first, 
and  perhaps  the  second  installment  of  interest.  But,  in  my  judg- 
ment, with  all  possible  deference  to  the  ruling  of  my  associates  on 
this  point,  the  Act  admits  of  no  construction  that  can  uphold  the 
levy. 

From  these  views  it  follows,  that  upon  the  question  of  the  levy 
of  the  tax  my  conclusions  are,  that  it  was  without  authority  of  law 
and  void.    Otherwise,  I  concur  in  the  opinion  of  the  Chief  Justice. 
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THE  STATE  OF  NEVADA,  Respondent,  v.  JAMES  WALSH, 

Appellant. 

HuRDKR — ^Threats — Failure  to  conmect  Proof  Admitted  on  Condition.  In  a 
trial  for  murder,  evidence  being  offered  to  prove  that  a  half  hour  before  the 
killing  the  defendant  had  said  that  '*  a  d — d  puppy  had  been  talking  about  his 
wife,  and  he  was  going  to  put  a  stop  to  it,"  was  admitted  against  defendant's 
objection,  on  the  undertaking  of  the  District  Attorney  to  show  by  further  testi- 
mony that  the  defendant  referred  to  the  deceased ;  but  no  such  further  proof 
being  made,  nor  any  ruling  excluding  the  evidence,  and  the  prisoner  being 
convicted  of  murder  in  the  first  degree:  ffeld^  that  the  tesUmony  under  the 
circumstances  was  improper,  was  calculated  to  prejudice  defendant,  and  in  the 
absence  of  a  proper  instruction,  was  good  cause  for  reversal  of  the  judgment 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

The  facts  are  stated  in  the  opinion. 

William  Patterson^  for  Appellant. 
H,  Mayenbaum,  for  Respondent. 

By  the  Court,  Johnson,  J. : 

The  defendant  was  indicted  for  murder  in  the  killing  of  one  Owen 
Murphy,  tried  and  convicted  for  the  crime  in  the  first  degree,  and 
sentenced  to  death.  A  new  trial  was  refused,  and  from  such  order, 
the  judgment,  and  certain  rulings  of  the  Court  below,  this  appeal  is 
brought. 

One  of  the  alleged  errors,  and  upon  which  we  rest  the  judgment 
herein,  is  the  admission  of  the  testimony  of  one  Joseph  Beardsley,  a 
witness  for  the  State,  against  defendant's  objection.  The  grounds 
of  the  objection  will  appear  from  the  record,  as  follows : 

"  Joseph  Beardsley,  sworn  for  the  prosecution,  said :  ^  I  know 
Walsh,  but  did  not  know  Murphy ;  was  there  at  Murphy's  cabin 
immediately  after  his  decease.  I  saw  Walsh  about  a  half  an  hour 
before  the  killing  of  Murphy ;  saw  him  near  the  Manhattan  Mill, 
as  he  was  on  his  way  home  ;  he  seemed  to  have  been  drinking  con- 
mderably.'  Here  defendant's  counsel  demanded  the  object  of  the 
proof  about  to  be  offered,  when  the  District  Attorney  stated  that 
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he  proposed  to  show  threats  made  agamst  Murphy  by  Walsh,  and 
although  no  name  was  mentioned,  that  he  would  show  that  Murphy 
was  the  person  referred  to  by  Walsh.  The  counsel  for  the  defend- 
ant objected  to  the  admission  of  the  evidence,  which  objection  was 
overruled  by  the  Court  upon  the  ground  that  the  District  Attorney 
proposed  to  connect  the  declaration  of  Walsh  with  Murphy.  De- 
fendant's counsel  then  and  there  excepted.  Beardsley  then  pro- 
ceeded :  *  *  *  <  Walsh  said  that  a  party  had  been  talking 
about  his  wife,  and  he  intended  to  put  a  stop  to  it.  *  *  *  He 
said  he  was  in  a  hurry,  and  when  asked  by  the  witness  why  in  sack 
a  hurry,  his  reply  was  that  a  party  had  talked  about  his  wife,  and 
he  was  going  to  put  a  stop  to  it.  *  *  *  There  is  a  d— -d  puppy 
up  here  who  has  been  talking  about  my  wife,  and  I  am  going  to  pat 
a  stop  to  it.'     This  was  his  language." 

These  declarations,  detailed  by  the  witness,  were  mamfesUy  irrele- 
vant unless  connected  with  Murphy,  and  to  meet  the  objection,  the 
District  Attorney  stated  that  he  would  establish  by  other  evidence 
the  fact  that  Murphy  was  the  person  referred  to  by  the  defendant 
in  his  conversation  with  the  witness.  With  the  understanding  that 
such  evidence  would  be  forthcoming  in  the  course  of  the  trial,  the 
Court  admitted  these  declarations  in  evidence.  But,  as  it  appears, 
the  prosecution  did  not  make  good  the  condition  upon  which  Uie 
evidence  was  allowed,  for  no  additional  or  connecting  proofi  were 
adduced,  and  the  case  was  left  with  the  jury  without  an  instructioii 
that  the  evidence  upon  that  point  should  be  disregarded — hence,  it 
is  claimed  that  defendant  should  have  been  granted  a  new  trial 

Perhaps  the  expressions  testified  to  by  Beardsley  are  of  them- 
selves somewhat  vague  and  uncertain,  and  convey  no  positive  mean- 
ing of  intended  bodily  injury ;  yet,  from  the  nature  of  the  crime 
charged  upon  defendant,  and  circumstances  developed  on  the  trial, 
this  testimony  could  not  fail  to  prejudice  the  cause  of  the  accused 
in  the  minds  of  the  jurors.  Indeed,  it  seems  to  us  highly  probabk 
that  this  evidence  had  material  influence  with  the  jury,  in  fixing  tba 
degree  of  guilt. 

The  Court  below,  as  we  have  shown,  not  having  instructed  the 
jury  to  disregard  the  evidence  of  Beardsley,  it  is  not  a  questioii 
here  whether  such  an  instruction  would  have  been  sufficient;  but 
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it  is  very  certain  that  the  absence  of  such  direction  was  sufficient 
cause  to  entitle  defendant  to  a  new  trial ;  and  upon  this  ground  the 
judgment  is  reversed,  and  the  cause  remanded  for  further  proceedr 
ings. 


THE  STATE  OF  NEVADA  v.  THE  BOARD  OF  COUNTY 
COMMISSIONERS  OP  WASHOE  COUNTY. 

Certiorabi — ^Province  of  the  Writ.  The  proVmce  of  the  writ  of  certiorari  ex- 
tends only  to  the  question  of  jurisdictional  power. 

Board  of  Equalization  of  Special  and  Limited  Jurisdiction.  The  Board 
of  Equalization  is  of  special  and  limited  jurisdiction,  and  its  record  must  show 
aflSrmatively  the  necessary  jurisdictional  facts. 

Equalization — Reduction  of  Assessments.  Under  the  Revenue  Act  of  1866 
(Stats,  of  1866,  168,  Sec.  15)  the  Board  of  Equalization  has  no  power  to  re- 
duce an  assessment  when  the  person  complaining  has  refused  to  give  the  asses- 
sor a  statement  under  oath  of  his  property. 

Sworn  Statement  of  Railroad  Companies.  Under  the  Revenue  Act  of  1860, 
(Stats.  1869,  184)  the  sworn  statement  as  to  the  property  of  railroads,  to  be 
given  to  assessor  for  assessment  purposes,  must  show  affirmatively  that  the 
person  making  it  is  one  of  the  persons  named  in  the  statute,  and  be  subscribed 
by  hioL 

Failure  to  make  Sworn  Statement.  The  punishment  prescribed  for  failure  of 
a  railroad  company  to  make  a  sworn  statement,  as  required  by  the  Revenue 
Act  of  1869,  (Stats.  1869,  184,  Sec.  8)  is  in  addition  to  the  penalty  of  exclus- 
ion from  the  benefits  of  equalization. 

Demand  for  Sworn  Statement — Burden  of  Proof.  Where  a  revenue  Act  pro- 
vided that  a  sworn  statement  of  the  property  of  a  railroad  should  be  furnished 
on  demand  of  the  assessor,  otherwise  it  should  be  deprived  of  the  benefits  of 
equalization ;  and,  no  proper  statement  being  made,  it  was  claimed  by  the 
railroad  company  that  it  did  not  appear  that  there  had  been  any  demand : 
Heldf  that  the  burden  of  proof  was  upon  the  railroad  company  desiring  equal- 
ization to  show  the  fact  of  neglect  to  make  the  demand. 

Certiorari  from  the  Supreme  Court  to  the  Board  of  County 
Commissioners  of  Washoe  County,  sitting  as  the  Board  of  Equal- 
ization of  that  county. 

The  yaluation  of  the  property  of  the  Central  Pacific  Railroad 
Company  in  Washoe  County,  made  September  9th,  1869,  by  Wil- 
liam Thompson,  County  Assessor,  was  one  million,  two  hundred  and 
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three  thousand,  one  hundred  and  thirty-nine  dollars.  The  state- 
ment of  John  Coming  fixed  it  at  four  hundred  and  seventy-fiTe 
thousand,  two  hundred  and  eighty-two  dollars  and  fifteen  cents. 
The  Board  of  Equalization  reduced  it  to  six  hundred  and  fi%«az 
thousand  three  hundred  and  eighty-nine  dollars.  It  was  at  Ae 
instance  and  upon  the  affidavit  of  William  Thompson  that  the  writ 
was  issued. 


By  the  Court,  Whitman,  J.  : 

On  the  first  of  October  last  the  Board  of  County  Commissionen 
of  Washoe  County,  sitting  and  acting  as  a  Board  of  Equalizatkm, 
reduced  the  assessment  for  the  present  fiscal  year  of  l^e  Centnl 
Pacific  Railroad  Company  of  California,  a  corporation  having  s 
certain  portion  of  its  road  and  property  in  this  State  and  the 
County  aforesaid.  Application  being  made  to  this  Court  for  a  writ 
of  certiorari,  the  same  was  issued,  and  thereupon  certain  papen 
and  minutes  have  been  certified  up,  upon  which  decision  is  to  be 
made. 

No  dispute  exists  between  the  contesting  parties  as  to  the  offiee 
of  the  writ,  and  as  that  has  been  heretofore  decided  in  this  Court, 
(^Maynard  v.  Bailey,  2  Nev.  318)  suffice  it  to  say,  that  its  province 
extends  only  to  the  question  whether  the  Board  acted  within  its 
jurisdictional  powers.  To  settle  that  question,  of  course  it  is  proper 
to  review  any  or  all  evidence  certified.  (  Whitney  v.  The  Board 
of  Fire  Delegates,  14  Cal.  479.) 

The  grant  of  power  to  the  Board  will  be  found  in  the  ^'  Act  to 
further  amend  an  Act  entitled  an  Act  to  provide  Bevenue  for  the 
support  of  the  Government  of  the  State  of  Nevada,"  approved 
March  1st,  1866,  section  fifteen,  as  follows:  '^The  Board  of 
Equalization  shall  have  power  to  determine  all  complaints  made  in 
regard  to  the  assessed  value  of  any  property,  and  may  change  and 
correct  any  valuation,  either  by  adding  thereto  or  deducting  there- 
from, if  they  deem  the  sum  fixed  in  the  assessment  roll  either  above 
or  below  its  true  value,  whether  said  sum  was  fixed  by  the  owner 
or  assessor,  except  that  in  case  where  the  person  complaining  of 
the  assessment  has  refused  to  ^ve  the  assessor  his  list  under  oa&t 
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as  required  under  this  Act,  no  redaction  shall  be  made  by  the 
Board  of  Equalization  in  the  assessment  made  by  the  assessor." 

The  Board  is,  in  this  matter  of  equalization,  of  special  and  limited 
jurisdiction,  and  nothing  in  that  regard  is  to  be  presumed  in  its 
fayor.  Its  record  must  show  affirmatively  the  necessary  jurisdic- 
tional fects,  else  the  inference  is  adverse.  (  Whitnetf  v.  The  Board 
of  Fire  Delegates,  14  Cal.  479 ;  Finch  v.  Tehama  County,  29 
Gal.  458;  Plummet  v.  WaterviUe,  32  Maine,  566;  Rhode  v. 
Davis,  2  Ind.  [Carter]  53 ;  Ciiy  of  Lowell  v.  The  County 
Comme.  of  Middlesex,  3  Allen,  550.) 

The  record  in  this  case  discloses  a  paper  purporting  to  be  a  state- 
ment from  the  railroad  company,  with  this  affidavit : 

"State  op  Nevada, 
County  of  Washoe. 

^'  John  Coming,  of  the  Central  Pacific  Railroad  Company,  being 
duly  sworn,  says :  That  the  annexed  statement  contains  a  full, 
true,  particular,  and  correct  account  of  all  the  taxable  property, 
and  its  true  viduation,  belonging  to,  or  in  the  custody,  or  under  the 
control  of  said  rulroad  company,  within  the  County  of  Washoe, 
State  of  Nevada,  and  that  the  statement  here  made  as  to  the  num- 
ber of  miles  of  said  raihroad  within  the  State  of  Nevada,  and  the 
amount  and  value  of  the  rolling  stock  used  in  the  State  of  Nevada, 
is  full,  true,  and  correct. 

"  Subscribed  and  sworn  to  before  me  this  seventeenth  day  of 
August,  A.D.  1869. 

"  J.  R.  LOVEJOY, 

«  J.  P.,  Verdi  Township." 

This  paper  is  certified  as  bemg  ^^  a  full,  true,  and  correct  copy 
of  the  original  statement  of  property  made  by  the  said  company 
and  returned  to  the  Assessor  of  Washoe  County,  Nevada,  as  used 
in  evidence  before  the  Board  of  Equalization  m  the  matter  of 
equaliadng  said  company's  taxes." 

A  statute  of  this  State  entitied  <'  An  Act  supplementary  to  an 
Act  entitled  an  Act  to  provide  Revenue  for  the  Support  of  the  Gov- 
ernment of  the  State  of  Nevada,  approved  March  9th,  1865,  and 
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the  Acts  amendatory  thereof/'  approved  March  6th,  1869,  proYides 
in  its  first  section  thus : 

Section  1.  ^^  In  all  cases  where  a  railroad  is  located  and  is  being 
or  has  been  constructed  in  or  through  two  or  more  of  the  counties 
of  this  State,  the  President,  Secretary,  General  Superintendent,  or 
Managing  Agent  of  the  corporation,  company,  or  persons  owning 
the  same,  or  some  Managing  Agent  thereof  within  the  counly,  shaD, 
within  a  reasonable  time  after  demand  by  tiie  County  Assessor  of 
any  county  in  or  through  which  said  road  is  being  or  has  been  con- 
structed, furnish  to  said  Assessor  a  statement  under  oath  or  affirma- 
tion, which  shall  be  in  writing,  duly  subscribed  and  sworn  to  before 
some  officer  within  the  State  authorized  by  law  to  administer  oatb 
setting  forth    *    *    *." 

The  paper  ofiered  fails  to  comply  with  the  statute  in  several  impo^ 
tant  particulars:  1st.  It  does  not  show  that  the  party  making  the  affi- 
davit was  one  of  the  persons  made  competent  to  render  the  statement 
by  statute.  It  should  affirmatively  appear  that  he  is  such  person,  and 
he  should  also  swear  to  the  fact.  (lAndsay  v.  Sherman^  5  How.  Pr. 
R.  808 ;  Ex  parte  Bank  of  Monroe,  7  Hill,  177 ;  Cunningham  v. 
Goelet,  4  Den.  71 ;  People  v.  Perrin,  1  How.  Pr.  B.  75 ;  WU  ▼. 
Hoover,  5  Wis.  354.)  2d.  The  affidavit  is  not  subscribed.  Upon 
this  point  the  statute  is  peremptory.  The  language  of  tiie  <»ig- 
inal  and  amendatory  Acts  differs  from  that  of  the  supplementil 
above  quoted,  touching  the  statement  and  affidavit.  They  provide 
that  the  Assessor  ^' shall  demand  *  *  *  a  statement  under 
oath  or  affirmation."  These  do  not  provide,  save  inferentially,  f<v 
a  written  statement ;  nor  do  they  require  a  subscription.  There- 
under, perhaps,  it  would  be  sufficient  to  make  an  oral  statement 
under  oath  or  affirmation ;  and  if  the  affidavit  be  written,  it  need 
not  necessarily  be  subscribed ;  (Jackwn  v.  Virgil,  3  Johns,  540; 
MxUiuB  V.  Shafer,  3  Denio,  60 ;  Ude  v.  JohMon,  15  Cal.  58) ; 
but  otherwise  under  the  supplemental  Act.  Therein,  subscriptioo 
is  required ;  why,  is  not  for  this  Court  to  inquire ;  but  from  tlio 
fact  that  the  additional  provision  is  made,  it  follows  that  it  wis 
deemed  proper  or  necessary  by  the  Le^lature ;  and  at  all  events, 
being  required,  it  must  be  done,  else  the  statement  does  not  con- 
form to  tiie  statute.     (^Stane  v.  Marvel,  45  N.  H.  481 ;  Porter  v. 
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CW*  of  Noffolky  5  Gray,  865 ;  Otis  Co.  v.  inhabitants  of  Ware^ 
8  Gray,  609.) 

It  is  claimed  on  behalf  of  the  Board,  that  as  the  supplemental 
Act  provides  a  punishment  for  non-compliance  with  the  require- 
ments of  section  one  above  quoted,  therefore  the  farther  penalty  of 
exclusion  from  the  benefits  of  equalization  should  not  and  cannot  be 
imposed. 

This  is  the  provision  of  the  Act  referred  to : 

Sec.  8.  ^*  K  any  corporation,  company,  or  persons  owning  such 
raiboad  fail,  neglect  or  refuse,  after  being  notified,  to  furnish  a 
statement  for  assessment  and  taxation  as  provided  in  this  Act,  the 
Oounly  Assessor  may  proceed  to  make  the  assessments  in  the  same 
manner  as  in  other  cases,  as  provided  m  the  Act  to  which  this  Act 
is  supplementary ;  and  any  person  upon  whom  a  demand  is  made 
for  a  statement,  as  in  this  Act  provided,  failing,  neglecting,  or  refus- 
ing to  furnish  the  statement  as  required,  without  legal  excuse,  shall 
be  subject  to  the  same  punishment  as  in  other  cases  of  such  failure, 
neglect  or  refusal,  as  provided  in  the  Act  aforesaid." 

A  review  of  all  the  Acts  will  show,  however,  that  a  distinction  is 
and  should  be  made  between  punishment  to  the  offending  party  and 
the  power  of  the  Board.  The  punishment  referred  to  is  prescribed 
in  section  six  of  the  Act  of  1866,  to  which  the  Act  of  1869  is  sup- 
plemental. It  is  probable  that  the  punishment  would  have  followed 
without  the  provisions  of  section  three  of  the  Act  last  named ;  that 
may  be  considered  the  result  of  excessive  caution. 

The  grant  of  power  to  the  Board  is  contuned  in  section  fifteen  of 
the  Act  of  1866,  treating  of  other  and  different  matter  than  that  of 
section  six.  The  two  Acts  are  to  be  read  together,  one  being  sup- 
plemental to  the  other,  and  section  fifteen  applies  to  the  Act  as  a 
whole ;  otherwise,  there  is  no  power  to  equalize  the  assessments  of 
railroad  companies,  as  the  only  grant  of  power  of  equalization  is  to 
be  found  in  the  section  referred  to,  and  thereby  the  Board  is 
explicitly  deprived  of  power  to  reduce  the  assessment  of  a  party 
refusmg  ''  to  give  the  Assessor  his  list  under  oath,  as  required  under 
this  Act."  What  Act  ?  Why,  the  Act  as  a  whole.  The  list  to 
be  ^ven  in  one  way  by  certam  parties  named ;  in  another,  by  rail- 
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road  companies,  whose  form  and  requirements  of  list  are  prescribed 
in  the  Act  of  1869. 

It  is  further  claimed  that  there  is  no  proof  that  the  Assessor 
ever  demanded  a  statement  of  the  party  in  question,  and  therefore 
it  cannot  be  said  that  there  was  a  refusal  to  render  one,  and  Aat 
unless  there  was  such  refusal,  the  Board  had  jurisdiction.  Aside 
from  the  general  proposition  that  the  officer  must  in  this  and  omilir 
instances  be  presumed  to  have  done  his  duty  until  the  contniy 
appears,  (Rartwell  v.  Mootj  19  John.  345)  the  burden  of  proof  is 
upon  the  party  desiring  relief  from  the  Board,  to  show  the  &ci  of 
the  officer's  neglect.  (JVinnmmmet  Co,  y.  AMenor  Ibum  <f 
Chelsea,  6  Cush.  477.) 

That  the  Central  Pacific  Railroad  Company  so  understood  tlie 
law,  is  evident  from  the  offer  of  the  paper  heretofore  referred  to  in 
evidence.  This  is  clidmed  as  a  substantial  compliance  with  the 
statute ;  perhaps  under  some  circumstances  it  might  be,  but  as  tUs 
ifi  a  jurisdictional  question  of  power,  neither  this  Court  nor  the 
Board  of  Equalization  of  Washoe  County  can  deem  any  compiiaDce 
substantial,  save  one  literal. 

The  statute  is  plab  and  simple  in  its  requirements.  While  it 
should  not  be  so  construed  as  to  entrap  the  unwary,  on  the  other 
hand  its  positive  provisions  cannot  be  frittered  away  by  judidal 
interpretation.  The  Company  failed  to  show  the  making  of  the 
statutory  statement.  Failure  to  make  such  is  a  refusal,  under  the 
statute.  In  such  case,  the  Board  of  Equalization  had  no  jniisdie- 
tion  of  the  case  upon  complaint  of  undue  assessment,  and  no  ri^t 
to  reduce ;  and  in  attempting  so  to  do,  exceeded  its  powers. 

It  is  therefore  ordered  and  adjudged,  that  all  the  proceedings  hid 
by  the  Board  of  Equalization  of  Washoe  County,  State  of  Nevada, 
touching  the  reduction  of  the  assessment  of  the  Central  Pacific  Bail- 
road  Company  of  California,  for  the  fiscal  year  1869,  be,  and  die 
same  are  hereby  annulled. 

Let  judgment  be  entered  accordingly. 
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THE    STATE    OF    NEVADA  ex   rbl.   S.  W.  McGUIRE, 
Respondent,  v.  THOMAS  A.  WATERMAN,  Appellant. 

Maivdamus — Rktiew  or  Action  or  Rbgistrt  Aqentb.  Under  sections  six  and 
eight  of  the  Registry  Law,  (Stats.  1869,  140)  the  functions  of  the  writ  of  man- 
damus are  enlarged  so  as  to  allow  a  hearing  of  evidence,  and  an  enforcement 
by  such  writ  of  the  proper  registration  of  an  elector,  or  the  erasure  of  a  name 
improperly  registered :  being  in  effect  a  review  of  judicial  or  discretionary 
action  of  the  Registry  Agent. 

Mandamus  Not  Issued  When  Fruitless.  A  mandamus  will  not  issue  to  require 
the  performance  of  a  duty,  unless  it  appear  that  the  defendant  has  it  in  his 
power  to  perform  the  duty  required. 

Elko  County  Registration.  Where  the  Act  to  create  Elko  County  (Stats. 
1869,  163)  required  certain  Registry  Agents  to  register  the  names  of  electors 
before  June  21st,  1869;  and  after  that  date  a  mandamus  was  issued  to  com- 
pel one  of  them  to  erase  names  improperly  registered :  Held,  that  the  Registry 
Agent  was  funchu  officio  ;  that  the  writ  consequently  could  not  be  complied 
with,  and  that  it  was  therefore  improperly  issi^d. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

Harl  ^  Smithj  for  Appellant. 

I.  To  authorize  the  issuance  of  mandamus,  it  must  appear  that 
defendant  yet  has  it  in  his  power  to  perform  the  duty  required  of 
him.  (12  Barb.  217  ;  15  Barb.  607 ;  24  Barb.  166 ;  11  How. 
Pr.  89 ;  7  Abb.  Pr.  34.) 

n.  The  writ  will  not  issue  where  it  would  be  unavailing  from 
want  of  power  in  the  defendant  to  comply.  (12  Barb.  217  ;  15 
Barb.  607  ;  24  Barb.  166  ;  11  How.  Pr.  89 ;  18  How.  Pr.  805  ; 
4  Abb.  Pr.  84 ;  28  Cal.  429.) 

ni.  The  writ  will  not  be  allowed  in  cases  where  corporations 
and  ministerial  and  other  officers  have  acted  judicially,  nor  where 
they  have  a  discretion  with  regard  to  the  performance  of  an  act. 
(1  Den.  617  ;  12  Barb.  446 ;  15  Barb.  608 ;  22  Barb.  114  ;  39 
Barb.  661 ;  12  Johns.  414 ;  19  John.  259 ;  9  Wend.  508  ;  1  Hill, 
862 ;  4  Cal.  177  ;  10  Cal.  876  ;  22  Cal.  84.) 

lY.  The  writ  will  not  lie  to  a  Court  acting  under  a  special 
commission  which  has  expired  by  its  own  limitation  previous  to  the 
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application  for  the  writ.    (20  Wend.  108  ;  Stats.  1869, 153,  Sees. 
8-5.) 

y.  The  alternative  writ  was  not  served  till  June  22d,  1869, 
twenty-two  days  after  the  date  in  which  defendant  is  required  by 
law  to  certify  the  registry  list  to  the  County  Gommiffiionera,  and 
one  day  aft^r  the  election  held  under  the  Act  of  the  Legislatore 
organizing  the  County  of  Elko.  The  order  for  the  peremptory  writ 
was  made  August  10th,  1869,  fifty  days  after  the  organization  of 
the  County  of  Elko,  and  thirty-four  days  after  the  county  and 
township  officers  had  entered  upon  their  official  duties.  The  wril 
therefore  will  not  lie :  First,  because  it  is  not  in  the  power  of  de- 
fendant to  comply ;  second,  because  it  would  be  unavuling  from 
want  of  power  in  defendant  to  comply. 


I 


r.  Mayenhaum,  for  Respondent. 
By  the  Court,  Johnson,  J. : 

The  controversy  in  this  case  grows  out  of  certiun  proceedingi 
had  under  "An  Act  to  Create  the  County  of  Elko,  and  to  Provide 
for  the  Organization  thereof,"  approved  March  5th,  1869,  (Stats. 
1869, 153)  wherein  the  immediate  organization  of  said  county  wu 
conditional  upon  there  being  registered  more  than  one  thooaaiid 
legal  voters  therein,  previous  to  the  twentieth  of  May,  1869.  It 
appears  that  Thomas  A.  Waterman  was  duly  appointed  and  quafi* 
fied  as  one  of  the  Re^try  Agents,  authorized  by  section  three  of 
said  Act ;  and  that  within  the  periods  prescribed  therein,  he  regis- 
tered the  names  of  four  hundred  and  twenty-six  persons,  as  quali- 
fied to  vote  in  such  County  of  Elko. 

On  the  nineteenth  of  June,  1869,  Maguire,  the  relator  herein, 
presented  his  petition,  under  oath,  to  said  District  Court,  in  which 
among  other  averments  it  is  alleged  that  "  he,  the  petitioner,  is  a 
qualified  elector  of  said  county ;  that  of  the  several  persons  regis- 
tered by  Waterman,  as  Registry  Agent  aforesaid,  Reuben  S.  Dick- 
erson  and  one  hundred  and  twenty-four  others,  (whose  names  are 
stated)  are  not  legal  or  qualified  voters,  nor  entitled  to  be  so  regi^ 
tered ;  and  that  said  Registry  Agent  registered  the  names  of  said 
persons  in  fraud  of  the  Act  before  cited ;  that  on  the  sizteendi  of 
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June,  1869,  he  duly  filed  with  «idd  Registry  Agent,  affidavits  in 
writing — that  is  to  say,  one  affidavit  for  each  of  said  persons  so 
illegally  registered — ^which  affidavits  set  forth,  that  sadd  S.  W.  Mc- 
Guire is  a  qualified  elector  of  said  county ;  that  said  persons,  or 
either  of  them,  or  any  of  them,  never  were  nor  are  they  now,  nor 
will  they  ever  be,  on  the  said  twenty-first  day  of  June,  1869,  citi- 
zens of  the  United  States  and  the  State  of  Nevada.  That  they,  or 
either,  or  any  of  them,  will  not  on  said  day  have  actually  resided  in 
said  State  six  months  next  preceding  said  day ;  that  they,  and  each 
of  them,  left  the  said  County  of  Elko  and  State  of  Nevada,  with 
the  purpose  of  remaining  absent  therefrom ;  that  the  said  affiant 
then  and  there  objected  in  writmg  to  the  right  to  vote  and  the  reg- 
istration of  said  persons  and  each  of  them ;  and  that  he  then  and 
there,  challenged  each  of  them  on  the  said  grounds,  and  demanded 
of  said  Begistry  Agent  to  issue  a  notice  or  notices  to  each  of  said 
persons  to  appear  and  answer  said  objections  according  to  law,  and 
the  questions  put  to  them  by  the  said  Registry  Agent ;  and  that 
each  of  them  be  stricken  from  said  registry ;  and  this  affiant  then 
and  there  demanded  of  said  Be^stry  Agent  to  issue  and  sign  a 
notice  to  each  of  said  persons,  notifying  them  to  appear  before 
him,  the  said  agent,  at  his  said  office,  at  the  time  therein  to  be 
specified  by  said  agent,  then  and  there  to  answer  under  oath  such 
questions  as  may  be  propounded  to  each  of  them,  touching  their 
qualifications  as  electors. 

^^  That  the  said  Registry  Agent  then  and  there  neglected  and 
refused,  and  ever  since  has  neglected  and  refused,  and  still  neglects 
and  refuses,  to  issue  such  notices,  with  the  intent  to  deprive  this 
affiant  of  his  right  to  challenge  said  illegally-registered  persons,  and 
with  the  intent  to  force  the  organization  of  said  county  by  illegal 
voters,  and  in  fraud  of  swd  Act.  *  *  «  That  without  said 
persons  so  illegally  registered,  there  are  not  one  thousand  persons 
re^tered  in  said  County  of  Elko.  Wherefore,  this  affiant  prays 
that  an  alternative  writ  of  mandamus  issue  to  compel  said  Registry 
Agent  to  issue  such  notices,  and  to  erase  from  said  registry  the 
names  of  said  persons  immediately  after  service  of  such  writ,  or 
show  cause  before  said  Court  why  he  has  not  done  so."  Thereupon, 
the  Court  issued  the  writ  in  conformity  with  the  prayer  of  petitioner, 
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making  the  same  returnable  on  th»  thirtieth — service  of  which  was 
had  on  the  twenty-second  of  said  month.  '  Waterman  made  Us 
showing  hj  way  of  answer ;  also,  moved  to  discharge  the  writ  upon 
several  grounds ;  but  from  the  view  we  take  of  these  proceedings, 
it  is  unnecessary  to  pursue  its  history  further,  than  to  state  that  on 
the  tenth  of  August,  after  the  trial  and  determination  of  certvn 
issues  of  fact  by  a  jury,  the  Court  awarded  judgment  that  a  pe^ 
emptory  writ  of  mandate  be  issued  to  said  Waterman,  as  Begistiy 
Agent,  requiring  and  compellmg  him  to  erase  forthwith  (rom  said 
registry  the  names  of  the  persons  aforesaid,  to  wit:  Reuben  S. 
Dickerson,  and  the  one  hundred  and  twenty-four  others  named  in 
said  petition;  and  from  said  judgment  Waterman  brings  his  appeil 
upon  the  judgment  roll  alone. 

Under  sections  six  and  eight  of  the  ^'Act  to  Provide  for  the 
Registration  of  the  Names  of  Electors,  and  to  prevent  Frauds  it 
Elections,"  (Stats.  1869, 140)  the  extent  of  the  power  of  District 
Courts  and  Judges  thereof  to  inquire  into  and  determine,  by  means 
of  the  writ  of  mandamus,  the  right  of  registration,  is  in  one  par> 
ticular  enlarged  beyond  the  ordinary  functions  of  such  writ  as 
understood  at  comtnon  law,  and  under  our  general  statutes — m 
this,  that  it  authorizes  the  Court  or  Judge  to  hear  the  evidence  and 
enforce,  by  peremptory  writ,  the  proper  registration  of  an  elector, 
or  to  erase  from  the  registered  list  of  electors  the  name  of  any  pe^ 
son  therein  registered — which  is,  in  effect,  a  review  of  matters 
wherein  the  Registry  Agent  has  acted  jvdiciaUy  and  dUcretionalhf 
in  granting  or  refusing  the  application.  But  otherwise,  in  all  essen- 
tial respects,  the  writ  and  proceedings  under  it  stand  unaffected  by 
the  Act  in  question,  and  must  be  governed  by  those  general  princi- 
ples and  rules  applicable  thereto.  Among  them  are:  Ist  To 
authorize  the  issuance  of  the  writ  of  mandamus,  the  act  required 
to  be  performed  must  be  a  duty  resultmg  from  the  office,  and  en- 
joined by  law.  (Prac.  Act,  title  MandamM.)  2d.  It  must  appear 
that  defendant  yet  has  it  in  his  power  to  perform  the  duty  required 
of  him ;  and  the  writ  will  be  refused  if  it  be  manifest  that  it  would 
be  vain  and  fruitless,  or  cannot  have  a  beneficial  effect.  (Tai^ang 
on  Mandamus,  17 ;  People  v.  Supervi9or8  of  OreenCy  12  Wend. 
217 ;  People  v.  Supervisors  of  WestchaUTy  15  Wend.  607 ;  G*- 
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nidi  Life  Ass.  Co.  v.  Board  of  Supervisors^  New  York^  24  Wend. 
166.) 

The  Act  creating  the  Oounfy  of 'Elko,  in  section  three  provides 
that  the  Registry  Agents  appointed  by  the  Board  of  County  Com- 
missioners shall  have  power  and  authority,  and  it  shall  be  their 
duty,  previous  to  the  twentieth  day  of  May,  1869,  to  register  all 
the  legal  voters  properly  entitled  to  be  registered  within  their  dis- 
tricts or  precincts,  offering  to  do  so.  Such  registration  shall  be 
conducted  in  all  respects  under  the  provisions  of  the  registry  laws 
of  this  State.  Each  of  said  Registry  Agents  shall,  prior  to  the 
first  of  June,  1869,  certify  to  said  Board  of  County  Commissioners 
the  number  of  voters  by  each  registered ;  also  the  registry  lists 
from  which  the  certificate  is  made,  or  a  copy  thereof."  It  is 
fdrthermore  provided  in  said  Act,  section  four,  that  "  if  it  shall 
appear  from  the  certificates  of  the  Registry  Agents,  supported  by 
an  examination  of  the  registry  lists,  (or  a  copy  thereof)  that  more 
than  one  thousand  voters  have  been  roistered  within  the  county, 
such  fact  shall  be  properly  noted,  or  entered  on  the  minutes  of  the 
proceedings  of  said  Board,  and  the  Board  shall  make  an  order  for 
the  organization  of  the  county,  by  an  election  of  county  and  town- 
ship officers.  *  *  *  If  it  appears  that  the  number  of  registered 
voters  is  less  than  one  thousand,  the  election  for  county  officers 
shall  be  held  on  the  day  of  the  general  election,  in  the  year  a.d. 
1870,  *  *  *  provided^  tho  special  election  herein  provided 
for,  (which  under  section  fiv^,  is  fixed  for  the  third  Monday  of 
June,  1869,  being  the  twenty-first  day  of  the  month)  if  held,  shall 
be  so  held  under  the  registration  herein  provided  for.  A  new 
registration  shall  be  made  for  the  election  in  the  year  1870."  *  * 
Section  eight  of  the  Registration  Act  before  cited  further  defines 
the  duties  of  the  Registry  Agents,  and  among  others  therein 
enumerated,  they  are  required  to  hear  and  determme  objections 
made  in  a  ^ven  way,  to  any  person  registered  and  notified  of  such 
objections,  ^^  until  six  o'clock  p.m.  on  the  fourth  day  previous  to  the 
day  of  election."  But  in  respect  to  any  and  all  of  the  questions 
arising  upon  matters  stated  in  the  petition,  concerning  the  duty  of 
such  Registry  Agents,  they  are  subordinate  to,  and  must  follow  tiie 
determination  of  the  leading  and  principal  question  raised  by  this 
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appeal.  Was  it  a  duty  resulting  from  his  office  as  Re^try  Agent 
and  within  the  power  of  Waterman  to  comply  with  the  mandate  of 
the  District  Court  of  August  10th,  to  erase  the  names  of  the  per- 
sons named  from  such  registry-roll  ?  It  has  been  shown  that  Hbe 
creation  of  the  office  and  the  duties  imposed  upon  the  Registry 
Agents  was  for  a  special  purpose,  having  reference  to  the  organiia- 
tion  of  the  county,  and  the  special  election  of  the  twenty-first  of 
June.  No  other  election  was  authorized  or  could  possibly  occor 
until  the  general  election  in  1870,  and  then,  as  we  have  shown  by 
the  law,  it  was  subject  to  a  new  registration,  with  which  these 
officers  under  their  original  appointment  could  have  no  duties  to 
perform.  Thus  it  is  seen,  that  the  authority  and  correspondm^y 
the  duiy  of  the  Registry  Agent  was  covered  by  a  speciiJ  coift- 
mission  which  at  furthest  could  not  extend  beyond  the  day  appomted 
for  the  special  election,  the  twenty-first  of  June.  As  before  stated, 
the  alternative  writ  was  served  on  the  twenty-second  of  June,  the 
day  following  the  appointed  time  of  such  election,  whilst  the  min- 
datory  writ  was  not  directed  to  issue  until  the  tenth  of  August, 
when  such  Registry  Agent,  even  at  the  earliest  of  these  dates,  was 
functus  officio.  The  writ  will  not  be  granted  in  such  a  case.  (The 
People  V.  Monroe^  Oyer  and  Terminer,  20  Wend.  108.) 

Although  the  matters  stated  in  the  petition  may  show  a  disregard 
of  official  duty  by  such  Registry  Agent,  yet  it  was  beyond  his 
power  to  correct  his  action  or  in  fact  to  act  in  any  way  as  a  Re^stiy 
Agent  when  the  first  writ  was  served ;  much  less  at  the  later  time 
when  a  peremptory  writ  was  ordered.  The  acts  we  have  cited 
furnished  a  sufficient  reply  to  the  petition,  and  inquiry  need  have 
extended  no  further  to  show  that  the  commands  of  the  later  writ 
could  not  be  complied  with,  for  he  was  no  longer  an  officer  under 
the  law,  and  that  '^  its  issuance  would,"  in  the  language  of  tfie 
authorities  herein  cited,  "  be  vain  and  fruitiess,  and  could  have  no 
beneficial  effect."  Hence  we  conclude  that  the  Court  below  erred 
in  allowing  the  peremptory  writ,  and  therefore  it  is  ordered  that 
such  judgment  be  reversed,  with  directions  to  dismiss  the  petitioiL 
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THE  STATE  OF  NEVADA  kx  bbl,  WILLIAM  T.  O'NEALE 

V.  J.  G.  McCLINTON. 

Iksanitt  of  District  Jddos.  Where  a  District  Jadge  was  pronounced  insane 
and  sent  to  an  insane  asylum  under  the  provisions  of  the  statute  for  the  care 
of  insane  persons,  (Stats.  1869,  104)  and  upon  a  certificate  thereof,  the  Gover- 
nor appointed  another  person  to  fill  his  ofiSce  as  in  case  of  a  vacancy :  Held^ 
that  the  office  was  not  vacant,  and  that  the  appointment  of  another  Judge  was 
void. 

Statittk  Conc?er3iino  Insane  Persons — ^Vacancy  in  Office.  The  finding  and 
declaration  of  an  incumbent  of  the  office  of  District  Judge  to  be  insane,  in 
accordance  with  the  provisions  of  the  statute  for  the  care  of  the  insane  (Stats. 
1869,  104)  does  not  create  a  vacancy  in  his  office. 

Constitutional  Construction — Removal  of  Judges  from  Office.  As  the  Con- 
stitution (Art  YII,  Sec.  8)  provides  for  the  removal  from  office  of  Judges  in  a 
certain  manner  by  the  Legislature,  such  provision  is  exclusive  and  prohibitory 
upon  the  Legislature  of  other  means  for  such  removal. 

Office,  row  Vacated.  An  office  presently  filled  cannot  become  vacant  without  a 
removal  either  voluntary  or  involuntary ;  when  voluntary,  no  judicial  determi- 
nation resulting  in  vacation  is  necessary ;  when  involuntary,  such  determination 
is  essential,  unless  otherwise  provided  by  the  Constitution  or  laws  in  pursuance 
thereof. 

Aboument  of  Inconteniencs.  The  argument  of  inconvenience  can  have  no 
weight  in  the  construction  of  a  law ;  or  at  most,  only  in  the  case  of  a  very 
doubtful  point. 

This  was  an  original  proceeding  in  the  Supreme  Court  in  the 
nature  of  qua  warravto  to  inquire  into  the  right  of  the  defendant 
to  hold  the  office  of  District  Judge  of  the  Eighth  Judicial  District. 
It  appeared  that  on  May  27th,  1869,  Judge  Chase  was  taken 
before  Judge  Wright  of  the  Second  Jud,icial  District,  declared  to 
be  insane,  and  in  accordance  with  the  statute  ordered  to  be  con- 
veyed  to  the  Insane  Asylum  at  Stockton,  in  California.  The  testi- 
mony of  the  physicians  on  the  inquest  showed  that  he  was  mono- 
maniacal  and  belligerent ;  subject  to  sudden  paroxysms  of  passion, 
and  disposed  to  quarrel  with  his  friends ;  that  there  was  no  perma- 
nent hallucination;  that  he  had  rational  intervals,  but  that  his 
disease  was  mcreasing. 

Mesick  ^  Seelt/j  for  Relator. 

L     When  the  office  of  District  Judge  is  once  filled,  it  can  only 
22 
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become  vacant  in  one  of  three  ways :  First,  by  the  deaOi  of  the 
incumbent ;  second,  by  the  resignation  of  the  incumbent ;  or,  third, 
by  the  removal  of  the  incumbent  from  the  office  by  competent 
authority.  It  is  admitted  that  S.  H.  Chase  was  duly  elected  Judge 
at  the  November  election  in  1866,  and  unless  the  office  has  since 
become  vacant,  (the  term  of  office  being  four  years)  Chase  is  still 
Judge,  and  the  defendant  is  a  usurper.  Chase  has  neither  died  nor 
resigned  his  office,  and  consequently  is  Judge,  unless  he  has  been 
removed  from  office ;  and  he  has  not  been  removed,  because  the 
Legislature  has  not  acted  in  the  premises,  and  no  other  authority 
has  power  to  remove  a  District  Judge.  (Const.,  Art.  VDI,  Secs. 
3  and  4.) 

n.  The  statute  of  1866  (Stats.  1866,  237,  Sec.  85)  does  not 
necessarily  include  the  office  of  District  Judge,  and  was  piobaUy 
passed  in  pursuance  of  the  requirements  of  section  four,  artide 
eight,  of  the  Constitution,  in  order  to  provide  for  the  removal  of 
civil  officers  other  than  Judge,  etc.  But  if  the  office  of  District 
Judge  is  included  within  said  section  thirty-five,  to  that  extent  the 
section  is  void  under  Che  Constitution. 

UI.  If  section  thirty-five  does  include  the  office  of  IKstrict 
Judge,  and  it  be  valid.  Judge  Ohase  has  never  been  found,  upon  a 
commission  of  lunacy  issued  to  determine  the  fact,  to  be  a  confirmed 
insane  person,  or  confirmed  lunatic.  The  proceedings  had  to  ascer- 
tain his  mental  condition  were  not  upon  such  a  commission  of  lunacj 
as  is  required  by  the  section  referred  to,  nor  a  commission  of  lunacj 
at  all  in  any  legal  sense.  (2  Barb.  Chan.  Practice,  226  and  242, 
Sec.  3.)  The  commission  was  not  issued  by  any  Court,  nor  were 
the  proceedings  which  were  had  in  the  premises  had  in  Court,  nor 
entered  of  record  in  Court,  but  were  ex  parte,  and  .had  at  the 
Judge's  chambers.  Besides,  Judge  Chase  was  not  found  to  be  a 
confirmed  lunatic ;  on  the  contrary,  he  was  found  to  be  temponmly 
and  curably  insane.  The  proceedings  were  had  under  the  prom- 
ions  of  the  Act  of  1869,  passed  to  provide  for  the  curing  of  persons 
temporarily  insane.  Confirmed  lunatics  are  excluded  from  the 
benefit  of  that  Act. 


1869.]  SUPREME  COURT  OF  NEVADA.  331 


O'Neale  v.  McGlinton. 


WellSy  Seawdl  ^  Boring^  for  Respondent. 

I.  It  is  contended  that  the  mode  pointed  out  in  article  eight, 
section  three,  of  the  Constitution,  is  the  only  constitutional  mode  of 
ousting  from  office  a  District  Judge.  We  would  hazard  nothing, 
were  we  to  admit  the  proposition  to  be  true  and  logical.  Removal 
from  office  is  one  thing ;  what  act,  omission,  or  event  shall  render 
an  office  vacant,  is  another  and  quite  a  different  thing.  While  it 
may  be  true  that  one  judicial  tribunal  cannot,  by  proceedings  insti- 
tuted, remove  a  Judge,  it  is  certainly  true  that  when  an  act  has 
been  done,  or  an  omissionf  has  been  made,  or  an  event  has  occurred 
which,  per  «e,  vacates  the  office,  a  Court  or  Judge,  as  the  facts  and 
nature  of  the  case  may  justify  and  require,  may  judicially  declare 
that  the  act  was  done,  the  omission  made,  or  the  event  had  trans- 
pired, which  rendered  the  office  vacant,  and  that  **  thereby  the 
office  became  and  is  vacant."  That  would  not  be  removing  the 
incumbent,  for  he  would  not  be,  de  jure^  an  incumbent,  after  the 
doing  of  the  act,  making  of  the  omission,  or  happening  of  the  event, 
vacative  in  its  operation  and  result. 

The  spirit  of  the  constitutional  provision  relied  on  does  not  con- 
template cases  of  insanity.  The  cases  then  and  there  sought  to  be 
provided  for  were  those  in  which  the  will  and  willfulness  of  incum- 
bents would  necessarily  have  to  be  met  and  dealt  with.  When  a 
man  is  insane,  he  is,  so  far  as  the  discharge  of  official,  even  the 
ordinary,  duties  of  life  are  concerned,  legally  dead:  not  so,  when 
from  long  protracted  debility  one  fails  to  perform  the  functions  of 
an  office — a  case  clearly  contemplated  in  the  adoption,  after  much 
debate,  of  the  fundamental  provisions  referred  to. 

n.  "What  is  "  confirmed  insanity,"  in  contemplation  of  the  stat- 
ute of  1866,  237,  Sec.  85  ?  Permanent,  incurable,  or  life-long 
insanity  could  not  have  been  meant ;  otherwise,  why  not  so  have 
expressed  it?  If  meant,  how  would  the  fact  ever  be  ascertained 
and  judicially  determined  ?  Few,  if  any,  even  of  the  best  skilled 
and  profoundest  physicians,  would  run'  the  hazard  of  swearing  that, 
as  a  fact,  a  man  was  insane  and  would  never,  in  any  event,  under 
9akj  circumstances,  be  cured,  or  recover  from  it.     A  man  may,  as 
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we  understand  our  language,  be  conjirmedly  insane,  and  still  nol 
be  permanently  so  for  lifetime,  absolutely  incurable  and  irrecoyera- 
ble.  A  man  may  have  confirmed  insanity,  as  he  may  have  con- 
firmed cholera,  small-pox,  or  fever,  and  be  cured  or  recover.  Evi- 
dently, the  fact  intended  to  be  arrived  at,  as  contemplated  in  the 
statute,  is :  ^'  Is  the  incumbent  incapacitated,  by  reason  of  fixed  or 
settled  insanity,  to  perform  the  functions  of  the  office  ?"  The  ri^ts 
of  incumbents  do  not  alone  govern  in  such  cases — ^those  of  the 
public  must  be  observed  and  preserved  as  well. 

III.  Was  Judge  Chase  found  to  be  insane  by  a  '^  commisoon  of 
lunacy,"  as  contemplated  by  the  statute  ?  It  is  contended  that  the 
commission  of  lunacy  contemplated  is  a  common-law  commissi<m  of 
lunacy.  We  think  not.  But  if  prior  to  the  statute  of  1869  such 
a  commission  would  have  been  requisite,  it  would  not  now,  as  &at 
statute  prescribes  the  mode  of  ascertaining  and  adjudging  insanity. 
Clearly,  a  commission  of  lunacy  being  provided  for  in  the  last  named 
statute,  it  supersedes  the  common-law  commission,  and  is  efiectoal, 
inasmuch  as  it  requires  witnesses,  inquest,  and  judgment 

lY.  Judge  Chase  has  been,  in  the  mode  established  and  defined 
by  the  law  of  the  State,  judicially  declared  insane ;  and  under  that 
law,  his  insanity  was  found  not  to  be  of  a  harmless  character ;  on 
the  contrary,  so  confirmed  and  dire  as  to  render  him  unsafe  and 
dangerous  to  be  at  large,  and  requiring,  in  the  opinion  of  the  inqiD&- 
itors  and  the  judgment  of  the  Judge,  his  confinement  in  an  insane 
asylum.  He  could  not  have  been  committed  to,  or  received  in,  that 
asylum  upon  an  examination  under  a  common-law  commissioik  of 
lunacy,  or  in  any  other  way  examined  and  committed,  save  m  the 
mode  in  which  he  was — the  statutory  mode.  That  examinalkn, 
and  judgment,  and  commitment,  rendered  the  fact  of  his  insaoitj 
re%  adjudicata.  No  good  end  could  then  be  attained  by  a  reexam- 
ination and  readjudication  of  the  same  fact,  under  a  common-law 
commission — it  is  not  contemplated  by  any  law,  and  would  be  labor 
in  vain. 

By  the  Court,  Whitman,  J. : 

This  proceeding  is  in  the  nature  of  qw>  warranto^  informing  tiiat 


1869.]         SUPREME  COURT  OF  NEVADA.  333 


O^Neale  v.  McClinton. 


defendant  has  entered  into  and  usurped  the  office  of  District  Judge 
of  the  Eighth  Judicial  District  of  the  State  of  Nevada,  and  pray- 
mg  his  exclusion  therefrom. 

It  appears  from  the  pleadings  and  evidence  that  S.  H.  Chase 
was  duly  elected  to  fill  said  office  for  a  term  ending  with  the  first 
Monday  of  January,  1870.  That  on  the  twenty-seventh  of  May, 
1869,  said  Chase  was  under  certain  statutory  proceedings  declared 
insane,  and  sent  to  the  Insane  Asylum  at  Stockton,  California,  as 
by  such  statute  provided ;  and  that  upon  certificate  of  such  action 
the  Governor  of  the  State,  deeming  the  office  vacant  therefor,  on 
the  fourteenth  day  of  July,  1869,  issued  a  commission  to  defend- 
ant, who  thereunder  qualified  in  legal  form,  and  has  since  been, 
and  is  now,  acting  as  such  Judge.  The  sole  question  in  the  case 
is,  whether  there  was  a  vacancy  to  be  filled — all  the  proceedings 
had  being  admitted  to  be  formally  correct. 

The  Act  followed  is  entitled  "An  Act  to  provide  for  the  care  of 
the  Insane  of  the  State  of  Nevada,  and  to  create  a  Fund  for  that 
purpose."  (Stats.  1869, 104.)  The  title  and  text  of  the  statute 
correspond,  and  the  former  fully  indicates  the  entire  purpose  and 
object  of  the  latter,  which  was  not  intended  to  result,  in  any  event, 
in  a  judicial  determination  creating  a  vacancy  in  any  office.  Had, 
however,  this  been  its  intention  or  result  it  would,  as  applied  to 
judicial  officers,  be  void,  because  clearly  repugnant  to  the  Consti- 
tution of  this  State.  That  provides,  touching  such,  thus :  Art.  YII, 
Sec.  8 — "  For  any  reasonable  cause,  to  be  entered  on  the  journals 
of  each  house,  which  may  or  may  not  be  sufficient  grounds  for  im- 
peachment, the  Chief  Justice  and  Associate  Justices  of  the  Su- 
preme Court,  and  Judges  of  the  District  Courts,  shall  be  removed 
firom  office  on  the  vote  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  Legislature ;  and  the  Justice  or  Judge  complained 
of  shall  be  served  with  a  copy  of  the  compliant  against  him,  and 
shall  have  an  opportunity  of  being  heard  in  person  or  by  counsel  in 
his  defense :  providedj  that  no  member  of  either  branch  of  the 
Legislature  shall  be  eligible  to  fill  the  vacancy  occasioned  by  such 
removal. 

Sec.  4.  "  Provision  shall  be  made  by  law  for  the  removal  from 
office.of  any  civil  officer  other  than  those  in  this  article  previously 
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specified,  for  malfeasance  or  nonfeasance  in  the  performance  of  his 
duties." 

Such,  or  similar  provisions,  at  the  time  of  their  adoption  by  the 
Constitutional  Convention  of  Nevada,  were  neither  new  nor  smga- 
lar,  having  been  therebefore  incorporated  in  the  Constitutions  of 
many  States  of  this  Union.  That  there  is  a  lack  of  judicial  inter- 
pretation of,  or  decision  upon  their  meaning  or  effect,  must  be  at- 
tributed to  the  fact  that  the  same  is  clear  and  evident.  When 
called  in  question,  however,  they  have  been  held  to  be  exclusive 
and  prohibitory  upon  the  Le^slature  against  the  employment  of 
other  means  for  the  removal  of  officers  within  their  purview. 

An  office  presentiy  filled  cannot  become  or  be  vacant  without  a 
removal,  either  voluntary  or  involuntary.  When  voluntary,  no  jo- 
dicial  determination  resulting  in  vacation  is  necessary ;  when  inv<^ 
untary,  such  determination  is  essential,  unless  otherwise  provided 
by  the  Constitution  or  laws  in  pursuance  thereof;  and  in  all  cases  is 
of  that  nature  by  whatever  body  performed.  (JPage  v.  Hardin^ 
8  B.  M.  648.) 

In  the  case  of  Lowe  v.  Commonwealth^  considering  a  statute 
providing  for  the  suspension  firom  office  of  a  county  .jailer,  claimed 
to  be  unconstitutional  because  the  Constitution  had  provided  that 
such  officer,  with  others  named,  should  ^^  be  subject  to  indictment 
or  presentment  for  malfeasance  or  nonfeasance  in  office,"  con- 
viction to  vacate  the  office,  the  Court,  by  Chief  Justice  Stiles,  says: 
^^  But  the  question  yet  remidns  to  be  decided  whether  the  Legis- 
lature can  prescribe  any  other  mode  of  removing  such  officers  from 
office  than  those  furnished  by  the  Constitution,  or  enact  a  law 
whereby  such  officers  may  be  suspended  from  a  performance  of  the 
duties  of  their  respective  offices,  and  deprived  of  the  emolumeots 
of  the  same,  which  suspension — so  far  as  the  officer  is  concerned — 
would  be  certainly  tantamount  to  a  removal.  It  seems  to  us  that 
.there  can  be  but  one  view  of  this  question,  which  is,  that  wherever 
the  Constitution  has  created  an  office  and  fixed  its  term,  and  has 
also  declared  upon  what  grounds,  and  in  what  mode,  an  incumbent 
of  such  office  may  be  removed  before  the  expiration  of  his  term,  it 
is  beyond  the  power  of  the  Legislature  to  remove  such  officer,  or 
suspend  him  from  office  for  any  other  reason  or  in  any  other  mode 
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than  the  Constitution  itself  has  furnished.  To  recognize  the  exist- 
ence of  such  power  would  be,  in  effect,  to  saj  that  these  provisions 
of  the  organic  law  of  the  land  are  subject  to  legislative  caprice, 
and  to  that  extent,  to  defeat  and  violate  the  restrictions  and  safe- 
guards which  were  inserted  in  the  Constitution  in  order  to  give  it 
permanence  and  stability.  The  results  of  such  a  doctrine  might  be 
pernicious  in  the  extreme. 

"  The  Governor's  term  of  office  is  fixed  by  the  Constitution. 
That  instrument  likewise  provides  how  he  may  be  impeached  and 
removed,  and  declares  that  all  impeachments  shall  be  tried  by  the 
Senate.  Would  it  be  seriously  contended  that  the  Legislature 
could,  by  enactment,  subject  him  to  trial  for  official  misconduct  in 
any  other  mode — ^as  by^  indictment  or  presentment  in  a  Circuit 
Court — and  declare  that,  upon  a  conviction  thus  had,  his  office 
should  be  deemed  vacant,  or  that  he  should  be  suspended  from  a 
discharge  of  his  official  duties  ?  And  yet  such  legislation  would  be 
valid  if  that  department  of  the  government  can,  at  its  option, 
change  the  provisions  of  the  Constitution  in  reference  to  the  mode 
of  proceeding  agidnst  the  Governor,  or  any  officer  whose  office  is 
created  by  that  instrument.  Or  suppose  the  Legislature  should 
attempt  by  enactment  to  empower  this  Court,  whenever  in  its 
judgment  the  public  interests  demanded  it,  to  suspend  any  State 
officer  whose  term  of  office  is  fixed  by  the  Constitution,  and  who  is 
subject  to  impeachment,  from  the  performance  of  his  official  duties 
for  such  period  as  the  Court  might  deem  proper ;  would  such  enact- 
ment be  regarded  as  constitutional  ?  Most  certainly  not.  And  yet 
the  reverse  would  be  true  if  the  power  in  question  really  existed. 
In  our  opinion,  the  fact  that  the  framers  of  the  Constitution  inserted 
in  that  instrument  the  several  provisions  fixing  the  terms  of  the 
offices  thereby  created,  an'd  prescribing  the  grounds  upon  which 
and  the  modes  whereby  the  incumbents  of  such  offices  may  be  re- 
moved, is  altogether  sufficient  to  warrant  the  conclusion  that  those 
subjects  were  fully  considered  by  them,  and  that  they  intended  by 
embodying  said  provisions  in  the  Constitution  to  make  them  perma- 
nent and  fixed,  and  thus  to  place  the  subjects  to  which  they  relate 
altogether  beyond  legislative  control.  (^Lowe  v.  Commonwealthy  3 
Met.  Ky.  237.)     How  applicable  the  reasoning  of  the  citation  to 
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the  case  at  bar.  See  also,  as  generally  touching  this  matter,  Pagt 
V.  Hardin,  (8  B.  M.  648)  ;  People  ex  rd.  Balhu  y.  Dubois,  (23 
Dl.  647). 

A  reference  to  the  debates  of  the  convention  framing  the  Con- 
stitution of  this  State,  will  show  that  the  provisions  herein  referred 
to  were  maturely  conadered,  and  the  consequent  inference  arises 
that  they  were  understandingly  adopted. 

The  argument  of  inconvenience  urged  agunst  the  view  taken  by 
the  Court  of  the  Constitution,  can  have  no  weight ;  at  most  it  could 
only  affect  a  doubtful  point,  and  in  every  such  instance  it  is  the 
duty  of  the  Court  to  sustain  the  statute  in  immediate  questi<HL 
This  is  not  a  case  for  doubt ;  the  Constitution  is  clear  and  explicit 
During  the  term  of  office  of  Judge  Chase  there  could  be  no 
vacancy,  except  upon  his  voluntary  or  involuntary  removal  there- 
from. He  has  not  voluntarily  removed  himself,  nor  has  he  been 
removed  as  the  Constitution  commands ;  therefore  there  is  no  va- 
cancy, and  was  none  for  the  Executive  to  fill.  So  the  commianoD 
issued  to  the  defendant  was  and  is  null,  and  the  prayer  of  the 
relator  must  be  granted,  and  judgment  of  ouster  with  costs  be 
rendered  against  J.  0.  McClinton,  defendant  herein. 

It  is  so  ordered. 

By  Lbwis,  C.  J. : 

Although  not  concurring  in  the  opinion  of  Mr.  Justice  Whitman 
respecting  the  constitutional  question  discussed  by  him,  I  have 
nevertheless  arrived  at  the  same  ultimate  conclusion  upon  another 
view  of  the  case. 

The  statute  (Stats.  1866,  237,  Sec.  36)  declares  tfiat  "  every 
office  shall  become  vacant  upon  the  occurring  of  either  of  the  foK 
lowing  events  before  the  expiration  of  the  term  of  office,"  among 
which  is  ^^  the  confirmed  insanity  of  the  incumbent  found  upon  a 
commission  of  lunacy  issued  to  determine  the  fact."  Two  tiiingB 
it  will  be  observed,  are  essential  under  this  Act  to  create  the 
vacancy :  first,  the  insanity  must  be  confirmed ;  and  second,  tiiat 
fact  must  be  found  by  a  ^'  Commission  of  Lunacy.''  But  the  pro- 
ceedings whereby  it  is  sought  to  establish  a  vacancy  in  the  office  to 
which  the  defendant  was  appointed,  not  only  do  not  show  the  exist- 
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ence  of  these  two  pre-requisites,  but  on  the  contrary,  show  that  the 
insanity  is  not  of  this  character ;  and  furthermore,  that  the  question 
was  not  submitted  to  nor  was  the  insanity  found  by  a  commission 
of  lunacy.  The  proceedings  had  against  Judge  Chase,  as  shown 
by  the  record,  were  such  only  as  are  authorized  by  special  statute, 
providing  for  the  case  of  persons  who  may  be  afflicted  with  curable 
insanity,  or  such  as  would  render  it  dangerous  for  them  to  be  at 
large.  The  character  of  proceeding  prescribed  by  that  statute  to 
determine  the  fact  bears  but  little  resemblance  to  a  commission  of 
lunacy,  or  the  course  pursued  under  it.  That  is  a  commission 
generally  issuing  out  of  a  Court  of  Chancery  to  certain  persons 
called  Commissioners,  who  are  required  to  inquire  whether  the  per- 
son alleged  to  be  insane  be  so  or  not.  In  executing  this  commit- 
fflon  a  jury  is  usually  summoned,  and  the  jurors  and  Commissioners 
sit  together  and  form  the  Court,  for  the  purpose  of  determining 
the  fact.  The  jury  are  all  sworn  or  affirmed,  and  they  hear  such 
evidence  as  the  Commissioners  admit ;  and  generally  notice  of  the 
inquisition  is  required  to  be  given  to  the  alleged  lunatic,  who  is 
permitted  to  traverse  the  allegation  of  insanity.  It  is  not  pretended 
that  such  proceedings,  or  anything  analogous  to  them,  were  had  in 
this  case,  and  the  vacancy  because  of  insanity  could  only  happen 
in  the  manner  and  by  the  means  pointed  out  by  the  statute. 

For  these  reasons  I  concur  in  the  conclusion  that  no  vacancy 
existed  in  the  office  to  which  the  defendant  was  appointed,  and  that 
his  commission  was  void. 


THE   STATE  OF  NEVADA,  Rbspondbnt,  v.   JOHN   Mo- 

GINNIS,   Appbllant. 

Criminal  Law — Judge  not  to  Charge  as  to  Weight  of  Evidence.  A  charge 
in  a  crimiDal  case  that  "  it  is  the  duty  of  the  jury  to  candidly  consider  whethier 
in  the  eye  of  sound  reason  these  sufficient  facts  and  circumstances  detailed  in 
the  evidence,  pointing  beyond  reasonable  doubt  to  the  existence  of  the  acts 
and  intent  as  charged  in  the  indictment ;  and  if  you  so  conclude  in  your  minds 
you  must,  as  jurors  upon  your  oath,  so  declare,"  amounts  to  a  charge  that  the 
facta  detailed  in  the  evidence  are  sufficient  to  establish  the  offense,  and  that 
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the  evidence  points  to  the  existence  of  the  acts  and  intent  beyond  a  reasonable 
doubt,  and  is  error  sufficient  for  reversal. 

Errors  of  Transcription  in  Record  on  Appeal.  On  an  appeal  in  a  erimioil 
case,  where  it  was  plain  from  the  context  that  the  charge  to  the  jury  as  con- 
tained in  the  transcript  was  not  correctly  transcribed :  Sddj  that  the  AppeUite 
Court  had  no  alternative  but  to  accept  it  as  given  in  the  form  in  which  it 
appeared  in  the  record. 

Charges  tending  to  Mislead  Jort  in  Criminal  Trials.  Any  ambiguity  ia 
the  charge  in  a  criminal  case  which  may  have  a  tendency  to  mislead  the  jury 
should  entitle  the  accused  to  a  new  trial ;  for  every  person  charged  with  a 
public  offonsc  has  the  right  to  liave  the  evidence  weighed  by  the  jury  unia* 
fluenced  by  the  opinion  of  the  Judge  respecting  it — in  all  respects  to  have  a 
fair  and  impartial  trial,  free  from  every  prejudicial  irregularity,  and  from  every- 
thing which  may  so  involve  the  case  as  to  render  it  difficult  or  imposuble  for 
the  jury  to  arrive  at  an  intelligent  conclusion. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County. 

The  defendant  was  indicted,  at  the  November  Term,  1869,  of 
the  Court  below,  for  the  crime  of*  assault  with  a  deadly  weapon, 
with  intent  to  inflict  upon  the  person  of  William  D.  Enox  a  bodSy 
injury  without  any  considerable  provocation.  Having  been  tried 
and  convicted,  and  motions  in  arrest  of  judgment  and  for  a  new 
trial  having  been  denied,  he  was  sentenced  to  pay  a  fine  of  one 
thousand  dollars,  and  in  default  thereof  to  be  imprisoned  in  the 
county  jail  until  such  fine  should  be  paid,  at  the  rate  of  one  day^8 
imprisonment  for  every  two  dollars  of  the  fine. 

W.  C.  Boardman  and  A,  C.  JSllis^  for  Appellant. 

a.  M.  Clarke^  Attorney-General,  for  Respondent. 

By  the  Court,  Lewis,  C.  J. : 

In  the  charge  given  in  this  case,  which  is  otherwise  clear,  ex- 
plicit, and  correct,  we  find  the  following  incomplete  and  very  ais- 
biguous  sentence :  "  It  is,  therefore,  the  duty  of  the  jury,  in  this 
case,  candidly  to  consider  whether,  in  the  eye  of  sound  reason, 
these  suflScient  facts  and  circumstances  detailed  in  the  evidence, 
pointing,  beyond  reasonable  doubt,  to  the  existence  of  the  acts  and 
intent  as  charged  in  the  indictment ;  and  if  you  so  conclude  in 
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jour  minds,  jou  must,  as  jurors  upon  your  oath,  so  declare ;  and  if 
jou  do  not  so  conclude,  you  must,  with  equal  fearlessness,  declare 
that  way." 

It  will  be  observed  the  first  portion  of  this  instruction  is  incom- 
plete, it  not  being  stated  what  the  jury  are  to  consider  respecting 
the  "  facts  detailed  in  the  evidence."  It  is  quite  evident,  however, 
from  the  accuracy  and  clearness  of  all  other  portions  of  the  charge, 
that  this  was  not  given  in  this  form  to  the  jury ;  but  it  is  brought 
here  and  purports  to  be  correctly  transcribed,  and  so  we  have  no 
alternative  but  to  accept  it  as  given  in  the  form  in  which  it  appears 
in  the  record; 

In  that  form,  was  it  error  to  give  it  to  the  jury  ?  We  think  it 
was.  Although  it  appears  incomplete,  still  the  Judge  seems  to 
charge  that  the  facts  detailed  in  the  evidence  are  sufficient  to 
establish  the  offense.  The  jury  are  told  that  the  evidence  points  to 
the  existence  of  the  acts  and  intent  beyond  a  reasonable  doubt. 
What  is  to  be  understood  by  this  language,  save  that  the  crime 
charged  in  the  indictment  was  fully  proven  ?  To  say  that  the  evi- 
dence points  to  the  existence  of  the  acts  and  intent  as  charged  in 
the  indictment  beyond  a  reasonable  doubt,  is  tantamount  to  a  charge 
that  it  establishes  the  crime  beyond  a  reasonable  doubt.  At  least, 
that  fact  seems  to  be  assumed  by  the  Judge,  if  the  jury  is  not  di- 
rectly so  charged.  Under  our  Constitution  he  had  no  right  to  charge 
the  jury  upon  the  facts — that  is,  as  to  the  weight — of  evidence. 
(Const.,  Art.  VI,  Sec.  12 ;  see  also  People  v.  -ffi'n^,  27  Cal.  513, 
rendered  upon  a  similar  constitutional  provision.)  Here  he  seems 
to  have  charged,  or  at  least,  given  an  opinion,  that  the  crime  was 
established  beyond  a  reasonable  doubt — whence  the  error. 

We  are  not  fully  satisfied  that  it  misled  the  jury — very  serious 
doubts  may  be  entertained  as  to  that — still,  in  a  crimmal  case,  any 
ambiguity  which  may  have  a  tendency  to  mislead  the  jury  should 
entitle  the  prisoner  to  a  new  trial ;  for  every  person  charged  with 
a  public  offense  has  the  right  to  have  the  evidence  weighed  by  the 
jury  uninfluenced  by  the  opinion  of  the  Judge  respecting  it ;  in  all 
respects  to  have  a  fair  and  impartial  trial,  free  from  every  preju- 
dicial irregularity,  and  from  everything  which  may  so  involve  the 
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case  as  to  render  it  difScult  or  impossible  for  the  jury  to  arrive  at 
an  intelligent  conclusion. 

The  defendant  must  have  a  new  trial. 

It  is  so  ordered. 
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THE  VIRGINIA  AND  TRTJCKEE  RAILROAD  COMPANY 
V.  THE  BOARD  OF  COUNTY  COMMISSIONERS  OF 
ORMSBY  COUNTY. 

Equalization  or  Taxes  bt  County  Commissioners.  Where  a  Supplementary 
Revenue  Act  (Stats.  1867,  111)  provided,  that  in  cases  where  the  County 
Assessor  neglected  to  make  an  assessment,  the  County  Treasurer,  as  ex  officio 
tax  receiver,  should  specially  assess  and  collect  the  taxes ;  and  that  if  any  per- 
son felt  aggrieved  by  such  subsequent  assessment  he  might  apply  to  have  it 
equalized  by  the  County  Commissioners,  and  that  they  should  determine  the 
matter :  Hekl^  that  the  Board  of  County  Commissioners,  while  sitting  to  equal- 
ize such  assessment,  was  not  controlled  by  the  restrictions  imposed  upon  the 
Board  of  Equalization  sitting  under  the  General  Revenue  Act ;  and  that  it  could 
not,  like  the  Board  of  Equalization,  refuse  to  equalize  an  assessment  because 
a  sworn  statement  had  been  refused  on  demand  of  the  Treasurer. 

Construction  op  Revenue  Statutes  as  in  Pari  Materia.  Biiferent  Revenue 
Acts  should,  as  far  as  possible,  be  construed  as  one  Act ;  but  the  later  one 
must  control,  if  there  be  any  conflict  or  inconsistency. 

Supplbmentart  Revenue  Act  or  1867.  The  Supplementary  Revenue  Act  of 
1867,  (Stats.  1867,  111)  providing  for  assessments  by  the  tax  receiver,  where 
the  Assessor  had  made  omissions,  etc.,  was  intended  to  authorize  summary  pro- 
ceedings ;  but  it  gives  to  all  persons  so  assessed,  without  conditions,  a  right  to 
have  their  assessments  equalized  by  the  County  Commissioners. 
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Difference  between  equalizing  Board  of  County  Coumissionkrs  arv  Boaxo 
OF  Equalization.  The  Board  of  County  Commissioners,  sitting  to  eqnaliie 
assessments  for  taxes  made  by  the  tax  receiver  under  the  Supplementary 
Revenue  Act  of  1867,  is  entirely  distinct  from  the  Board  of  Equalization 
provided  for  by  the  General  Revenue  Laws,  though  composed  of  the  same 
persons. 

Statutes  relatino  to  Different  Officers  hayino  Simtlar  Dutiebl  There  it 
no  rule  of  consfruction  which  will  authorize  the  application  of  provisions  eon- 
tained  in  any  law  respecting  a  certain  officer  or  body,  tx>  another  and  different 
officer  or  body,  although  the  laws  be  in  pari  materia^  and  the  duties  imposed 
upon  such  officers  be  similar  in  character. 

DuTT  OF  County  Commissioners  to  Equalize  all  "Subsequent  AsssssMEins." 
Under  the  Supplementary  Revenue  Act  of  1867,  providing  for  subsequent  as- 
sessments in  cases  where  the  regular  assessments  by  the  Assessor  are  omitted, 
the  right  is  expressly  given  to  all  persons  without  exception  so  assessed,  to 
have  their  assessments  equalized  upon  making  application  within  the  proper 
time  to  the  Board  of  County  Commissioners ;  and  if  the  Board  refuse  to  act,  it 
may  be  compelled  to  do  so  by  mandamus.  ^ 

This  was  an  ori^nal  application  in  the  Supreme  Court  for  the 
writ  of  mandamus,  to  compel  the  Board  of  County  Commis^onen 
of  Ormsby  County  to  hear  and  determine  the  application  of  the 
Virginia  and  Truckee  Railroad  Company  for  equalization  of  assess- 
ments, made  under  the  Supplementary  Revenue  Act  of  1867. 
(Stats.  1867,  111.)  It  appears  that  the  company  was  assessed 
for  ten  miles  of  railroad,  in  Ormsby  County,  one  hundred  and  fifty 
thousand  dollars,  and  for  rolling  stock  eleven  thousand  dolhis; 
whereas,  according  to  the  affidavit  of  H.  M.  Yerington,  General 
Superintendent  of  the  company,  filed  for  the  purposes  of  this  appB- 
cation,  the  real  value  of  the  property  did  not  exceed  sixtj-seven 
thousand  and  one  hundred  and  fifty  dollars. 

After  the  following  decision,  a  petition  for  renearing  was  mad^ 
and  denied.  ThefTe  being  no  briefs  of  counsel  on  file,  the  follow- 
ing abstracts  from  the  petition  on  rehearing  are  given,  to  indicate 
the  character  of  the  argument  on  behalf  of  the  Board  of  County 
Commissioners. 

Thomas  WeUsy  District  Attorney  of  Ormsby  County,  for  Respon- 
dent, on  petition  for  rehearing : 

I.  What  do  we  understand  by  the  term  "  Supplemental  ?** 
Certainly,  not  that  it  is  an  Act  which  takes  from,  or  cripples 
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the  original  Act ;  but  that  it  adds  to  it,  gives  it  broader  scope 
and  greater  vigor,  and  supplies  some  grave  omission,  or  cures  some 
serious  defect.  If  the  construction  put  upon  the  Act  in  question  is 
correct,  it  takes  from  and  cripples  the  Act  to  which  it  is,  by  well 
known  rules  of  construction  and  force  of  language,  an  addition ; 
and  therefore,  of  necessity,  in  part  repeals  it.  This  is  never  the 
construction  given  to  a  Supplemental  Act,  unlesd  expressed,  or  so 
clearly  deducible  from  the  language  used  that  any  other  construc- 
tion would  render  the  provisions  of  one  or  the  other  Act  nugatory, 
because  of  direct  conflict. 

Does  the  Supplemental  Act  of  1867,  in  terms,  repeal  any  part  of 
the  General  Revenue  Act  ?  Certainly  not.  Does  it  do  so  in  effect, 
or  by  necessary  implication  ?  It  has  long  been  laid  down  as  the 
true  rule,  "  That  a  general  statute,  without  negative  words,  will 
not  repeal  the  particular  provisions  of  a  former  one,  unless  the  two 
acts  are  irreconcilably  inconsistent."  (Sedgwick  on  Stat,  and  Const. 
Law,  123.)  The  reason  and  philosophy  of  which  rule  is  thus  given : 
'^  That  when  the  mind  of  the  legislator  has  been  turned  to  the  de- 
tails of  a  subject,  and  he  has  acted  upon  it,  a  subsequent  statute  in 
general  terms,  or  treating  the  subject  in  a  general  manner,  and-not 
expressly  contradicting  the  original  Act,  shall  not  be  considered  as 
intended  to  affect  the  more  particular  or  positive  previous  provisions, 
unless  it  is  absolutely  necessary  to  give  the  latter  Act  such  a  con- 
struction, in  order  that  its  words  shall  have  any  meaning  at  all." 
Judged  by  the  above  rule,  the  Supplemental  Act  of  1867  does  not 
in  effect,  or  by  necessary  implication,  repeal  any  part  of  section 
fifteen  of  the  General  Revenue  Act,  as  amended  in  1866. 

The  General  Revenue  Act  provides  that  such  parties  as  fail  to 
give  statements,  on  proper  demand,  shall  be  debarred  of  equaliza- 
tion.  The  Supplemental  Act  of  1867  provides,  that  "  any  person 
feeling  aggrieved  by  any  such  assessment,  (supplemental)  may 
appear  before  the  Board  of  County  Commissioners  and  apply  to 
have  such  assessment  equalized,  modified,  or  discharged."  It 
seems  to  us  in  the  light  of  the  rule  and  illustrations  given  by  Mr. 
Sedgwick,  as  above  cited,  that  the  provision  of  the  Supplemental 
Act  in  question,  that  "  any  person  feeling  aggrieved,  etc.,  may 
apply  to  the  Board,"  etc.,  means  any  person  who  under  the  former 
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Act  has  such  right,  etc.  This  construction  would  give  force  and 
effect  .to  both  Acts,  and  result  in  a  just  and  equable  operation  alike 
on  all  parties  of  the  wise  and  salutary  provision  in  question  of  the 
General  Revenue  Act. 


n.  The  purview  of  the  Act  of  1867  is,  to  provide  for  the 
ment  bj  the  Treasurer  as  tax  receiver,  of  such  persons  and  property 
as  may  have  been  overlooked  or  neglected  by  the  Assessor,  while 
he  had  the  legal  right  to  assess,  and  such  persons  and  property  as 
may  have  come  or  been  brought  into  any  county  after  the  Assessor's 
duty  ceased.  Why  would  the  Legislature,  in  such  an  Act,  make 
such  a  distinction,  in  regard  to  what  may  justly  be  termed  a  veiy 
important  right  and  a  very  severe  penalty  ?  Certainly  not  because 
of  the  summary  character  of , the  proceedings  in  operating  under  the 
Supplemental  Act,  for  that,  characteristic  is  fully  and  fairly  accoant- 
ed  for  by  reason  of  the  shortness  of  the  whole  time  in  which  the 
assessments  must  bQ  made.  Again :  is  it  fair  to  presume  that  the 
shortness  of  the  time  given  should  so  operate  as  to  give  a  privilege 
not  given  by  the  General  Revenue  Act,  and  to  take  away  a  penalty 
therein  imposed  ?  Would  not  such  a  construction  guarantee  to  any 
one  the  benefit  of  his  own  wrong,  who  might  happen  to  elude  the 
vigilance  of  the  Assessor,  but  be  caught  by  the  Treasurer  ? 

III.  It  seems  to  us  that  the  Legislature  used  the  terms  ^' Board 
of  County  Commmissioners  "  and  "  Board  of  Equalization  "  m  said 
Act  as  synonymous  and  convertible  terms ;  for  in  the  second  sectiOQ 
of  the  Act  the  following  language  is  used,  which  must  be  unmeia- 
ing  ai;id  inoperative,  if  the  two  terms  are  not  convertible :  "  If  any 
change  is  made  in  such  assessment  by  the  Board  of  Equalization, 
the  Clerk  thereof  shall  certify  to  the  County  Auditor  such  change.^ 
Who  is  to  equalize  under  the  Act  ?  If  the  Board  of  County  Com- 
missioners, how  is  any  change  in  an  assessment  to  be  certified  to 
the  Auditor  ?  The  Act  says  it  must  be  certified  to  by  the  Cleric  of 
the  Board  of  Equalization.  If,  therefore,  only  the  Board  of  Cwn- 
missioners  act,  the  change  cannot  be  certified  at  all  to  the  Auditor, 
ergo  the  change  is  ineffectual. 

IV .  Again :   Does  the  Board  of  Equalization  become  fimdui 
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officio,  in  October  ?  Had  the  Legislature  provided,  in  hcec  verba , 
that  it  should  so  become  defunct,  it  would  have  transcended  its 
authority  under  article  four,  section  twenty-six,  of  the  Constitution. 
But  we  cannot  see  that  it  does  so  provide.  The  provision  of  law  is 
(Stats.  1866, 169,  Sec.  15)  :  ''provided^  howevery  that  they  shall 
not  sit  after  the  first  Monday  in  October."  This  does  not  say,  or 
by  necessary  implication  mean,  that  the  Board  shall  die  an  official 
death  on  the  first  Monday  in  October,  but  simply  that  it  shall  by 
that  time  have  completed  all  the  work  of  equalizing  the  general 
assessments  for  the  fiscal  year.  And  why  ?  Because  it  is  necessary, 
in  order  to  collect,  within  the  time  required,  the  taxes  so  assessed 
and  equalized.  Again,  if  the  Board  cease,  per  force  of  law,  to 
exist  on  the  first  Monday  in  October,  why  by  the  same  may  it  not 
be  resurrected,  for  it  is  the  creature  of  the  statute ;  and  if  by  the 
statute  it  is  slain,  by  the  statute  it  may  be  raised  to  life  again  ? 
Can  we  impute  to  the  Legislature  the  weakness  of  using  the  lan- 
guage of  section  two  abeady  referred  to,  if  the  Board  of  Equaliza- 
tion, of  which  it  there  speaks,  is  defunct  on  and  after  the  first 
Monday  in  October,  until  some  secret  influence  or  agency  galvanize 
it  into  life  for  the  operations  of  the  next  fiscal  year  ?  Could  it  recog- 
nize as  sound,  the  position  that  a  defunct  Board  could  have  a  living 
and  acting  Clerk,  unless  the  law  had  so  specially  and  plainly  pro- 
vided ?  (See  8  Cal.  376 ;  7  Cal.  400 ;  28  Cal.  254  ;  18  Cal.  438 ; 
4  Mass.  305 ;  9  Pick.  87 ;  Smith's  Commentaries,  897,  906.) 

By  the  Court,  Lewis,  C.  J. :  • 

Section  one  of  an  Act  entitled  ^^An  Act  supplementary  to  an 
Act  to  provide  Revenue  for  the  Support  of  the  Government  of  the 
State  of  Nevada,"  and  other  Acts  amendatory  and  supplementary 
thereto,  (Laws  1867,  111)  declares,  that  "  the  County  Treasurers 
of  the  respective  counties  of  this  State,  in  their  capacity  of  ex  officio 
tax  receivers,  are  hereby  authorized  and  empowered,  and  it  is  made 
their  duty,  between  the  third  Monday  in  October  and  the  third 
Monday  of  December  of  each  year,  to  specially  assess  all  persons 
and  property  for  taxation ;  and  collect  the  taxes  so  assessed,  in  all 
cases  where  the  County  Assessor  has  neglected  or  omitted,  from 
anj  cause,  to  make  the  assessment  on  any  person  or  property  in 

28 
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the  county,  or  where  any  person  or  property  has,  since  the  cloang 
of  the  assessment  roll,  come  into  the  coanty :  provided,  any  person 
feeling  aggrieved  by  any  such  assessment,  may  appear  before  die 
Board  of  County  Commissioners,  and  apply  to  have  such  assessment 
equalized,  modified,  or  discharged ;  and  the  Board  of  Commisaon- 
ers  shall  hold  a  general  or  special  session  to  hear  and  finally  deter- 
nune  the  matter."  By  authority  of,  and  in  accordance  irith,  the 
provisions  of  this  law,  the  Treasurer  of  the  County  of  Ormsby 
assessed  the  property  of  the  plaintiff  in  that  county.  The  plabtiff, 
for  some  reason  or  other  feeling  aggrieved  by  the  assessment,  ap- 
plied to  the  Commissioners  to  equalize  it.  They  refusing  to  act,  a 
peremptory  writ  of  mandamus  is  sought  to  compel  action  respecting 
the  matter.  As  a  defense  and  justification  of  the  refusal  by  the 
Board  of  Commissioners  it  i^  argued,  that  as  a  demand  was  made 
upon  the  proper  agent  of  the  plamtiff  for  a  statement  of  its  taxable 
property  within  the  County  of  Ormsby,  and  he  having  refused  to 
comply,  the  Board  has  no  authority  to  equalize.  This  position  is 
taken  upon  the  assumption  that  the  provisions  of  the  general  rev- 
enue law,  governing  the  general  assessment,  are  to  contrd  the 
action  of  the  o£Scers  in  making  this  subsequent  assessment ;  and 
that  the  Board  of  County  Commissioners,  when  holding  a  sesaoii 
for  the  purpose  of  equalizing  any  assessment  made  by  the  Treas- 
urer, is  to  be  controlled  by'the  same  rules,  and  limited  by  the  same 
restrictions,  as  the  Board  of  Equalization  when  acting  upon  the 
general  assessment.  But  this  is  a  mistake.  It  is  true,  statutes  of 
this  kind  should,  as  far  as  possible,  be  construed  as  one  Act ;  but 
still  the  latter  must  control  if  there  be  any  conflict  or  inconnstency. 
Provisions  of  the  ori^al  law,  or  of  laws  bearing  upon  the  same 
subject  must,  if  they  can,  be  made  to  apply  to  the  same  subject 
matter  and  like  circumstances  in  all.  The  rule  can  be  carried  no 
farther.  Here,  the  general  revenue  law  provides  that  the  '^ Assessor 
shall  demand  from  each  person  and  firm,  and  from  the  preradent, 
'Cashier,  treasurer,  or  managing  agent,  of  such  corporation,  associa- 
tion, or  company,  including  all  bianking  institutions,  associations,  or 
firms,  within  his  county,  a  statement,  under  oath  or  affirmation,  of 
all  real  estate  or  personal  property  within  the  coonfy,  owned, 
claimed  by,  or  on  deposit  with,  or  in  the  possession  or  control  of, 
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sach  person,  firm,  corporation,  association, or  company;"  and  then 
in  the  fifteenth  section  (Laws  1866, 169)  it  is  declared  that  the 
Board  of  Equalization  shall  not  reduce  the  assessment  of  any  per- 
son who  has  refused  to  give  the  Assessor  his  list  under  oath,  as 
required.  If  these  provisions  are  to  govern  the  Treasurer  and 
Board  of  County  Commissioners  in  the  subsequent  assessment, 
clearly  the  writ  in  this  case  should  be  denied.  But  it  is  quite  evi- 
dent it  was  not  the  intention  that  they  should.  It  is  manifest  from 
the  context  of  the  Act  authorizing  a  subsequent  assessment,  that 
it  was  the  purpose  to  make  the  proceedings  under  it  summary — 
the  tax  becoming  due  and  collectable  immediately  upon  the  assess- 
ment being  made,  except  when  an  equalization  may  be  claimed, 
and  no  demand,  sfi  in  the  case  where  the  Assessor  makes  the  assess- 
ment, seems  to  be  contemplated  or  required.  If  not,  it  certainly 
could  not* have  been  the  intention  to  visit  the  consequences  of  a 
&ilure  to  make  it  upon  those  thus  assessed  by  the  Treasurer. 

Again:  The  provisions  respecting  the  reduction  of  the  assess- 
ments of  persons  who  have  refused  to  make  a  statement,  it  will  be 
observed,  are  in  the  form  of  a  limitation  upon  the  power  of  the 
Board  of  Equalization — it  is  declared  the  Board  shall  not  reduce 
the  assessment  of  such  persons.  But  the  Board  of  Equalization 
ceased  to  exist  in  October,  and  the  Board  of  County  Commission- 
ers is  authorized  to  equalize  all  subsequent  assessments.  Now, 
notwithstanding  the  two  Boards  are  composed  of  the  same  persons, 
still  they. are  entirely  distinct,  and  very  different  bodies.  They  are 
as  completely  different  as  if  they  were  composed  of  different  in- 
dividuals. Such  being  the  case,  can  it  be  said'  that  the  limitations 
which  the  general  revenue  law  places  upon  the  authority  of  the 
Board  of  Equalization  are  to  be  extended  to  an  entirely  different 
body — the  Board  of  County  Commissioners  ?  The  answer  would 
certainly  be  in  the  negative,  independent  of  any  express  provision 
of  law  relieving  them  from  restrictions  imposed  upon  the  Board  of 
Equalization.  There  is  no  rule  of  construction  which  will  authorize 
the  application  of  provisions  contained  in  one  law  respecting  a  cer- 
tain oflicer  or  body,  to  another  and  different  ofScer  or  body  men- 
tioned in  another  law — although  the  laws  be  m  pari  materia  j  and 
Uie  duties  imposed  upon  such  ofScers  be  similar  in  character.    If, 


848  SUPRijME  COURT  OF  NEVADA.         [Jas., 


The  Virginia  and  Trucke^  Railroad  Co.  v.  Commissioners  of  Onnsby  Conntj. 

,  I  * 

then,  this  law  authorizing  the  subsequent  assessment  made  it  the 
duty  of  the  Board  of  Equalization  to  meet  and  equalize  the  sabse* 
quent  assessment  without  in  any  wise  extending  or  regulating  th^ 
power,  doubtless  it  would  be  held  to  be  limited  as  in  the  general 
law.  Such,  however,  is  not  the  case  here.  It  is  not  the  Board  of 
Equalization,  but  the  Board  of  Commissfoners  that  is  authorized  to 
equalize — which  being  a  different  and  distinct  body,  with  powers  of 
its  own,  is  not  to  be  controlled  by  the  provisions  of  the  law  reg- 
ulating the  authority  and  jurisdiction  of  the  Board  of  Equalizati<Bi. 

However,  we  think  the  law  authorirang  the  equalization  of  the 
subsequent  assessment  expressly  exempts  the  Commissioners  from 
the  restrictions  placed  upon  the  other  Board :  for  it  declares,  that 
any  person  feeling  aggrieved  may  apply  to  the  Board  for  relief; 
the  expression  ^'any  person"  including  all  persoiis.  Thus,  the 
right  is  expressly  given  to  all  persons,  without  exception,  to  have 
their  assessments  equalized,  upon  making  application  to  the  Board. 

By  what  authority  can  any  exception  be  made  to  this  right  ex- 
tended to  all  without  limitation  ?  Had  it  been  the  intention  of  the 
Legislature  to  except  from  the  right,  thus  conferred,  those  who  had 
refused  to  make  a  statement — as  under  the  general  law — it  is  £ur 
to  presume  that  the  proper  exception  would  have  been  expressly 
made.  By  the  plain  letter  of  the  law  all  persons,  without  excep- 
tion, may  have  any  subsequent  assessment  made  upon  them  equal- 
ized, by  making  the  application  within  the  proper  time.  And  we 
do  not  feel  authorized  to  make  any  exception. 

The  mandamus  must  therefore  issue,  commanding  the  Board  of 
County  Commissioners  to  act  upon  the  application  of  the  relator. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 


•, 
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B.  F.  SHERWOOD  et  a&.,  Respondents,  v.  EUGENE  SISSA, 

Appellant. 

STATKiiiNT  NOT  coNTAiNiNQ  ALL  THE  EvioiNCE.  A  verdict  will  Dot  bo  Set  Bfiide 
as  being  unsupported  by  the  evidence,  where  the  statement  does  not  affirma- 
tively show  that  it  embodies  all  the  material  evidence  bearing  upon  the  facts 
found  in  the  verdict. 

CcRTiriCATK  OF  JuDGE  TO  STATEMENT.  If  it  be  Stated  in  a  statement  that  it 
contains  all  the  material  evidence,  the  certificate  of  the  Judge  to  the  correct- 
ness of  the  statement  is  sufficient  to  establish  that  fact ;  but  a  certificate  that 
a  statement  is  correct  does  not  show  that  it  contains  all  the  evidence  when  that 
fact  is  not  stated  in  it. 

Adherence  to  Established  Rules  of  Practice.  It  is  better  to  follow  a  wrong 
rule  in  matters  of  practice,  which  has  been  established  and  generally  adopted 
and  acted  on,  than  to  adopt  a  new  rule  to  which,  at  some  future  time,  equally 
serious  objections  may  present  themselves. 

Entries  in  Account  Books.  Where,  in  a  suit  on  an  account,  the  entries  in 
plaintiff  *s  books  were  received  in  evidence  without  objection,  and  the  Court 
charged  that,  having  been  thus  received,  they  were  proof,  if  uncontradicted,  to 
show  the  transactions  and  prices  therein  entered:  Held^  that  though  such 
entries  might  not  have  been  admissible  if  objected  to  at  the  time,  yet  under 
the  circumstances,  the  charge  was  correct. 

Evidence  Admitted  Without  Objection.  If  evidence,  secondary  or  hearsay  in 
its  character,  be  admitted  without  objection,  no  advantage  can  be  taken  of  that 
fact  afterward,  and  the  jury  may  and  should  accept  it  as  if  it  were  admissible 
under  the  strictest  rules  of  evidence. 

Presumptions  in  favor  of  Instruction  given.  It  will  be  presumed  by  the 
Supreme  Court  on  appeal,  unless  the  contrary  be  shown,  that  all  instructions 
given  by  the  District  Court  to  the  jury  were  pertinent  to  the  issues  and  the 
evidence. 

Aosnct-Ratification  bt  Implied  Approval.  If  a  principal,  being  informe4  hy 
his  agent  that  an  act  has  been  done  on  his  behalf,  does  not  disapprove  of  it, 
but  requests  the  agent  to  do  something  further  respecting  tfie  same  transaction, 
he  ratifies  the  act  so  done  for  him. 

Action  bt  Agent  against  Priivcipal — ^Tender  of  Stock  Sold  bt  Agent.  If 
an  agent,  having  stock  of  his  principal  in  his  hands  for  the  purchase  of 'which 
he  has  advanced  the  money,  be  requested  to  sell  it,  and  he  does  so,  he  cannot 
be  required  to  make  a  tender  of  the  stock  to  the  principal  before  bringing  an 
action  against  him  for  any  loss  sustained  in  the  transaction. 

Presumptions  against  Instructions  Refused.  If  an  instruction  be  refused^ 
which,  under  any  state  of  facts,  would  be  correct,  and  it  be  sfiown  to  be 
pertinent  to  the  issues,  such  refusal  is  error ;  but  if  the  instruction  would  be 
incorrect  under  some  state  of  facts,  and  it  be  not  shown  that  such  was  not  the 
case,  it  will  be  presumed  to  be  incorrect,  as  applied  to  the  case  made  out. 
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Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

The  complaint  in  this  case' contained  two  counts :  the  first,  for  a 
sum  of  three  thousand,  eight  hundred  and  seventy-seven  ddlais 
and  twentyHseven  cents,  for  so  much  money  pidd,  lidd  out,  and 
expended  for  the  use  of  defendant  in  the  purchase  and  sale  of  vari- 
ous stocks  at  his  special  instance  and  request,  which  said  sum  he 
undertook  and  promised  to  pay ;  the  second,  for  a  like  sum  for  work 
and  labor  done  and  performed  in  the  purchase  and  sale  of  various 
stocks  at  defendant's  instance  and  request,  which  said  sum,  in  con- 
sideration thereof,  he  undertook  and  promised  to  pay. 

The  judgment  was  for  the  amount  claimed.  Among  the  defend- 
ant's instructions,  which  were  refused,  and  which  are  commented 
on  in  the  opinion,  were  the  following : 

1st.  A  broker  who  is  employed  to  purchase  stocks,  and  is  author- 
ized by  usage  or  by  an  express  agreement  to  make  the  purchase  in 
his  own  name,  without  disclosing  the  name  of  his  principal,  has  no 
right  to  maintain  an  action  agmst  his  principal  for  not  famishing 
him  with  money  to  pay  for  the  stocks,  without  showing  that  he  had 
demanded  payment  of  the  price,  and  had  transferred  or  offered  to 
such  principal  the  stock  he  had  purchased. 

2d.  If  the  jury  believe  from  the  evidence  that  pliuinti&  have 
not  actually  pidd  out  the  money  sued  for,  but  that  Sherwood 
and  Freeborn  paid  the  same  for  the  defendant,  you  should  find  for 
the  defendant. 

3d.  The  money  sued  for  must  be  proven  to  have  been  actuaDj 
piud  by  plaintiffs ;  and  if  the  jury  believe  from  the  evidence  that 
plaintiffs  have  not  paid  the  same,  they  should  find  for  defendant. 

4th.  Under  the  scQpnd  count  in  the  complaijit,  plaintifi  most 
prove  that  they  rendered  services  for  defendant  at  his  spedal 
instance  and  request,  and  they  must  also  prove  what  such  serrices 
were  reasonably  worth ;  and  if  there  is  not  any  proof  as  to  what 
such  services  were  reasonably  worth,  you  should  find  for  defendant. 

Henry  K.  Mttehdly  for  Appellant.    . 
*  I.    The  following  authorities  support  the  proposition  that  the 
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evidence  from  the  books,  and  the  books,  were  msufficient.  (^Kent 
V.  Garvin^  1  Gr^-y,  148 ;  1  Greenl.  on  Ev.,  Sec.  115,  and  note  3 
and  authorities;  GreenL  on  Ev.,  Sec.  117  and  note.) 

n.  The  refusing  of  defendant's  instructions  was  error.  (^Mer- 
win  V.  Hamilton^  6  Duer,  244,  and  authorities  there  cited.) 

in.  The  giving  of  plaintiff's  instructions  was  error.  (1  Gray, 
148 ;  8  Walls,  644 ;  5  Walls,  432 ;  9  S.  &  R.  285 ;  12  Pick. 
139 ;  8  Gush.  342 ;  23  Cal.  264.) 

Eillyer^  Wood  ^  Dealj  for  Respondents. 

I,  The  Court  cannot  review  the  evidence  with  a  view  to  ascer- 
tain its  sufficiency  to  support  the  verdict,  for  the  reason  that  it  does 
not  appear  that  all  the  evidence  is  in  the  record.  (^Howard  v. 
Winters,  3  Nev.  539.) 

n.  If  the  evidence  should  be  reviewed  it  will  be  found  to  fully 
sustain  the  verdict.  The  books  were  admitted  without  objection, 
and  the  entries  show  the  entire  transactions  between  the  parties, 
money  paid  for  the  purchase,  money  received  from  sales,  amount 
paid  for  assessment,  and  balance  as  found  by  the  %verdict. 

m.  The  testimony  shows  that  the  purchases  were  made  in 
pursuance  of  express  instructions,  and  that  the  express  sales  were 
made  in  pursuance  of  instructions,  either  general  or  special.  It 
further  shows,  which  obviates  the  necessity  of  any  other  proof,  that 
after  all  the  transactions  were  concluded,  an  account  was  tendered 
to  the  defendant  and  he  failed  to  dissent  from  anything  done. 

Henry  K.  Mttchell,  for  Appellant,  in  reply. 

I.  The  only  certificate  in  any  case  now  required  by  statute  is 
that  of  the  Judge  ^'  that  the  same  has  been  allowed  by  him,  and  is 
correct."  (Practice  Act,  Sec.  197.)  The  statute  having  thus 
specified  the  certificate  to  be  attached,  or  to  accompany  the  state- 
ment, the.  presumption  is  that  all  the  evidence  bearing  upon  or  re- 
lating to  the  ^^  particular  specification  "  is  contained  in  the  state- 
ment, when  such  certificate  accompanies  it. 
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II.  The  books  were  not  offered  or  admitted  in  evidence.  On 
the  contrary,  counsel  for  defendant  was  replete  with  objections  as 
to  their  admissibility  when  offered.  Not  having  been  o&red,  no 
objections  were,  of  coarse,  interposed. 

The  transcript  contains  the  following  note:  ^^The  connsel  far 
plaintiffs,  as  the  witness  W.  W.  Price  was  being  examined  touching 
the  various  items  of  account,  stated  to  the  Court  that  as  the  said 
witness  should  testify  to  each  item  of  said  account  from  the  jour- 
nal, that  the  items  so  testified  to  would  be  considered  as  offered  and 
introduced  in  evidence;  to  which  the  Court  assented  and  bo 
ordered.".  It  appears  from  the  above  that  the  books  were  not 
offered  in  evidence,  but  that  each  item  of  the  account  testified  to 
by  the  witness  Price  would  be  considered  as  offered  and  introduced 
in  evidence. 

By  the  Court,  Lewis,  C.  J. : 

The  respondents,  Sherwood  and  Freeborn,  recovered  judgment 
in  this  action  against  Sissa  for  the  sum  of  thirty-nine  hundred  and 
sixty-two  dollars,  being  the  balance  due  them  for  advances  made 
in  the  purchase  of  certain  mining  stocks  for  the  defendant,  togeUier 
with  their  commissions  and  other  expenses  attending  the  transac- 
tion. The  evidence  shows  that  the  respondents  were  stock  brokers, 
having  an  o£Sce  for  the  transaction  of  their  business  in  the  City  of 
Virginia,  but  generally  filling  orders  through  their  correspondents 
or  agents  in  San  Francisco.  It  appears  the  defendant  at  various 
times  during  the  year  1868  employed  them  to  purchase  certain 
stocks  for  him,  which  was  done  in  accordance  with  his  orders,  the 
purchases  being  on  time.  When  the  payments  became  due,  how- 
ever, the  defendant  failed  to  meet  them,  requested  the  plaintifi  to 
sell  the  stocks,  and  re-purchase  them  as  before ;  but  he  again  failed 
to  make  the  payments,  and  when  spoken  to  respecting  the  matter 
be  requested  the  plaintifis  to  sell  them  as  their  judgment  might  dic- 
tate. This  was  done,  Sherwood  testifying  that  they  disposed  of 
the  stocks  to  the  best  advantage  possible.  The  result  was  that  the 
defendant  was  a  loser  to  the  extent  of  the  sum  here  claimed,  and 
for  which  judgment  is  rendered. 

A  motion  for  new  trial  was  made  upon  the  grounds :  first,  that 
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the  evidence  was  insufScient  to  support  the  verdict ;  and  second, 
error  in  giving  certain  instructions  at  the  request  of  the  plaintiff, 
and  refusing  others  asked  by  the  defendant.  Under  the  first  gen- 
eral ground  several  specificaijons  are  made  as  required  by  law. 
The  motion  being  denied  an  appeal  is  taken,  the  same  grounds 
being  relied  on  here  as  in  the  Court  below. 

There  is  nothing  in  the  statement  from  which  it  can  be  ascertained 
whether  all  the  evidence  produced  at  the  trial  upon  the  various 
points  respecting  which  it  is  claimed  to  be  insufScient,  is  contained 
in  the  record.  For  this  reason  the  verdict  cannot  be  set  aside  upon 
the  firs};  assignment.  It  has  been  several  times  held  by  this  Court 
that  a  verdict  will  not  be  set  aside  as  being  unsupported  by  the 
evidence  where  the  statement  does  not  affirmatively  show  that  it 
embodies  all  the  material  evidence  bearing  upon  the  facts  found  in 
the  verdict.  (^Howard  et  al  v.  Winters,  3  Nev.  539.)  Nor  can 
any  rule  be  more  reasonable  or  just.  The  certificate  of  the  Judge 
settling  the  statement  does  not  cover  this  fact.  He  only  certifies 
that  what  is  embodied  in  the  statement  is  correctly  stated.  It  can- 
not be  claimed  that  his  certificate  goes  further.  He  does  not  pre- 
tend to  certify  that  it  contains  all  the  evidence  offered  in  the  case, 
or  even  upon  any  particular  point.  If  it  were  stated  that  it  con- 
tained all  the  material  evidence  offered  upon  the  particular  facts 
claimed  to  be  unsupported,  the  certificate  of  the  Judge  to  the  cor- 
rectness of  the  statement  would  of  course  be  sufficient  to  establish 
that  fact.  As  the  Judge  only  certifies  that  what  is  set  out  in  the 
statement  is  correctly  set  out,  we  cannot  understand  how  it  shows 
that  the  statement  contains  all  the  evidence  when  that  fact  is  not 
stated  in  it  by  the  person  making  it  up ;  nor  do  we  tfiink  there  is 
any  warrant  for  indulging  the  presumption  that  all  the  necessary 
evidence  is  embraced  in  it.  s  On  the  contrary,  the  presumption 
always  is  that  the  decision  of  the  lower  Court  is  correct  in  every 
particular  until  it  be  affirmatively  shown  otherwise,  and  the  Courts 
without  exception  require  such  showing  to  be  made  by  the  appellant. 
By  this  is  to  be  understood  that  the  party  appealing  must  make 
such  an  affirmative  showing  in  the  upper  Court  as  to  exclude  all 
probability  of  the  correctness  of  the  decision  rendered  against  him. 
To  presume  that  a  statement  contains  all  the  evidence  when  such 
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is  not  expressly  shown  to  be  the  case,  and  upon  that  presamption 
to  set  aside  the  decision,  would  simply  amount  to  a  reversal  of  the 
rule  so  well  established  and  so  familiar  to  the  profession,  and  render 
it  necessary  for  the  respondent  to  maintm  the  correctness  of  llit 
proceedings  in  the  Court  below  rather  than  for  the  appellant  to 
establish  the  contrary.  There  appears  to  be  no  good  reason  for 
disturbing  a  practice  so  reasonable  as  that  heretofore  established 
and  followed  in  this  State  ;  and  even  if  there  were,  it  is  not  certain 
that  it  should  be  done,  for  in  rules  of  practice  certainty  and  uni- 
formity are  as  desirable  as  correctness.  The  Court  that  overtams 
a  rule  of  practice  which  has  became  fanuliar  to  the  profession  and 
to  which  it  has  given  its  own  sanction,  generally  only  involves  the 
practice  in  perplexing  doubts,  and  frequent  cases  of  hardship  aitd 
injustice  are  the  natural  and  inevitable  result.  Hence  we  tluok  it 
better  to  follow  a  wrong  rule  in  mattere  of  practice  which  we  have 
ourselves  established,  and  which  has  been  generally  adopted  and 
acted  on,  than  to  adopt  a  new  rule  to  which  at  some  future  time 
equally  serious  objections  may  present  themselves.  But  as  the 
practice  heretofore  followed  seems  not  only  to  be  eminently  just  and 
reasonable,  but  also  in  harmony  with  well  settled  legal  principles, 
there  is  certainly  no  warrant  for  disregarding  it  and  adopting  a  dif* 
ferent.  For  these  reasons  we  must  decline  to  inquire  whether  the 
verdict  or  judgment  be  supported  by  the  evidence  or  not. 

Under  the  second  assignment  of  error  it  is  argued  that  the  Court 
erred  in  charging  the  jury  thus :  ^'  The  entries  in  the  books  of  the 
plaintiffs  have  been  received  in  evidence  without  objection,  and  thej 
are  proof,  if  uncontradicted,  to  show  the  transactions  and  prices 
there  entered."  It  will  not  be  necessary,  in  the  consideration  of 
this  instruction,  to  determine  whether  books  of  account  are  adnus- 
sible  in  evidence  in  this  State  if  objepted  to  at  the  proper  time.  In 
many  of  the  States  they  are  not  admissible  under  any  circom- 
stances,  in  some  they  are  made  so  by  statute,  and  ag^n  in  otheis 
they  are  admitted  when  accompanied  by  the  suppletory  oath  of  the 
person  by  whom  the  entries  were  made.  The  only  question  which 
can  be  made  upon  this  instruction  is,  whether  books  of  account 
being  offered  and  admitted  in  evidence  without  objection,  should  be 
received  by  the  jury  as  evidence  tending  to  prove  the  facts  embodied 


1870.]  SUPREME  COURT  OF  NEVADA.  355 


Sherwood  v.  Sissa. 


in  the  entries.  These  entries  certainly  constituted  some  proof  of 
the  facts  sought  to  be  established  by  them — ^weak  and  unsatisfactory 
perhaps — still  evidence.  Possibly  not  the  best  evidence  of  the  fact, 
'  perhaps  incompetent  if  objected  to,  but  being  admitted,  as  they  - 
were,  they  become  evidence  in  judgment  of  the  law  by  the  consent 
and  admission  of  counsel  for  the  defendant.  K  the  books  were  in 
&ct  secondary  evidence  and  incompetent,  still  they  might  be  ad- 
mitted by  the  consent  of  the  parties.  If  evidence  secondary  or 
hearsay  in  its  character  be  admitted  without  objection,  no  advan- 
tage can  be  taken  of  that  fact  afterwards,  and  the  jury  may,  indeed 
should,  accept  it  as  if  it  were  admissible  under  the  strictest  rules 
of  evidence.  These  rules;  so  far  as  they  require  the  best  evidence  < 
capable  of  being  produced,  or  the  exclusion  of  hearsay  is  concerned, 
may  certainly  be  waived  by  the  parties  interested,  and  in  contem- 
plation of  law  they  are  waived  if  no  objection  be  made  at  the 
proper  time.  No  authority  is  perhaps  necessary  in  support  of  a 
rule  so  obvious ;  but  we  may  refer  to  the  case  of  Brake  v.  Kimball,^ 
(5  Sand.  237)  in  which  this  very  question  was  raised  and  dis- 
cussed— the  Court  saying  in  respect  to  it :  "  It  is  not  necessary  to 
determine  whether  the  entries  in  the  books  of  the  defendant  which 
were  read  by  the  then  counsel  upon  the  trial  were  proper  evidence 
of  the  fisusts  they  were  adduced  to  prove.  No  objection  was  made 
to  them  at  the  time,  nor  were  they  read  subject  to  any  future  ob- 
jection. They  became  evidence  therefore  in  judgment  of  law,  by 
the  admission  and  consent  of  counsel  for  the  plaintiff,  and  it  was 
the  duty  of  the  Judge  to  submit  them  as  evidence  to  the  consider- 
ation of  the  jury."  It  follows  that  the  Court  below  properly 
charged  the  jury  in  this  case  that  the  books  were  evidence  properly 
submitted  to  their  consideration. 

The  claim  that  the  books  were  not  in  fact  offered  in  evidence  is 
not  warranted  by  the  record  before  us.  But,  however  that  may  be, 
it  is  not  shown  affirmatively  by  the  appellant  that  they  were  not ; 
consequently  it  must  be  presumed  in  favor  of  the  action  of  the 
lower  Court  that  they  were. 

Unless  the  contrary  be  shown,  it  must  be  presumed  that  all 
instructions  given  by  the  Court  were  pertinent  to  the  issues,  and 
the  evidence.     It  is  incumbent  on  the  appellant  to  make  out  his 
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case  affirmatively  bj  a  showing  sufficient  to  overcome  this  legal 
presumption.  Upon  this  point,  for  example,  as  it  is  not  shown  that 
the  statement  contains  all  the  evidence,  appellant  should  haye 
stated  the  iact  that  the  books  were  not  offered. 

The  minute  of  Court  referred  to  as  showing  that  thej  were  not 
certainly  does  not  bear  the  construction  placed  upon  it  by  counsd 
for  defendant.  The  only  inference  that  we  can  draw  from  it  is, 
that  the  books  being  in  evidence,  counsel  for  plaintiff  suggested  that 
they  be  considered  as  introduced  in  support  of  each  item  therein, 
as  the  witness  Price  testified  to  them,  to  which  the  Court  assented. 
If  the  books  had  been  admitted,  of  course  they  should  be  accepted 
as  evidence  in  support  of  each  item  or  entry  contdned  m  them 
without  any  further  offer.  If  they  had  not  been  actually  admitted, 
then  the  order  of  the  Court  that  they  should  be  considered  as 
offered  as  each  item  was  testified  to,  is  in  effect  an  admission  of 
them  m  evidence,  and  any  objections  to  them  should  have  been  in- 
terposed at  that  time.  But,  whatever  other  construction  may  be 
placed  upon  the  very  ambiguous  language  of  this  minute,  it  ce^ 
tainly  cannot  be  held  to  show  that  the  books  were  not  admitted. 
There  is  no  error  in  the  instruction  itself,  therefore ;  nor  is  it  made 
to  appear  that  it  was  not  warranted  by  the  facts  of  the  case. 

The  Court  also  charged  the  jury  that,  "  if  you  find,  after  the 
purchase  of  stocks  and  payment  therefor  by  the  plaintifi,  they 
informed  defendant  of  such  purchase,  and  defendant  did  not  & 
sent  therefrom  but  desired  plaintifis  to  carry  the  stocks  for  him  a 
longer  period,  then  this  was  a  ratification  of  the  purchase,  and  it 
was  of  no  consequence  whether  the  purchases  were  originally  au- 
thorized or  not.  Nor  is  there  any  question  in  such  case  in  regard 
to  a  delivery,  or  an  offer  of  delivery,  of  the  stocks  of  plamtiC 
The  first  portion  of  this  instruction  respecting  the  ratification  of  the 
purchase  is  undeniably  correct.  Nothing  can  be  better  settled 
than  that  if  the  principal,  being  informed  by  his  agent  that  an  act 
has  been  done  on  his  behalf,  does  not  disapprove  of  it,  bntieqnests 
the  agent  to  do  something  further  respecting  the  same  transaction, 
he  ratifies  the  act  so  done  for  him.  As  to  the  second  clause  of  the 
instruction,  it  might,  under  some  state  of  facts,  be  incorrect;  bat  it 
was  perfectly  proper  in  connection  with  the  evidence  in  this  caae. 
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It  appears,  by  undisputed  testimony,  that  the  defendant  not  only 
requested  the  plaintifl^  to  carry  the  stocks  for  him,  but  also  to  sell 
them  to  the  best  advantage  possible.  It  is  also  shown  that  they 
were  sold.  Such  being  the  case,  how  can  there  be  any  question  of 
delivery,  or  oflFer  of  delivery,  of  .them  to  the  defendant.  K  plain- 
tiffs were  requested  by  defendant  to  sell,  and  they  did  so,  certainly 
they  cannot  be  required  to  make  a  tender  of  the  stock  prior  to 
bringing  an  action  for  the  loss  sustained  in  the  transaction.  Had 
there  been  no  express  authority  or  request  to  sell,  it  is  possible  no 
action  could  be  maintained  for  the  purchase  money  of  stock  ad- 
vanced by  a  broker  until  a  tender  of  the  stock  were  made :  whether 
•it  could  or  not  is  not  necessary  to  decide.  It  is  only  necessary ^ 
here  to  say  that  it  cannot  be  required  when  they  have  been  sold  by 
authority,  as  in  this  case.  The  instruction  was  perfectly  correct, 
in  connection  with  the  facts  of  the  case.  The  other  instructions, 
given  at  the  request  of  plaintifis,  are* equally  free  from  objection. 

The  first  four  instructions  asked  by  the  defendant  and  refused, 
were  all  pointed  to  the  proposition  that  there  should  have  been  a 
tender  of  the  stocks  before  this  action  was  brought.  The  facts,  as 
has  already  been  said,  do  not  appear  to  warrant  such  instructions, 
hence  .we  must  presume  they  were  properly  refused. 

The  fifth  instruction  refused  also  seems  entirely  unwarranted  by 
the  evidence.  It  was  a  matter  of  no  consequence  to  the  defendant 
that  the  plainti&  had  not  paid  for  the  stocks,  or  that  their  agents 
instead  of  themselves  had  done  so.  They  procured  the  stocks  for 
him ;  that  was  sufficient  to  enable  them  to  recover  their  market 
value.  But  it  is  shown  that  the  stocks  were  in  fact  purchased  by 
the  agents  of  plaintiff,  and  that  in  a  settlement  with  them  they  were 
pmd  for.  So  there  appears  to  be  no  issue  or  evidence  whatever  to 
call  for  such  instruction.     It  was,  therefore,  properly  refused. 

Again :  The  seventh  instruction,  which  it  is  claimed  the  Court 
should  have  given,  assumes  that  there  was  no  express  promise  to 
pay  the  sum  claimed  in  the  second  count  of  the  complaint.  If 
there  were,  it  would  be  entirely  unnecessary  to  prove  that  the  ser- 
vices performed  were  reasonably  worth  the  amount  claimed  to  be 
due.  Whether  they  were  or  not  does  not  appear.  The  contrary 
not  being  shown,  it  cannot  be  presumed  that  a  state  of  facts  existed 
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which  would  render  the  action  of  the  Court  below  incorrect.  K 
the  instruction  were  one  that  would  -under  any  state  of  facts  be 
correct,  and  it  further  appeared  to  be  pertment  to  the  issues,  the 
error  would  be  sufficiently  shown ;  but  where,  as  in  this  case,  it 
would  be  incorrect  under  some  state  of  facts,  and  it  is  not  diown 
that  such  was  not  the  case,  it  must  be  presumed  that  it  was  mcor- 
rect  as  applied  to  the  case  made  out.  In  other  words :  we  cannot 
presume  that  a  state  of  facts  existed  which  would  render  the  action 
of  the  Court  below  erroneous  where  the  opposite  presumption  is 
equally  admissible.  The  error  must  be  affirmatively  shown.  The 
defendant  should  in  some  way  have  satisfied  this  Court  that  the 
instruction  was  pertinent  to  the  proof;  that  the  plidntifi  sought  to 
recover  a  sum  for  services  upon  an  implied  contract  that  there  wu 
no  express  promise  to  pay ;  in  which  case  it  might  be  incumbent 
upon  them  to  prove  that  they  were  reasonably  worth  the  som 
claimed.     This  is  not  done. 

Our  examination  of  the  case  leads  us  to  the  conclusion  that  the 
judgment  below  must  be  affirmed. 

If  is  so  ordered. 

Johnson,*  J.,  did  not  participate  in  the  foregoing  decifflon. 


THE  VIRGINIA  AND  TRUCKEE  RAILROAD  COM- 
PANY, Respondent,  v.  A.  B.  ELLIOTT,  Appellant. 

Railroad  Condemnation  of  Land  —  Quantity.  The  Railroad  Act  of  18^ 
(Stats.  1864-6,  427,  Sea  20)  prescribes  that  State  land  along  the  line  of  a 
road  may  be  taken  for  the  building  of  depots  and  other  necessary  boilifiBfES 
on  payment  of  the  value  thereof,  provided  no  such  piece  of  land  taken  abafl 
exceed  two  acres  in  extent:  Hdd^  that  this  limitation  of  two  acres  does  not 
apply  to  lands  of  individuals,  and  that  in  regard  to  such  lands  a  larger  tf^- 
tity,  if  necessary,  may  be  condemned. 

ExpRESSio  Unius  ExcLusio  AlT£rids.  It  is  the  presumption,  when  one  person  of 
thing  is  expressly  mentioned  in  a  statute,  that  all  other  persons  and  things  sre 
to  be  excluded. 

Skttino  Aside  or  Report  op  Railroad  Comicissi oners.  The  Railroad  Act  of 
1866  (Stats.  1864-5,  427,  Sec.  81)  provides  that,  when  land  is  teken  and  tke 
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Commissioners  make  their  report,  if  any  party  be  dissatisfied  he  may  "  move 
to  set  aside  the  report,  and  to  have  a  new  trial  as  to  any  tract  of  land,  upon 
good  cause  shown  therefor ;  and  the  said  Court  or  Judge  shall  set  aside  the 
report  as  to  such  tract  of  land  " :  Held^  that  the  meaning  was,  not  that  the 
'  report  should  be  set  aside  as  a  matter  of  course,  because  of  dissatisfaction,  but 
only  on  good  cause  shown. 

Railroad  Depots  and  Buildings — How  MrcH  Land  Necessary.  The  ques- 
tion as  to  the  quantity  of  land  which,  under  the  Railroad  Act,  a  company  may 
take  on  the  ground  of  its  being  necessary  for  its  depots  and  other  buildings, 
must  be  determined  by  the  evidence  produced,  and  depends  upon  many  facts 
and  circumstances  for  which  there  is  no  exact  standard. 

Valuation  by  Commissioner  of  Land  taken  roR  Railroads.  The  valuation 
of  lands  taken  for  railroad  purposes  by  commissioners  appointed  under  the 
Railroad  Act  will  not  be  disturbed,  if  there  be  any  substantial  testimony  to 
support  it. 

Necessities  of  Railroads  not  to  be  considered  in  valuing  Land  tablen.  In 
awarding  the  compensation  to  be  paid  for  land  taken  by  a  railroad  company, 
its  full  actual  value  should  be  given :  and  in  ascertaining  such  value  everything 
generally,  which  actually  enhances  its  present  worth,  should  be  taken  into  con- 
sideration, but  not  the  fact  that  it  is  necessary  or  indispensable  for  the  railroad 
to  have  it. 

Conotitdtion — ^PowER  TO  APPOINT  Railroad  Commissioners.  On  objection  made 
that  the  appointment  of  commissioners  to  fix  compensation  for  land  taken  for 
railroad  purposes  was  a  matter  pertaining  under  the  Constitution  to  the  execu- 
tive, and  could  not  be  exercised  by  the  judicial  department :  Beld^  that,  as  the 
Constitution  does  not  point  out  the  manner  in  which  private  property  shall  be 
taken,  the  Legislature  has  the  power  to  prescribe  any  method  which  will  pro- 
duce a  just  and  fair  result,  and  that  there  was  no  more  reason  why  the  com- 
missioners should  be  appointed  by  the  executive  than  by  the  judiciary. 

Objections  not  taken  below  not  available  in  Appellate  Court.  On  appeal 
from  an  award  of  compensation  for  land  taken  for  railroad  purposes,  objections 
that  the  commissioners  did  fiot  meet  at  the  time  fixed,  and  did  not  file  their 
report  within  the  period  allowed  by  the  Court,  cannot  be  taken  for  the  first  time 
in  the  Appellate  Court 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

The  facts  are  stated  in  the  opmion. 

A,  B.  EUiottj  in  pro.  per,,  for  Appellant. 

I.  It  may  be  said  that  the  proviso  of  section  twenty  of  the  Rail- 
road Statute  of  1865,  "  that  no  one  depot,  watering-rplace,  machme 
or  work-shop,  or  other  buildings  for  the  convenient  use  of  said  roads, 
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shall  cover  over  two  square  acres  each,"  applies  only  to  the  land  of 
the  State,  and  not  to  that  of  private  individuals.  I  contend  that  if 
the  State  was  so  cautious  as  to  provide  that  onlj  two  square  acres 
of  it9  lands  should  be  taken  by  railroad  companies  for  their  pur- 
poses, a  fortiori  should  it  be  presumed  that  the  State  intended 
that  the  same  rule  should  apply  to  the  lands  of  private  indiriduab. 

II.  The  Railroad  Act,  section  thirty-one,  deprives  the  Court  or 
Judge  of  any  discretion  as  to  whether  he  shall  set  aside  the  report 
and  grant  a  new  trial.  It  says  that  he  %hall  do  so,  but  that  he 
shall  not  recommit  to  Commissioners  such  matter  more  than  twice. 
If  the  Legislature  has  expressed  its  intention  clearly,  that  intentioQ 
must  be  followed  regardless  of  consequences.  (0'JV«7  v.  New 
York  and  Nevada  S.  M.  Co.,  3  Nev.  153.) 

III.  The  locality  and  quantity  of  the  land  show  that  it  is  not 
necessary,  nor  proper,  that  plaintiff  should  take  so  much  as  it  seeb 
to  do  in  this  proceeding. 

IV.  The  evidence  did  not  justify  the  report,  inasmuch  as  it 
shows  the  land  to  be  worth  a  much  larger  sum  than  the  five  hundred 
dollars  .awarded,  and  at  least  seven  hundred  and  fifty  dollars. 

V.  The  question  ruled  out  was  proper.  The  statute  (Sec.  80) 
provides  that  ^'  in  ascertaining  and  assessing  such  compensation, 
they  shall  take  into  consideration,  and  make  allowance  for,  any 
benefit  or  advantages  that,  in  their  opinion,  will  accrue  to  sach 
peraon  or  persons  by  reason  of  the  construction  of  the  railroad,  as 
proposed  by  said  company."  In  this  case,  plaintiff  takes  all  of 
defendant's  land,  and  hence,  no  benefit  or  advantages  can  accrue 
to  him  by  reason  of  the  construction  of  the  railroad.  Whatever 
facts  and  circumstances,  or  reasons,  therefore,  in  the  minds  of  the 
witnesses  give  value  to  the  property,  must  be  taken  into  considera- 
tion by  them  in  forming  their  opinions  in  reference  to  its  vaiae. 
(Jacob  V.  City  of  Louisville,  9  Dana,  114 ;  Sedgwick  on  Damages, 
566 ;  2  Kent's  Com.  399,  and  note ;  Central  P.  B.  B.  Co.  ¥. 
Pearson  et  ah,  35  Cal.  261.) 

Yl.  The  condemnation  and  appropriation  of  private  property 
to  public  use  is  the  exercise  of  the  right  of  eminent  domain,  and 
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hence,  of  a  right  of.  sovereignty,  and  therefore  should  be  carried 
into  execution  by  and  through  the  instrumentality  of  those  officers 
of  government  who  exercise  the  sovereign  functions  or  powers  of 
government,  and  not  by  and  through  those  who  do  not  possess 
sovereign  functions — as  judicial  officers,  whose  duties  are  simply 
judicial,  to  declare  the  law  and  order  judgment  accordingly.  The 
Commissioners,  therefore,  should  have  been  appointed  by  tiie  Gov- 
ernor of  the  State,  and  not  by  the  District  Judge.  (^Bhodgood  v. 
Mohawk  and  Hudson  It.  H.  Co,^  18  Wend.  69 ;  2  Kent's  Com. 
391 ;  Sedgwick  on  Damages,  566.) 

Vn.  The  taking  of  private  property  for  public  use  proceeds 
apon  the  idea  of  public  necessity:  as  a  right  of  way,  etc.;  but 
what  necessity  can  there  be  for  a  railroad  company  to  condemn 
and  appropriate  the  property  of  a  citizen  which  lies  off  of  the  line 
of  its  road  ?  It  cannot  be  necessary  for  such  company  to  have  the 
power  for  the  purposes  of  machine-shops,  depots,  work-shops,  etc. ; 
for  if  it  cannot  purchase  land  for  these  purposes  at  one  place  on  its 
road,  it  can  at  another. 

Vni.  The  statute  allowing  and  providing  the  way  by  which 
private  property  may  be  taken  for  public  use  is  in  derogation  of 
common  right,  justice,  and  law— and  hence,  must  be  strictiy  pur- 
sued and  construed.  In  this  case  it  was  not  strictly  pursued — for 
the  order  of  the  Court  directed  that  the  report  of  the  Commis- 
sioners should  be  made  within  twenty  d9.ys  from  their  first  meeting, 
whereas  it  was  not  made  within  that  time. 

HUlyer^  Wood  ^  Deal,  for  Respondent. 

I.  The  right  of  eminent  domain  gives  to  the  Legislature  the 
control  of  private  property  for  public  uses.     (2  Kent's  Com.  338.) 

II.  The  use  of  land  for  railroad  purposes  is  a  ^'  public  use  " 
within  the  term,  as  used  in  our  Constitution.  (^Oontra  Costa  It. 
R.  Co.  V.  Mars^  23  Cal.  326 ;  Beekman  v.  Saratoga  and  Sche- 
nectady R.  B.  Co.,  3  Paige's  Ch.  73.) 

in.  The  Constitution  does  not  prescribe  the  mode  in  which  the 
compensation  shall  be  ascertained ;  that  was  left  for  the  Legislature 
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to  determine,  and  it  determined  it.  (^Beekman  v.  Saratoga  and 
Schenectady  R.  Jt.  Co.y  8  Paige's  Ch.  76 ;  CHbison  v.  Ma»m^ 
Oct.  Term,  1869.) 

ly .  The  plain  meaning  of  section  thirty-one  of  the  Raihoad  Act 
is,  that  the  report  should  be  set  aside  and  a  new  trial  granted,  onlj 
in  cases  where  good  cause  is  shown.  This  is  the  meaning  placed 
upon  a  similar  section  by  the  Supreme  Court  of  Galiforma,  in  35 
Cal.  259.  The  statute  of  this  State  was  copied  from  the  statute  of 
California.     (HittelFs  Gen.  Laws  of  Cal.  856.) 

y .  The  compensation  required  to  be  paid  to  owners  of  property 
appropriated  for  public  use  is  the  actual  value  of  the  land.  (Sedg- 
wick on  Damages,  5th  Ed.  666 ;  C.  P.  R,  R.  Co,  v.  Peanon^  35 
Cal.  261.) 

YI.  The  Commissioners  did  not  err  in  refusmg  to  allow  appeDaat 
to  ask  the  question  as  to  the  necessities  of  the  railroad.  The  evi- 
dence sought  to  be  elicited  would  have  established  a  specuktiTe 
value,  and  not  the  market  value. 

YII.  The  statute  provides  that  the  Commisffloners  shall  Tiev 
the  land  and  hear  the  evidence  of  witnesses,  in  order  to  ascertain 
the  compensation  to  be  paid.  Although  ikej  are  not  to  be  guided 
solely  by  the  authority  of  their  senses,  that  should  certainlj  hxn 
great  weight  with  them.  In  this  case  there  is  a  conflict  in  the  tee- 
timony  of  the  witnesses  as  to  the  value  of  the  land  and  imp^0T^ 
ments  claimed  by  the  defendant.  His  witnesses  fix  the  value  at 
from  seven  hundred  and  fifty  dollars  to  one  thousand  dollars.  B^ 
spondent's  witnesses  testify  that  five  hundred  dollars  would  be  a  big 
price.  It  is  to  be  presumed  that  the  value  fixed  by  plaintiff's  wit- 
nesses corresponded  with  the  opinion  the  Commissioners  formed  ia 
viewing  the  premises.  The  Court  will  not  disturb  the  award  when 
there  is  evidence  to  sustain  it.     (^Brady  v.  Browrty  20  Cal.  520.) 

Vin.  The  report  of  the  Commissioners  was  filed  within  the 
time  provided  by  statute,  but  by  some  oversight  the  statement 
recites  that  the  Court  appointed  the  twenty-third  instead  of  the 
twenty-sixth  of  July.    The  objection  made  by  appellant  was  nefer 
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made  until  he  filed  bis  brief.  No  sucb  objection  can  be  found  in 
the  records.  The  statute  provicUng  that  the  report  should  be  filed 
within  twenty  days  after  the  first  meeting  of  the  Commissioners  is 
merely  directory,  and  the  failure  to  file  within  the  time  does  not 
invalidate  the  report.     {KeUer  v.  Satuck^  22  Cal.  471.) 

By  the  Court,  Lewis,  C.  J. : 

In  accordance  with  the  requirements  of  section  twenty-four  of 
the  Statutes  of  1865,  page  438,  the  plaantiff  filed  its  petition  in  the 
IHstrict  Court  for  the  County  of  Storey,  setting  forth  that  it  was 
duly  incorporated  on  the  second  day  of  March,  a.d.  1868 ;  that  it 
still  continues  to  exist,  and  is  now  actually  engaged  in  the  construc- 
tion of  its  ndlroad  between  the  City  of  Virginia  in  said  County  of 
Storey,  and  the  City  of  Carson  in  the  County  of  Ormsby ;  that  the 
line  of  the  railroad  has  been  surveyed,  and  a  map  thereof  made ; 
that  the  line  as  surveyed  and  laid  down  in  the  said  map  has  been 
adopted  by  the  company  as  the  route  of  the  said  road ;  that  the  line 
selected  passes  over  certain  premises  in  Virginia  City  described  as 
lot  five,  in  block  two  hundred  and  thirty-one,  range  "  I " ;  that  cer- 
tain other  premises  contiguous  thereto,  and  particularly  described 
in  the  petition,  are  necessary  to  the  company  for  the  purpose  of 
enabling  it  to  erect  its  depots,  machine-  and  work-shops,  and  other 
buildings.  After  alleging  that  the  appellant  Elliot  is  the  owner  of 
a  large  portion  of  the  premises  described,  it  prays  that  it  may  be 
permitted  to  take  possession  thereof,  and  that  Commissioners  may  be 
appointed  to  assess  the  value  or  compensation  to  be  paid  to  the  ap- 
pellant therefor.  Commissioners  were  regularly  appointed,  and  aft;er 
hearing  evidence  offered  by  both  parties,  they  assessed  the  value  of 
the  property  at  five  hundred  dollars,  which  was  tendered  to  the 
appellant ;  but  he  being  dissatisfied  with  the  report,  moved  to  set  it 
aside,  which  being  refused  he  takes  an  appeal,  claiming  a  reversal 
of  the  proceedings  below  upon  several  grounds,  which  will  be  con- 
sidered in  the  order  in  which  they  are  discussed  by  counsel. 

I.  It  is  argued  that  the  report  is  erroneous,  because  it  awards 
to  the  plaintiff  more  land  than  it  has  the  right  to  claim  under  the 
law  for  the  purposes  designated  in  the  petition.     Section  twenty  of 
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the  Act  referred  to,  it  is  true,  limits  the  amoant  of  State  land  to 
be  appropriated  for  the  purposes  mentioned  to  two  acres,  bat  there 
is  nothing  in  the  Act  extending  such  restriction  to  land  belon^ng  to 
individuals.  But  it  is  contended  that  as  this  limitation  is  imposed 
respecting  land  belonging  to  the  State,  it  must  be  presumed  it  was 
the  intention  of  the  Legislature  to  extend  it  to  the  land  belonging  to 
the  citizen  also.  Bj  a  well  known  and  familiar  rule  of  constmction, 
however,  the  presumption  is  the  other  way.  The  mention  of  one 
thing  or  person,  is  in  law  an  exclusion  of  all  other  things  or  persons. 
Here  the  Legislature  having  expressly  chosen  to  declare  that  do 
more  than  two  acres  of  the  State's  land  shall  be  taken  for  the  erec- 
tion of  any  one  depot,  or  other  buildings,  is  it  not  perfectly  manifest 
from  the  failure  to  extend  the  same  provision  to  other  land  in  exprem 
terms,  that  it  was  not  the  intention  it  should  apply  ?  By  the  rale 
quoted  no  land  except  that  belongmg  to  the  State  could  be  included 
within  the  limitation ;  and  as  there  b  nothing  in  the  law  authoriang 
a  departure  from  this  rule  of  construction  it  must  be  followed,  and 
the  section  held  to  apply  only  to  lands  belonging  to  the  State. 

n.  It  is  claimed  that  section  thirty-first  of  this  law  makes  it  the 
duty  of  the  District  Judge  to  set  aside  the  report  of  the  Comnus- 
sioners  whenever  either  party  is  dissatisfied  with  it,  and  a  motion  is 
made  to  that  end.  But  this  is  very  clearly  a  misconstruction  of  the 
law.  The  language  of  the  section  is :  '^  The  said  company,  or  any 
of  said  defendants,  if  dissatisfied  with  the  report,  may  within  twenij 
days  after  the  time  for  the  filing  of  saM  report,  and  after  ten  days' 
notice  to  the  parties  interested,  move  to  set  aside  the  report  and  to 
have  a  new  trial  as  to  any  tract  of  land,  upon  good  cause  shown 
therefor ;  and  the  said  Court  or  Judge  shall  set  aside  the  report  as 
tb  such  tract  of  land,  and  may  recommit  the  matter  to  the  same  or 
to  other  Commissioners,  who  shall  be  ordered  to  proceed  in  like  man- 
ner as  those  first  appointed ;  but  such  matter  shall  not  be  more  than 
twice  recommitted  to  Commissioners."  Clearly,  this  section  does 
not  make  it  the  duty  of  the  Court  or  Judge  to  set  aside  the  report 
in  every  case  when  either  party  may  be  dissatisfied  with  it,  regard- 
less of  the  merits  of  the  matter.  The  fair  construction  of  the  hat 
guage  is,  that  the  report  may  be  set  aside  upon  good  cause  shown, 


1870.]  SUPREME  COURT  OP  NEVADA.  865 

The  Virginia  and  Truckee  Railroad  Company  v.  Elliott. 

■ . 

not  as  a  matter  of  course  upon  the  application  of  either  party.  The 
vords,  "the  said  Court  or  Judge  shall  set  aside  the  report,"  must 
be  taken  in  connection  with  what  precedes,  and  thus  the  action  of 
the  Court  is  to  be  controlled  b  j  the  condition  upon  which  it  is  de- 
clared the  parfy  shall  be  entitled  to  a  new  trial — that  is,  "  upon 
good  cause  shown  therefor."  Why  attach  the  condition  of  <*  good 
cause  shown  "  to  the  person's  right  to  a  new  trial  in  the  first  portion 
of  the  section,  if  it  be  the  duty  of  the  Court  to  grant  it  without 
condition  or  a  showing  of  good  cause  ?  Eridently,  it  is  only  when 
good  cause  is  shown  that  the  Court  or  Judge  is  authorized  to  set 
afflde  the  report. 

in.  It  is  next  contended  that  the  quantity  of  land  claimed  by 
the  company  is  not  necessary  for  the  purposes  claimed  by  it.  But 
whether  it  be  necessary  or  not  must  be  determined  by  the  evidence, 
and  it  is  proven  to  be  necessary.  It  is  claimed  by  the  company 
for  depot  and  other  building  purposes,  and  its  officers  testify  that  it 
IS  necessary  for  this  purpose.  It  cannot  be  presumed,  either  from 
ttie  quantity  or  location  of  the  premises,  that  it  is  not  necessary, 
when  the  only  testimony  in  the  record  shows  the  contrary.  Indeed, 
the  necessities  in  such  cases  are  to  a  great  extent  to  be  determined 
bjr  the  company  itself;  at  least,  if  it  appear  that  it  is  acting  in  good 
faith,  and  there  is  evidence  showing  that  the  land  claimed  by  it  is 
necessary  for  the  purpose  of  enabling  it  to  erect  such  buildings  as 
its  business  may  require,  the  Courts  cannot  hold,  without  any  evi- 
dence tending  to  overcome  such  state  of  facts,  that  the  necessities 
do  not  exist.  There  is  no  exact  standard  in  such  case  whereby  the 
wants  of  the  company  may  be  definitely  ascertained.  Its  necessi- 
ties, so  far  as  the  quantity  of  land  it  may  require  for  building  pur- 
poses is  concerned,  depend  upon  various  and  varying  facts  and  cir- 
cumstances. We  do  not  wish  to  be  understood  as  intimating  that 
a  company  may  claim  land  in  a  locality  off  the  line  of  its  road  by 
showmg  that  it  is  necessary  to  it.  The  question  here  is  simply 
whether  the  quantity  of  land  claimed  is  necessary  for  the  purposes 
to  which  it  is  to  be  devoted,  syid  not  whether  a  company  may, 
under  the  plea  of  necessity,  claim  land  not  contiguous  to  its  road. 
Whether  one  acre  or  five  be  necessary  for  building  purposes  at  any 
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one  point,  must  depend  upon  facts  peculiarly  within  the  knowledge 
of  the  officers  of  the  company ;  and  if  by  their  testimony  it  be  shown 
that  a  given  quantity  be  necessary,  we  cannot  see  how,  wiHi  no 
evidence  to  overcome  such  proof,  a  Court  can  hold  it  unnecessaiy. 
This  Court  clearly  cannot  disturb  the  action  of  the  Judge  below  on 
this  ground. 

lY.  That  the  Commissioners  did  not  award  to  the  appellant 
the  value  fixed  upon  the  premises  by  the  weight  of  evidence,  is  the 
fourth  assignment  of  error.  K  it  be  admitted  that  the  testimony 
reported  in  the  record  preponderates  against  the  conclofflon  of  the 
Commissioners  on  this  point,  it  cannot  be  said,  in  any  view  that 
may  be  taken  of  it,  that  the  preponderance  is  so  great  and  decided 
as  to  justify  an  interference  with  the  report.  There  is  testimony 
decided  and  substantial  in  support  of  it;  and  furthermore,  undtf 
the  statute,  the  Commissioners  are  required  to  examine  or  view  Ae 
land  themselves,  which  was  done  in  this  case  ;  and  thus  their  opin- 
ion of  its  value  is  added  to  the  testimony  of  the  witnesses  on  behalf 
of  the  respondent.  Under  such  circumstances  the  decision  of  the 
Commissioners  will  not  be  set  aside  if  there  be  any  substantial  testi- 
mony to  support  it.  Such  is  the  rule  repeatedly  announced,  and 
we  think  uniformly  followed.  (See  Piper^s  Appeal,  32  Cal.  530, 
and  cases  there  cited.)  This  case  very  clearly  cornea  within  the 
rule,  and  hence  the  report  cannot  be  disturbed. 

y .  The  appellant,  examining  one  of  his  witnesses  respecting  die 
value  of  the  premises  in  question,  put  this  question :  ^'  What  is  the 
value  of  the  tract  of  land  claimed  by  me,  taking  into  consideratioo 
the  fact  that  the  mine  of  the  Chollar  Potod  Company  lies  west  of 
it,  the  mine  of  the  Julia  Gold  and  Silver  Company  to  the  south, 
and  the  mine  of  the  Senator  Company  to  the  north ;  that  these 
mines  may  be  developed  and  turn  out  rich;  that  the  Rulroad 
Company  has  located  its  road  near  this  tract,  and  that  it  derira  it 
far  the  purpose  of  putting  up  its  machine  shops  and  other  builOngs, 
and  that  its  value  will  be  increased  by  the  erection  of  such  build- 
ings ?  " 

This  question  was  objected  to,  the  objection  sustiuned,  and  app^ 
lant  complains  of  the  decision  as  error.    The  ruling  was  correct 
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A  company  possessing  this  sovereign  power  of  entering  upon  and 
taking  the  land  of  the  citizen  in  invitum  should  certainly  be  made 
to  render  a  complete,  just,  and  liberal  compensation  to  the  owner 
whose  property  they  so  appropriate.  To  secure  the  unrestrained 
enjoyment  of  pxpperty  is  one  of  the  first  and  most  vital  objects  of 
government,  and  theoretically  at  least  in  this  country  the  right  is 
secured  and  protected  by  the  strongest  possible  guaranties,  admit- 
ting of  no  exception  save  where  the  public  welfare,  which  in  all 
governments  is  superior  to  individual  rights,  demands  it.  And 
when  so  demanded,  the  compensation  awarded  should  be  liberal 
without  being  unjust  to  the  public,  and  this  is  accomplished  by  the 
payment  of  the  full  actual  value  in  money,  of  the  property  claimed. 
(JSuUwarCi  HeirB  v.  The  City  of  Louisville^  6  Dana,  28.)  In 
ascertaining  that  actual  value,  generally  everything  which  actuaDy 
enhances  its  present  worth  should  be  taken  into  consideration ;  not, 
however,  the  fact  that  it  is  necessary  or  indispensable  for  the  pur- 
poses for  which  it  is  claimed  by  the  public.  Those  necessities  which 
induce  it  to  be  claimed,  or  the  fact  that  it  is  desired  for  public  use^ 
should  in  no  wise  enter  into  the  consideration  of  its  value.  To 
allow  that  would  be  to  measure  its  value  by  the  immediate  necessi- 
ties of  the  public,  rather  than  its  actual  worth.  The  Constitution 
secures  a  '^  just  compensation,"  not  a  compensation  to  be  regulated 
by  the  necessities  which  may  compel  its  appropriation  to  the  public 
use.  The  actual  value  in  money,  to  be  ascertained  by  its  location, 
the  price  at  which  similar  land  may  be  or  has  been  sold  in  its 
vicinity,  or  what  it  would  itself  sell  at,  is  the  measure  of  damage. 
The  public,  or  a  company  to  whom  the  right  of  eminent  domadn  is 
extended,  is  certainly  entitled  to  have  the  land  claimed  by  it  at  its 
fair  market  price,  unaffected  by  the  fact  that  it  may  be  desired  by  it. 
Were  it  not  so,  the  value  of  land  would  always  be  regulated,  not  by 
what  it  might  be  actually  worth  in  the  market,  but  by  the  extent  to 
which  it  might  be  necessary  for  public  use,  and  thus  a  piece  of  land 
otherwise  worthless  might  become  invaluable  from  the  fact  that  its 
location  would  make  its  appropriation  absolutely  indispensable  to  the 
building  of  a  public  work.  A  tract  of  land  for  example,  may  be  so 
dtoated  that  it  would  be  impossible  to  construct  a  railroad  without 
securing  it.    In  such  case  can  it  be  claimed  that  its  value  is  to  be 
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f— 

estimated  by  that  fact  ?  We  think  not.  Sach  would  not  be  a  just 
valuation.  The  question  propounded  to  the  witness,  however, 
assumes  that  it  might  be  taken  into  consideration  in  his  estimate  of 
the  value  of  the  appellant's  land.  The  Commissioners  for  this 
reason  properly  ruled  it  out.  I 

yi.  The  sixth  point  made  by  appellant  does  not  appear  to  ui 
to  possess  the  force  assumed  for  it.  The  course  here  pursued  of 
allowing  each  party  to  select  each  a  Commissioner  and  the  Court 
to  appoint  the  third  is  the  usual  method  pursued  in  proceedings  of 
this  kind ;  nor  does  there  seem  to  be  any  constitutional  objection  to 
it.  The  manner  in  which  private  property  shall  be  taken  is  not 
pointed  out  in  that  instrument,  hence  it  would  seem  the  Legislature 
has  the  power  to  prescribe  any  method  which  will  produce  a  just 
and  &ir  result.  There  seems  to  be  no  more  reason  why  the  Com- 
missioners should  be  appointed  by  the  executive  than  the  otiier  co- 
ordinate branch  of  the  government — the  judicial.  The  proceedings 
whereby  a  citizen  is  thus  deprived  of  his  property,  and  the  just  com- 
pensation to  which  he  may  be  entitied  is  to  be  ascertained,  are 
essentially  judicial  in  their  character,  and  therefore  the  appointiDg 
of  and  supervision  over  the  Commissioners  is  very  properly  pm^ 
to  the  judicial  tribunals.  We  can  see  nothing  unconstitutional  id 
the  course  directed  to  be  taken  by  the  law  regulating  these  pro- 
ceedings. 


YII.  The  seventh  ascdgnment  is  based  on  an  apparent 
ancy  in  a  matter  of  time,  and  was  not  suggested  in  the  Court  bebw. 
It  is  stated  m  the  report  of  the  Commissioners  that  the  Court 
directed  them  to  meet  on  the  tweniy-sixth  of  July,  and  that  they 
did  so;  and  it  also  appears  that  the  report  was  filed  within  twenty 
days  from  that  time.  The  agreed  statement,  however,  shows  that  the 
Court  ordered  the  first  meeting  on  the  twenty-third,  in  which  case 
the  report  was*  not  filed  within  the  time  specified.  But  the  report 
of  the  Commissioners  is  to  govern  in  this  respect,  for  a  statement 
does  not  seem  to  be  contemplated  in  cases  of  this  character,  the 
review  being  on  the  report  itself.  (^0.  P.  B.  JS.  v.  JameM  Peat- 
son,  35  Cal.  247.)     However,  without  deciding  this  qnesticm,  it  m 
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certain  that  the  pomt  is  not  available  in  this  case,  even  if  the  quefih 
tion  can  be  raised  in  a  statement,  for  the  reason  that  it  was  not 
raised  in  the  Court  below,  when,  if  it  had  been  suggested,  the  time 
of  meeting  could  have  been  definitely  determined.  The  report 
itself  showing  a  strict  compliance  in  this  respect  with  the  law  and 
the  order  of  the  Court,  and  as  the  point  is  first  made  in  this  Court, 
it  must  be  disregarded. 

The  order  of  the  lower  Court  refusing  a  new  trial  is  affirmed. 


T.  W.  W.  DA  VIES,  Rkspondbnt,  v.  LEMUEL  C.  McKEEBT, 

Appellant. 

RiOBT  TO  Von — Rk6I8TRT-Law  Oath  Unconstitutional.  The  registry  law 
(Stats.  1664-6,  882)  provided  that  no  person  should  be  entitled  to  have  his 
name  registered — and  consequently  to  vote — until  he  had  taken  an  oath  that 
he  had  not,  after  arriving  at  eighteen  years  of  age,  been  voluntarily  engaged  in 
rebellion  against  the  government;  while  the O)nstitution  (Art.  II,  Sec.  1)  pro- 
vides that  no  such  person  should  be  allowed  to  vote  unless  an  amnesty  be 
granted :  Heldy  on  an  application  for  registry  by  ono  who  could  not  take  the 
prescribed  oath,  but  was  entitled  under  the  Constitution  to  the  right  of  suf- 
frage, that  the  oath  required  by  the  registry  law  was  unconstitutional,  and  that 
as  the  registry  agents  could  not  alter  or  modify  it  so  as  to  leave  out  the  objec- 
tionable part,  the  entire  oath  must  fall. 

Ck>M8TRiiCTiON  OF  STATUTES — UNCONSTITUTIONALITY.  The  form  of  a  law  bj 
which  a  person  is  deprived  of  a  constitutional  right  is  immaterial ;  it  is  a 
nullity,  whateyer  be  its  form. 

Btatutbb  TAKING  AWAT  CONSTITUTIONAL  RiORTS  IN  EmcT.  A  Statute  whlch 
makes  the  enjoyment  of  a  constitutional  right  depend  upon  an  impossible  con- 
dition or  upon  the  doing  of  that  which  cannot  legally  be  done,  is  equivalent  to 
an  absolute  denial  of  the  right  under  any  condition :  the  effect,  and  not  the 
language  of  the  statute  in  such  case,  must  determine  its  constitutionality. 

POWKB    OF    PbISIOBNT    OF    UNITED    STATES    TO    PROCLAIM    AmNESTT.       The   Coilfiti- 

tational  power  of  the  President  of  the  United  States  to  pardon  includes  the 

right  to  proclaim  an  amnesty. 
Amnesty,  What.    Amnesty  is  a  general  pardon  granted  to  a  class  of  persons 

by  law  or  proclamation ;  and  the  act  of  amnesty  in  such  case  is  as  properly  a 

pardon  as  if  simply  granted  to  an  individual  by  deed. 
Rbqistry   of  Persons  Entitled   to   Vote — Mandamus.     The  Registry   Agent 

appointed  under  the  registry  law  (Stats.  1664-6,  882)  may  be  compelled  by 

mandamus  to  register  the  names  of  all  persons  applying  and  entitled  under  the 

Constitution  to  vote. 
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Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

The  facts  are  stated  in  the  opinion. 
M.  M.  Clarke^  for  Appellant. 
A.  0.  ElliBy  for  Respondent. 
[No  brief  of  either  counsel  on  file.] 

By  the  Court,  Lewis,  C.  J. : 

The  Constitution  of  this  State  (Art.  II,  Sec.  1)  provides  that: 
^'  Every  white  male  citizen  of  the  United  States,  (not  laboring 
under  the  disabilities  named  in  this  Constitution)  of  the  age  of 
twenty-one  years  and  upwards,  who  shall  have  actually,  and  not 
constructively,  resided  in  the  State  six  months  and  in  the  district 
or  county  thirty  days  next  preceding  any  election,  shall  be  entitled 
to  vote  for  all  officers  that  now  are  or  may  hereafter  be  elected  by 
the  people,  and  upon  all  questions  submitted  to  the  electors  at  such 
election :  provided^  that  no  person  who  has  been,  or  may  be  con- 
victed of  treason  or  felony  in  any  State  or  Territory  of  the  United 
States,  unless  restored  to  civil  rights,  and  no  person  who^  afi^r 
arriving  at  the  age  of  eighteen  years^  shall  have  voluntarily  bonu 
arms  against  the  United  States^  or  held  civil  or  military  iffies 
under  the  so-called  Confederate  States  or  either  of  them^  unless  an 
amnesty  be  granted  to  such  by  the  Federal  Q-ovemment;  and  no 
iiUot  or  insane  person,  shall  be  entitled  to  the  privilege  of  an 
elector." 

It  will  be  observed  from  this  language  that  there  are  three  classes 
of  persons  who,  altiiough  they  may  have  borne  arms  against  the 
government,  are  still  entitled  to  all  the  privileges  of  an  elector. 
These  are :  first,  all  those  who  so  bore  arms  before  they  were 
eighteen  years  of  age,  and  not  afterwards ;  second,  all  persons  who 
did  so  by  compulsion ;  and,  third,  all  those  to  whom  an  amnesty  is 
granted  by  the  Federal  Government.  The  section  above  quoted 
may  therefore  be  construed  as  if  it  read  in  this  manner :     Every 
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white  male  citizen  of  the  United  States,  including  all  persons  who, 
prior  to  the  age  of  eighteen  years,  and  not  afterwards,  voluntarilj 
bore  arms  against  the  government  of  the  United  States ;  all  per- 
sons, regardless  of  age,  who  did  so  by  compulsion ;  and  also  all  per- 
sons to  whom  an  amnesty  is  granted  by  the  Federal  Government, 
shaQ  be  entitled  to  vote.  Hence,  these  three  classes  of  persons  (so 
far  as  the  right  of  suffrage  is  concerned)  stand  in  precisely  the 
same  position  as  if  they  had  never  been  engaged  in  rebeUion 
against  the  United  States.  Upon  this  point  the  language  of  the 
Constitution  is  too  clear  to  admit  of  a  difference  of  opinion.  The 
right  of  suffrage  is  as  unqualifiedly  given  to  these  three  classes  as 
it  is  to  any  person,  for  they  are  expressly  exempted  from  the  gen- 
eral provision  disqualifying  those  who  bore  arms  against  the  govern- 
ment. But  the  registry  law  of  this  State  (Stats.  1864-5,  882) 
deprives  those  who,  after  arriving  at  the  age  of  eighteen  years, 
voluntarily  bore  arms  agamst  the  United  States,  of  the  elective 
franchise,  notwithstanding  an  amnesty  may  have  been  granted  to 
them ;  for  no  person  is  permitted  to  have  his  name  registered  (and 
consequently  not  aQowed  to  vote)  unlil  he  has  taken  an  oath  to  the 
effect  that  he  has  not,  after  arriving  at  the  age  of  eighteen  years, 
voluntarily  been  engaged  in  rebellion  agdnst  the  government. 
That  class  of  persons  who  voluntarily  bore  arms,  and  to  whom  an 
amnesty  has  been  granted,  certainly  cannot  take  that  oath,  because 
they  cannot  swear  without  qualification  that  they  have  not,  after 
arriving  at  the  age  of  eighteen  years,  voluntarily  borne  arms  against 
the  United  States ;  and  unless  they  do  so  take  it,  they  cannot  vote. 
The  requirement,  therefore,  that  it  shall  be  taken  by  all  persons 
without  exception,  is  equivalent  to  a  direct  enactment  that  that  class 
of  persons  shall  be  deprived  of  the  right  of  suffrage  which  is  con- 
ferred upon  them  by  the  Constitution. 

The  form  of  the  law  by  which  an  individual  is  deprived  of  a 
constitutional  right  is  immaterial.  The  test  of  its  constitutionality 
is,  whether  it  operates  to  deprive  any  person  of  a  right  guaranteed 
or  given  to  him  by  the  Constitution.  If  it  does,  it  is  a  nullify — 
whatever  may  be  its  form.  Surely,  a  law  which  deprives  a  person 
of  a  right  by  requiring  him  to  take  an  oatii  which  he  cannot  take 
is  no  less  objectionable  than  one  depriving  him  of  such  right  in 
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direct  terms.  To  make  the  enjoyment  of  a  right  depend  upon  an 
impossible  condition,  or  upon  the  doing  of  that  which  cannot  legally 
be  done,  is  equivalent  to  an  absolute  denial  of  the  right  under  any 
condition.  The  effect,  and  not  the  language  of  the  law  in  such  case, 
must  determine  its  constitutionality.  It  would  not  be  doubted  for 
a  moment,  that  a  law  expressly  denying  the  elective  franchise  to 
any  person  upon  whom  the  Constitution  confers  it,  would  be  unoon- 
stitutional.  Why,  then,  is  a  law  less  objectionable  which,  althon^ 
not  expressly  and  directly,  yet  no  less  certainly,  denies  the  right? 
No  law  can  be  framed  which  will  more  effectively  deprive  that  claas 
of  persons  who,  after  arriving  at  the  age  of  eighteen  years,  vol- 
untarily bore  arms  against  the  United  States,  and  to  whom  an 
amnesty  has  been  granted,  of  the  right  of  suffirage,  than  the  oath 
required  by  the  registry  law.  Why,  then,  is  it  not  as  much  in 
conflict  with  the  Constitution,  and  as  obnoxious  to  it,  as  a  law  whi^ 
in  direct  terms  deprived  that  class  of  the  elective  franchise  ?  In 
our  judgment  it  is — and  being  so  in  conffict  with  the  fundamental 
law,  the  oath  is  a  nullity. 

But  it  is  argued,  no  amnesty  has  been  granted — and  hence,  no 
person,  who  by  the  Constitution  is  entitled  to  the  elective  franchise, 
is  deprived  of  it  by  means  of  the  oath  required  by  the  law.  This, 
however,  appears  to  us  to  be  an  error.  On  the  fourth  day  of  July, 
1868,  a  proclamation,  the  conclusion  of  which  is  in  this  language, 
was  issued  by  the  President : 

^^Now,  therefore,  be  it  known  that  I,  Andrew  Johnson,  President 
of  the  United  States,  do,  by  virtue  of  the  Constitution,  and  in  the 
name  of  the  people  of  the  United  States,  hereby  proclaim  and 
declare,  unconditionally  and  without  reservation,  to  all  and  every 
person  who,  directly  or  indirectiy,  participated  in  the  late  insurree- 
tipn  or  rebellion — excepting  such  person  or  persons  as  may  be  under 
presentment  or  indictment  in  any  Court  of  the  United  States  having 
competent  jurisdiction,  upon  a  charge  of  treason,  or  other  felony — 
a  full  pardon  and  amnesty  for  the  offense  of  treason  against  the 
United  States,  or  of  adhering  to  their  enemies  during  the  late  dvil 
war — with  restoration  of  all  rights  of  property,  except  as  to  daves, 
and  except  also,  as  to  any  property  of  which  any  person  may  have 
been  legally  divested  under  the  laws  of  the  United  States." 
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The  relator  shows  bj  his  affidavit  that  he  is  possessed  of  all  the 
electoral  qualifications  required  by  the  Constitution ;  but  that,  by 
reason  of  his  having  participated  in  the  late  rebeUion,  he  cannot 
take  the  oath  required  by  the  registry  law.  He  also  avers  that 
he  has  not,  at  any  time,  been  under  presentment  or  indictment  in 
any  Court  of  the  United  States,  upon  any  charge  of  treason  or 
other  felony — thus  bringing  himself  fully  within  the  terms  of  the 
proclamation  above  quoted. 

It  is,  however,  claimed  that  the  President  had  not  the  power  to 
grant  amnesty  as  was  done  by  this  proclamation ;  that  amnesty  can 
only  be  granted  by  an  Act  of  Congress.  To  sustain  this  position  it 
is  argued  that  the  constitutional  power  to  pardon,  which  is  given  to 
the  Chief  Ma^trate,  does  not  include  the  right  to  proclaim  amnesty. 
But  the  word  "  pardon  "  is  generic,  and  includes  every  character 
of  pardon.  Amnesty  is  a  general  pardon  granted  to  a  class  of  per- 
sons by  law  or  proclamation.  The  Act  in  such  case  is  as  properly 
a  pardon  as  if  simply  granted  to  an  individual,  by  deed.  Indeed, 
it  seems  to  be  generally  conceded,  in  the  United  States,  that  the 
word  '^  pardon "  includes  amnesty.  Thus,  Mr.  Webster  defines 
the  latter  word  to  be,  "  an  act  of  oblivion ;  a  general  pardon  of 
the  ofienses  of  subjects  against  the  government,  or  the  proclama- 
tion of  such  pardon."  So,  Worcester  defines  it  as  "a  general 
pardon,  granted  to  those  guilty  of  some  crime  or  offense." 

Amnesty,  being  a  kind  of  pardon,  must  be  held  to  be  included 
in  the  constitutional  power  conferred  upon  the  President  to  grant 
pardons — ^hence,  this  proclamation  must  be  accepted  as  a  valid  and 
operative  grant  of  amnesty  to  all  those  who  may  be  included  within 
its  language. 

Here,  then,  it  appears  that  the  relator,  who  has  shown  himself 
possessed  of  all  the  qualifications  required  by  the  Constitution  to 
entitle  him  to  the  elective  franchise,  is  deprived  of  that  right  by 
means  of  the  oath  required  by  the  Registry  law.  This  being  the 
case,  the  oath  is  unconstitutional,  and  the  relator  cannot  be  com- 
pelled to  take  it. 

No  part  of  the  oath,  it  is  true,  appears  to  be  in  conflict  with  the 
Constitution,  except  that  which  requires  the  citizen  to  swear  that 
ne  has  not,  since  arriving  at  the  age  of  eighteen  years,  voluntarily 
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borne  arms  against  the  United  States,  nor  held  any  civil  or  miKtary 
oflSce  under  the  Confederate  States.  StiU,  as  the  registiy  agents 
have  no  right  or  power  to  alter  or  modify  the  oath,  but  are  ocmi- 
pelled  to  administer  it  entire,  and  to  all  persons  who  make  ap{dica- 
tion  to  have  their  names  placed  on  the  Register — a  part  of  it  being 
open  to  constitutional  objection,  the  entire  oath  must  fall. 

The  mandamus  to  the  defendant,  commanding  him  to  register 
the  name  of  the  relator,  was  properly  issued  by  the  Judge  below, 
and  his  order  must  be  affirmed. 

By  Johnson,  J. :    I  dissent. 


J.  BROWN  et  alj  Respondents,  v.  J.  E.   JONES,  Appel- 
lant. 

Province  of  Judge  and  Jury — Reduction  or  Verdict  by  Judge.  In  u 
action  on  an  injuDction  bond  the  Judge  instructed  the  jury  to  consider 
certain  items  of  alleged  damage,  which  should  not  have  been  considered ;  and 
in  deciding  a  motion  for  a  new  trial,  endeavored  to  correct  the  error  bv  re* 
ducing  the  verdict  and  confining  it  to  the  amounts  claimed  upon  the  counts  bj 
him  considered  good :  Jffeld,  that  this  was  assuming  the  province  of  the  jary, 
and  could  not  be  done. 

Damages  on  Injunction  Bonds.  The  actual  expense  and  loss  occ&noned  by  i 
writ  of  injunction  are  a  proper  subject  of  consideration  in  a  suit  on  the  injunc- 
tion bond,  including  the  costs  of  the  original  proceeding,  the  reasonable  eonn- 
sel  fee  paid,  agreed  to  be  paid  or  liquidated,  for  setting  aside  the  injonctioa, 
and  such  other  damage  as  is  the  natural  and  proximate  consequence  of  the  is- 
suance and  enforcement  of  the  writ,  and  no  more ;  nothing,  generally,  can  be 
included  which  is  not  the  actual,  natural,  and  proximate  result  of  the  injunc- 
tion. 

Appeal  from  the  District  Court  of  the  Third  Jadicial  District, 
Washoe  County. 

The  complaint  sets  forth  that  on  July  24th,  1868,  \h.e  plabtifla, 
J.  Brown  and  J.  Hamilton,  were  the  owners  and  in  the  pofisessbn 
of  three  hundred  and  fifty  cords  of  wood,  worth  one  thousand  two 
hundred  dollars,  on  a  wood  ranch  in  Washoe  County ;  that  on  diat 
day  one  J.  S.  Peck  commenced  an  action  against  them,  and  j»Yh 
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cured  an  injunction  to  be  issued  out  of  the  Third  District  Court, 
restraining  them  from  removing  the  wood,  to  which  writ  they 
yielded  due  obedience ;  that  in  said  action  an  injunction  bond  was 
g^ven  in  the  sum  of  one  thousand  dollars,  with  the  defendants,  J. 
E.  Jones  and  L.  Rawlings  as  sureties ;  that  afterwards  the  injunc- 
tion was  so  modified  by  judicial  action  as  to  allow  the  removal  by 
the  plaintiff  in  this  action  of  all  the  wood  cut  prior  to  July  10th, 
1868 ;  that  the  plaintiffs  by  reason  of  the  injunction  were  damaged 
to  the  extent  of  one  hundred  dollars  for  counsel  fees  paid  to  pro- 
cure the  dissolution  of  it ;  two  hundred  and  fifty  dollars  for  the  pre- 
vention, by  reason  of  the  injunction,  of  their  being  able  to  fulfill  a 
contract  to  deliver  wood  in  Washoe  City ;  two  hundred  and  fifty 
dollars  by  reason  of  their  cattie  and  wagons  being  thrown  out  of 
employment ;  three  hundred  and  fifty  dollars  for  deterioration  in 
the  market  price  and  value  of  the  wood  during  the  time  of  the 
injunction,  and  one  hundred  dollars  damages  by  reason  of  neces-* 
sary  repairs  to  a  road  completed  by  plaintifis  at  the  time  of  the 
issuance  of  the  writ  and  destroyed  before  the  modification  of  it, 
besides  injury  to  their  credit  occasioned  by  the  injunction.  The 
jury  returned  a  general  verdict  in  favor  of  plainti£&  for  nine  hun- 
dred and  twenty-seven  dollars. 

The  defendant  J.  E.  Jones  made  a  motion  for  a  new  trial ;  upon 
which  the  Court  below  rendered  a  written  opinion  and  decision, 
concluding  as  follows : 

^'  It  follows,  from  the  foregoing  considerations,  that  the  pUuntifis 
are  entitied  only  to  the  damages  alleged  to  have  been  sustained  by 
reason  of  moneys  paid  for  counsel  fees  and  the  loss  by  waste  and 
depreciation  in  market  value  of  the  wood.  There  is  no  criterion 
by  which  the  verdict  can  be  subdivided  so  that  the  intention  of  the 
jury  can  be  certainly  made  out  in  the  absence  of  special  findings. 
I  think,  however,  that  the  presumption  may  be  properly  entertained 
that  the  plaintiflfs  are  entitled  to  such  amount  as  they  proved,  not 
exceeding  the  amount  named  and  claimed  in  the  complaint,  to  wit, 
one  hundred  dollars  counsel  fees,  one  hundred  and  seventy-five  dol- 
lars damage  by  waste,  and  one  hundred  and  seventy-five  dollars  loss 
in  market  value,  together  amounting  to  four  hundred  and  fifty  dol- 
lars, coin.     The  order  of  the  Court  must  be  that  the  verdict  of  the 
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jury  must  be  set  aside  and  a  new  trial  herein  be  granted,  unkfli 
the  plaintiff  shall  within  five  days  from  and  after  the  filing  this 
opmion  and  order  consent  to  enter  written  formal  satisfaction  of  the 
existing  judgment  to  the  extent  of  four  hundred  and  se ventj-seven 
dollars,  leaving  a  judgment  of  four  hundred  and  fiftj  dollars  and 
costs  still  unpaid  and  unsatisfied,  or  shall  consent  to  have  die 
present  judgment  vacated  and  take  judgment  for  four  hundred  and 
fiftj  dollars  and  the  costs  accrued  up  to  the  date  of  filing  this  order. 
And  it  is  further  ordered,  that  in  casid  of  acceptation  of  either  tiie 
above  terms  bj  the  plaintiffs,  the  costs  of  such  entry  of  Batiflikction, 
or  vacating,  and  entry  of  new  judgment,  shall  be  at  the  cost  of  the 
plaintiffs.  And  in  case  of  such  entry  of  satisfaction  or  taking  new 
judgment  in  lieu  of  the  present  one,  the  clerk  shall,  upon  request 
of  plaintiib,  issue  execution  upon  such  judgment  for  not  to  exceed 
four  hundred  and  fifty  dollars  and  costs  accruing  to  this  date  herdn, 
all  in  gold  coin." 

Defendant  Jones  appealed  from  the  judgment  and  the  order. 

TT.  L.  Knoxy  for  Appellant. 

TT.  M.  Boardmany  W.  0.  Kennedy ^  and  21  2>.  JSdwardij  for 
Respondent. 

By  the  Court,  Whitman,  J. : 

This  action  is  upon  an  injunction  bond  for  one  thousand  doflars. 
It  appears  that  the  original  injunction  was  modified  in  a  very  im- 
portant  particular,  which,  to  that  extent,  was  a  decision  that  the 
writ  was  so  far  improperly  granted,  so  respondents  were  entitled  to 
their  action,  but  their  complaint  presents  several  counts  for  dam- 
age which  could  not  properly  be  considered  under  the  terms  of  the 
bond,  which  is  the  ordinary  statutory  undertaking. 

The  District  Judge  was  not  sufficiently  particular  in  instructiiig 
the  jury,  and  allowed  them  to  consider  some  items  of  alleged  dam- 
age which  should  have  been  withheld.  In  deciding  the  motkm 
made  by  appellants  for  a  new  trial  he  endeavors  to  correct  the  error 
by  reducing  the  verdict  of  the  jury,  and  confining  it  to  the  amounts 
claimed  upon  the  counts  by  him  considered  good.    This  cannot  be 
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done ;  it  is  assuming  the  province  of  the  jury.  It  might  be  the 
jorj  gave  the  whole  verdict  upon  one  erroneous  count ;  for  here  no 
presumption  can  arise  that  the  verdict  was  based  upon  the  good 
counts,  to  the  exclusion  of  the  bad,  as  the  amount  found  exceeds 
the  aggregate  claimed  upon  the  counts  held  good  by  the  Judge 
below  by  more  than  one-half. 

The  complaint  is  not,  as  claimed  by  appellants,  entirely  devoid 
of  a  cause  of  action ;  but  it  is  so  uncertain,  that  it  should  be  amended 
to  show  with  distinctness  that  the  alleged  damage  resulted  from 
that  portion  of  the  injunction  dissolved,  when,  upon  proper  proof, 
respondents  would  be  entitied  to  recover  the  actual  expense  and 
loss  occasioned  by  the  writ  of  injunction  in  this  particular  in  which 
it  was  vacated.  This  would  include  the  costs  of  the  original  pro- 
ceeding, the  reasonable  counsel  fee  paid,  agreed  to  be  paid,  or 
Uquidated,  for  setting  aside  the  injunction,  and  such  other  damage 
as  the  natural  and  proximate  consequence  of  the  issuance  and  en- 
forcement of  the  writ,  and  no  more. 

It  is  difficult  to  define  specifically,  in  the  way  of  a  rule,  what 
would  not  be  included  as  matter  of  da>mage.  Of  course,  generally, 
nothing  which  is  not  the  actual,  natural,  and  proximate  result  of 
the  wrong ;  and  with  respect  to  the  pleadings  at  bar,  it  may  be  said 
that  no  recovery  could  be  had  by  reason  of  the  cattle  and  wagon 
being  thrown  out  of  employment,  nor  for  the  expense  of  making  a 
road,  nor  for  injury  to  the  credit  of  respondents. 

The  judgment  is  reversed  and  the  cause  remanded. 


THE  STATE  OF  NEVADA,  Respondent,  v.  T.  S.  GARD- 
NER, Appellant. 

CRiKiifAL  Law — ^IssUANCK  OP  Falsb  License.  Where  a  Deputy  Sheriff  having 
brought  suit  against  certain  persons  for  doing  business  without  license,  upon 
their  settlement  of  the  suit  bj  paying  costs  and  amount  of  license,  gave  them 
a  paper  written  by  his  attorney  and  signed  by  himself  purporting  to  be  a 
license ;  and  it  appeared  that  he  had  no  proper  forms  or  blanks  at  the  time, 
and  that  there  was  no  fraud  or  fraudulent  intention  on  his  part  further  than 
indicated  by  the  mere  naked  act :    Heid,  that  no  criminal  offense  was  com- 
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mitted  tfnder  the  Btatuie  makmg  the  ifisuance  of  such  licenae  fdony.    (Stall. 
1864-6,  299,  See.  14,) 

OaiMiNAL  Intent  Necxssast  to  Constitute  Ciuib.  The  essence  of  a  crinuul 
offense  is  the  wrongful  intent,  without  which  it  cannot  exist. 

The  Letter  or  Criminal  Statutes  as  opposed  to  the  Rsasox.  Wliile  Ac 
words  of  a  criminal  statute  are  the  primary  guide  to  its  meaning,  it  is  wvO 
settled  that  to  authorize  a  conviction  under  it  the  case  presented  most  not  only 
come  within  its  words,  but  also  within  its  reason  and  spirit,  and  the  mischirf 
it  was  intended  to  remedy. 

Statute  against  Issuance  or  False  Licenses.  The  Lepslature,  in  passing  Ac 
statute  against  the  issuance  of  licenses  other  than  those  property  issued  to  the 
Sheriff,  (Stats.  1864-6,  299)  did  not  intend  such  fearfhl  oonsequencea  mm  a  eon- 
viction  for  felony,  and  imprisonment  in  the  State  prison,  upon  the  violatioa 
merely  of  the  letter  of  the  statute;  and  in  a  prosecution  under  it,  a  charge  to 
the  jury  which  entirely  ignores  any  question  of  criminal  intent  is  error. 

Appeal  from  the  District  Court  of  the  SixUi  Judicial  District, 
Washoe  County. 

ff.  M.  Steele^  for  Appellant. 

R.  M.  Clarke^  Attomej-General,  for  Respondent. 

By  the  Court,  Whitman,  J. : 

Appellant  was  indicted,  tried,  and  conyicted  of  a  felony,  under 
a  statute  of  this  State  which  provides  that :  ^^  If  either  the  Coantj 
Treasurer,  County  Auditor,  Sheriff,  or  any  other  person,  shall  iflsoe, 
have  in  his  possession  with  intent  to  circulate,  or  put  into  circnb- 
tion,  any  other  license  than  those  properly  issued  to  the  Sheriff  un- 
der the  provisions  of  this  Act,  the  person  so  offending  shall  be 
guilty  of  felony,  and  on  conviction  be  sentenced  to  imprisonmeai 
in  the  State  prison  for  a  term  of  not  less  than  one  year  nor  more 
than  four  years."     (Stats.  1864-5,  299,  Sec.  74.) 

The  undisputed  facts  in  evidei^ce  were  that  appellant  as  Deputy 
Sheriff  and  Collector  of  Licenses,  had  brought  suit  as  by  statute 
authorized  against  certain  merchants  doing  business  within  Us 
county  without  license ;  that  they  had  settled  the  suit  by  paying 
costs  and  amount  demanded  for  Ucense,  and  thereupon,  he  having 
no  proper  forms,  had  ^ven  them  a  paper  written  by  his  attorney, 
and  signed  by  himself,  purportmg  to  be  a  license.  There  was  no 
pretense  of  any  fraud,  or  fraudulent  intention  on  his  part,  furdier 
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than  indicated  by  the  mere  naked  act.  On  the  contrary,  the  Dis- 
trict Judge  trying  the  cause  was  so  much  impressed  with  the  hard- 
ship of  the  case,  that  he  combined  with  his  sentence  of  one  year's 
imprisonment  in  the  State  prison  an  earnest  recommendation  that 
appellant  be  pardoned,  and  restored  to  all  the  rights  of  citizenship, 
at  the  earHest  possible  moment. 

This  statement  suggests  an  anomaly,  opposed  alike  to  reason, 
justice,  and  law.  The  error  of  the  case  consists  in  the  too  narrow 
yiew  taken  of  the  statute  in  question.  The  District  Judge,  while 
apparently  regretting  the  necessity,  felt  himself  compelled  to  con- 
strue the  statute  literally  and  technically,  without  reference  to  the 
general  principles  of  criminal  law.  Thus  he  says  in  his  charge  to 
the  jury :  ^^  When  any  person  presumes  to  license  such  business 
transactions,  otherwise  than  as  the  law  directs,  he  is  a  breaker  of 
the  law,  *  *  *  the  chief  question  being  whether  he  issued 
the  license  described  in  the  indictment.  The  gist  of  the  offense 
charged  is  the  umance  of  the  license  as  charged.  *  *  *  jf^ 
therefore,  in  considering  the.  evidence  and  the  law  given  you  in 
Court,  you  find  the  defendant,  T.  S.  Gardner,  did  issue  a  license 
other  than  one  properly  issued  to  the  Sheriff  under  the  provisions 
of  the  law  I  quoted  to  you  in  opening  this  charge,  to  N.  J.  Salis- 
bury k  Co.,  and  at  the  town  of  Wadsworth,  in  the  County  of 
Washoe,  State  of  Nevada,  and  did  take  and  receive  therefor  the 
sum  of  seven  dollars  and  fifty  cents,  as  charged  in  the  indictment 
you  will  render  a  verdict  of  guilty  as  charged  in  the  indictment.'^ 
The  italics  are  as  in  the  record.  The  indictment  charged  a  wilful, 
felomous,  and  fraudulent  issuing. 

It  may  be  remarked  here  that  receiving  the  money  is  no  portion 
of  the  offense  created  by  statute,  and  it  is  not  impossible  that  the 
indictment  is  bad  by  reason  of  containing  matter  relative  thereto, 
which  may  allege  a  separate  and  distinct  offense  under  the  same 
statute,  but  as  this  case  presents  a  broader  ground  for  decision,  let 
it  rest  on  that.  It  will  be  observed  that  any  question  of  intent 
is  carefully  ignored*  as  the  Judge  gave  the  law  to  the  jury.  He 
should  rather  have  instructed  thus :  ^'Nothing  short  of  the  intent 
to  do  a  forbidden  thing  will  mstke  a  man  criminal.  Where  such 
intent  is  wanting  he  conmiits  no  offense  in  law,  though  he  does  acts 
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completely  within  all  the  words  of  a  statate  which  prohibits  £he 
acts,  being  silent  concerning  the  intent.  And  there  are  cases  in 
which  something  even  more  than  this  is  necessary.  For  example: 
the  English  Statute  12,  Geo.  IH,  C.  48,  Sec.  1,  makes  it  felony  to 
write  any  matter  or  thing  liable  to  stamp  duty  upon  paper  upon 
which  had  previously  been  written  some  other  matter  so  liable,  be- 
fore the  paper  has  been  again  stamped,  but  makes  no  mention 
whether  the  intent  must  be  a  fraudulent  one  or  otherwise.  Yet  it 
was  ruled  by  Abinger,  G.  B.,  that  the  offense  is  not  committed  un- 
less the  intent  is  fraudulent.  The  doctrine  is,  that  the  statate  is  to 
be  so  construed  in  connection  with  the  common  law,  which  requires 
an  evil  intent  to  accompany  the  eyQ  act,  as  to  add  in  favor  of  tlie 
defendant  this  provision."  (1  Bishop  on  Griminal  Law,  Sd  Ei 
429.) 

It  would  be  monstrous  that  one  guilty  of  no  evil  intent  should 
incur  the  odium  of  proven  felony ;  if  such  is  the  law,  better  be  re- 
mitted to  lawlessness.  As  is  well  remarked  by  the  author  above 
quoted :  "  It  is  therefore  a  principle  of  our  legal  system,  as  prob- 
ably of  every  other,  that  the  essence  of  an  offense  is  the  wrongfal 
intent,  without  which  it  cannot  exist."  (1  Bishop  on  Criminal  Law, 
8d  Ed.  370.) 

While  the  words  of  a  statute  are  the  primary  guide  to  its  mean- 
ing, it  is  a  well  settled  principle  of  criminal  law  that  a  ^ven  caae 
must  come  not  only  within  the  words  of  a  statute,  but  also  witbin 
its  reason  and  spirit,  and  the  mischief  it  was  intended  to  remedy ; 
and  so  it  is  said  that  in  favor  of  defendants :  ^^  Criminal  statutes 
are  both  contracted  and  expanded."  (1  Bishop  on  Criminal  Lav, 
8d  Ed.  259  and  272 ;  2  Leadmg  Grim.  Gases,  2d  Ed.  178  and 
181,  Notes.) 

Viewing  the  statute  under  consideration  in  the  light  of  tbe 
general  criminal  law,  it  is  impossible  to  believe  that  the  Legislature 
proposed  such  fearful  consequences  upon  the  violation  merely  of 
the  letter  of  the  statute,  and  in  so  deciding  the  District  Judge 
erred.  For  the  error  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded. 
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By  Lewis,  C.  J. : 

I  am  compelled  to  dissent  from  the  doctrine  of  the  principal  opin- 
ion in  this  case.  The  intent  which  is  spoken  of  by  authors  and 
Judges  as  essential  to  constitute  a  crime  is  not  necessarily  an  evil 
or  wrongful  intent  beyond  that  which  is  involved  in  the  doing  of 
the  prohibited  act.  That  there  will  be  no  crime  when  the  act  which 
is  made  a  crime  is  not  intentionally  or  willfully  done  is  undoubted  ; 
and  it  seems  to  me  that  it  is  equally  clear  that  the  willful  doing  of 
an  act  prohibited  by  the  Legislature  completes  the  offense  without 
anything  else  bemg  shown.  Here,  for  example,  the  law  makes  it 
criminal  for  a  person  to  issue  any  but  such  licenses  as  are  properly 
delivered  to  the  Sheriff  by  the  Auditor.  Is  not  the  crime  complete, 
when  it  is  shown  that  a  license  not  so  issued  to  the  Sheriff  is  put 
in  circulation  ?  What  other  intent  can  be  required  than  the  intent 
to  issue  a  license  other  than  such  as  is  authorized  by  the  statute  ? 
Mast  there  be  a  showing  not  only  that  such  license  was  issued,  but 
also  that  it  was  issued  with  the  intent  to  defraud  the  revenue  ? 
The  statute  does  not  make  such  intent  an  ingredient  of  the  crime ; 
if  the  Courts  do  it,  they  do  not  interpret,  but  mutilate,  the  law. 

Cases  of  a  similar  character  have  frequently  been  before  the 
Courts,  and  I  think  it  is  very  generally  held  that  the  crime  is  com- 
plete when  the  act  constituting  the  crime  is  shown  to  have  been 
done,  regardless  of  the  intent  with  which  it  was  done.  Thus,  in 
The  State  v.  WaUsy  (7  Blackford,  572)  where  the  defendant  was 
indicted  for  carrying  a  concealed  weapon  under  a  statute  making 
such  act  a  crime,  it  was  held  that  the  fact  that  the  weapon  was 
carried  simply  for  the  purpose  of  exhibiting  it  as  a  curiosity,  and 
not  with  any  evil  intent  or  purpose,  constituted  no  defense.  In 
that  case  there  was  certainly  none  of  the  evil  mind  which  Mr. 
Bishop  assures  us  must  be  an  ingredient  of  every  offense.  Again, 
the  Brig  Ann  (1  Gallison,  62)  is  another  case  strongly  refuting 
the  learned  author's  dictum.  An  embargo  had  been  laid  on  the 
ports  of  the  United  States.  The  brig  was  libeled  for  a  violation  of 
the  embargo.  But  it  was  shown  that  the  master  did  not  know  of 
the  embargo,  and  that  it  was  impossible  for  him  to  have  known  it  at 
the  time  he  ssdled,  because  the  news  of  the  passage  of  the  Act  could 
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not  haye  reached  the  port  whence  he  sailed-^he  having  sailed  from 
Newburyport  on  the  day  following  the  passage  of  the  law  by  Coor 
gress  ;  but  this  utter  ignorance  of  the  fact  that  the  act  which  he 
was  doing  waa  prohibited,  and  even  the  impossibility  of  knowmg  it, 
was  held  no  defense. 

So  in  Regina  v.  WoodroWy  (15  Meeson  &  W.  404)  upon  a  stat- 
ute which  imposed  a  penalty  of  two  hundred  pounds  upon  any  p«- 
son  having  in  his  possession  adulterated  tobacco,  it  was  held  in  the 
Court  of  Exchequer  that  the  defendant  was  amenable  to  the  penal- 
ty, although  it  appeared  that  he  purchased  the  tobacco  as  genoine, 
and  had  no  knowledge  or  cause  to  suspect  that  it  was  adulterated. 
It  is,  also,  well  known  that  all  Acts  of  Parliament  take  effect  from 
the  first  day  of  the  session,  even  if  not  adopted  until  the  last  day; 
and  thus  a  person  may  be  engaged  before  and  during  the  session  m 
the  doing  of  an  act  entirely  innocent,  but  at  the  last  day  an  Act  is 
passed  making  it  criminal,  and  thus  he  may  be  indicted  and  con- 
victed for  doing  that  which  was  entirely  innocent,  morally  and 
legally,  when  done.  Such  cases  have  frequently  occuired,  and 
still  Uiat  fact  has  never  been  held  by  the  English  Judges  to  bead6 
fense,  on  the  ground  that  there  was  no  evil  mind' or  intent,  altboa^ 
there  certainly  could  not  be  at  the  time  the  act  was  done.  Hk 
method  pursued  in  such  cases  has  always  been  to^  petition  the 
Executive  to  pardon  the  offender,  and  not  to  add  to  or  take  fioa 
the  law. 

The  cases  referred  to  by  Bishop,  in  support  of  his  doctrine,  thit 
there  must  be  an  evil  purpose  other  than  that  resulting  from  the 
willful  doing  of  the  act  prohibited,  before  one  can  be  guilty  of  a 
crime,  generally  do  not  support  the  text.  They  simply  hold  that 
there  must  be  a  willful  or  intentional  doing  of  the  act  itself.  As 
for  example,  the  case  of  Myers  v.  The  State  of  Connecticut^  (1 
Conn.  502)  where  the  defendant  was  indicted  for  letting  a  caniage 
on  the  Sabbath  under  a  statute  prohibiting  such  act,  except  when 
it  was  to  be  used  for  charity  or  from  necessity,  the  showing  that 
the  defendant  was  informed  and  believed  that  the  hiring  was  for  a 
charitable  purpose  was  sufficient  proof  that  he  did  not  willfiilly  or 
intentionally  violate  the  statute,  or  do  the  prohibited  act.  Such  is, 
however,  not  this  case.     It  can  hardly  be  said  that  the  defeo<lant 
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did  not  intcQlionally  or  willfuUj  do  the  very  act  prohibited  by  the 
statute. 

The  defendant  in  this  case  may  be  morally  as  innocent  as  if  he 
had  not  done  the  act  at  all,  and  for  this  reason  he  should  and 
doubtless  would  be  pardoned  were  the  penalties  of  the  law  enforced 
agunst  him  by  the  Courts.  That  is  the  better  method  and  most 
proper  time  for  the  interposition  of  compassion  against  what  seems 
the  harshness  of  the  law. 

I  am  constrained  to  dissent  from  the  majority  opinion. 


HENRY  MAYENBAUM,  Appellant,  v.  THOMAS  J.  MUR- 
PHY AND  JOSEPH  E.  MARCHAND,  Rbspondbnts. 

Srryiok  of  Summons  iiv  County  whsrk  before  skrvkd  out  of  Countt.  Where 
there  were  two  defendants  in  an  action,  and  both  were  serred  with  the  sum- 
mons in  a  district  different  from  the  one  in  which  the  suit  was  commenced, 
and  before  the  forty  days  allowed  to  answer  expired,  one  of  the  defendants 
entered  the  county  and  was  serred  there ;  and  after  ten  days  from  such  serrice, 
but  before  the  expiration  of  the  forty  days,  default  was  entered  against  the 
person  so  served  in  the  county,  and  judgment  by  default  rendered  against 
defendants,  to  be  executed  against  their  joint  property  and  the  separate  prop- 
erty of  the  defendant  served  in  the  county:  Held^  that  the  second  service  was 
a  nullity,  the  default  irregular,  and  the  judgment  error. 

pRAcricx  Act,  SserioN  Thirtt-two-~Judomsnt  ▲gainst  Joint  Dkbtobs.    Where 

•  the  defendants  in  an  action  against  two  are  both  served  with  the  summons,  a 

judgment,  under  section  thirty-two  of  the  Practice  Act,  cannot  be  entered 

against  one  to  be  executed  agunst  his  separate  property  and  the  joint  property 

of  both. 

SuxMONS  Oncb  Fully  Served.  Where  service  of  a  summons  has  been  made, 
and  the  demands  of  the  writ  satisfied,  the  conclusive  presumption  of  the  law 
Is,  under  sections  twenty-eight  and  thirty-three  of  the  Practice  Act,  that  its 
office,  having  been  acc<Mnpliahed,  no  person  can  effectively  thereafter  use  it  for 
its  original  purpose. 

Second  Service  of  Same  Summons.  Where  a  summons  has  been  served  upon  a 
defendant  out  of  the  district  and  afterwar4s  served  upon  him  in  the  district, 
with  the  intention  of  shortening  the  time  allowed  him  to  answer:  Hdd^  that 
the  ieoond  service  was  an  absolute  nullity. 
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Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

The  facts  are  stated  in  the  opinion. 

J).  Cooper  y  H.  Mayenbavm  and  Clarke  ^  Wells^  for  Appellant 

I.  The  right  to  take  judgment  upon  failure  to  answer  is  indis- 
putable. (Practice  Act,  Sec.  152.)  Judgment  taken,  relief  can 
be  granted  only  in  the  cases  prescribed  by  statute,  to  wit :  mis- 
take, inadvertence,  surprise,  or  excusable  neglect,  (Practice  Act, 
Sec.  68)  and  then  only  upon  aJBSdavit  ^^  showing  good  cause  there- 
for." The  affidavit  must  show  good  or  legal  excuse.  In  tiie  case 
at  bar  the  excuse  offered  is,  that  ^'  affiant  never  for  one  moment 
dreamed  that  such  service  [service  in  Lander  County]  could  or 
would  require  him  to  appear  and  answer  in  said  case  at  any  other 
or  different  time  than  the  time  specified  in  the  summons  served  on 
him  at  White  Pine  aforesaid."  Therefore,  ignorance  of  the  re- 
quirements of  the  summons  served  in  Lander  County  is  the  excuse 
urged  and  mistake  relied  upon  to  set  aside  the  judgment.  But  this 
is  ignorance  of  the  law  which  is  inexcusable.  (  Chase  v.  Sw€m  H 
oZ.,  9  Cal.  130.)  It  is  clear,  therefore,  that  the  Court  below  erred 
in  settmg  aside  the  judgment  for  the  cause  shown. 

n.  Is  this  error  reviewable  ?  If  error  beyond  a  reasonable 
doubt,  clearly  so,  for  then  it  amounts  to  abuse  of  discretion.  (29 
Cal.  422.) 

Q-arber  ^  Thornton  and  N.  2>.  Anderson^  for  Respondents. 

I.  The  reason,  and  as  we  conceive,  the  true  constmction  of 
the  law  should  be,  that  the  summons  having  once  been  served  oo 
both  defendants  in  White  Pine  County,  it  had  answered  its  purpose, 
the  power  of  the  writ  had  been  exhausted,  and  that  the  seccmd 
service  of  the  writ  on  Marchand  in  Lander  County  was  simply  a 
nullity.  Certainly,  to  allow  a  plaintiff  to  serve  a  summons  again  and 
again  on  a  defendant  can  only  lead  to  confusion  and  mistake ;  the 
defendant  being  cited  to  appear  on  two  inconsistent  days,  would  be 
in  doubt  as  to  the  correct  time  for  him  to  appear  in  the  action,  and 
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he  might  very  Daturally  think  he  was  entitled  to  the  longest  time 
mentioned.  Immediately  upon  hearing  that  a  default  had  been 
entered  on  this  service,  he  applied  to  the  Court  to  set  it  aside.  He 
did  not  sleep  on  his  rights,  but  made  the  application  at  the  same 
term  of  the  Court,  within  a  few  days  after  the  default  and  judg- 
ment had  been  entered,  and  before  the  time  for  him  to  answer  as 
first  cited  had  expired.  The  answer  proposed,  and  his  two  affidav- 
its show,  a  good  and  meritorious  defense.  The  Court  below  was 
right  in  its  ruling.  (Roland  v.  Kreyenkagan^  18  Cal.  456 ;  Mo- 
Kinley  v.  Tuttle^  84  Cal.  237 ;  Howe  v.  Independent  Co.^  29  Cal. 
72 ;  Howe  v.  Coldren,  4  Nev.  173.) 

U.  The  Court  below,  in  its  discretion,  saw  proper  to  set  aside 
the  default  as  to  Marchand,  and  the  judgment  as  to  both  defend- 
ants. This  is  a  discretion  that  the  Appellate  Court  will  not  inter- 
fere with,  unless  in  cases  of  great  abuse.  (^Bailey  v.  Taafe,  29 
Cal.  424.) 

No  Court  could  refuse  relief  in  such  a  plain  case  as  this.  It  is 
stronger  than  any  one  to  be  found  in  the  books  where  such  relief 
has  been  granted.  For  the  Court  below  to  have  refused  it  would 
have  been  such  a  manifest  abuse  of  its  discretion  that  the  Appellate 
Court  would  have  granted  it,  had  it  been  refused. 

ni.  The  judgment  was  entered  under  section  thirty-two  of  the 
Practice  Act,  but  in  direct  conflict  with  that  section.  Both  defend- 
ants were  served  in  White  Pine  County ;  afterwards,  the  defendant 
Marchand  was  again  served  in  Lander  County,  his  default  entered, 
and  a  judgment  entered  under  this  section  against  the  joint  prop- 
erty of  both  defendants,  and  the  separate  property  of  the  defendant 
Marchand.  No  such  judgment  as  this  can  stand.  Had  the  defend- 
ant Murphy  not  been  served  there  might  have  been  some  show  of 
reason  in  entering  such  judgment ;  but  he  having  been  served,  the 
Court  had  no  power  to  enter  judgment  against  him  until  his  legal 
time  for  answering  had  expired.  This  form  of  judgment  can  only 
he  entered  where  the  defendants  are  jointly  liable  and  one  of  them 
not  served.  If  served,  all  must  be  included  in  the  judgment ;  and 
no  judgment  can  be  entered  until  the  time  for  all  to  answer,  who 
have  been  served,  has  expired.     (^Bullion  Mining  Co.  v.  Orcems 
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Co.,  3  Nev.  337 ;  KeUer  v.  Blasdd,  1  Nev.  493 ;.  Keller  v.  Bla^ 
del,  2  Nev.  163 ;  1  Chitty's  Plead.  44 ;  Steams  v.  Agtdnre,  7 
Cal.  447 ;  Steams  v.  Aguirre,  6  Cal.  176 ;  JWm  v.  Clarion,  18 
Cal.  400 ;  People  v.  JVia6i«,  18  Cal.  402 ;  Claflin  v.  B«««<y, 
5  Duer,  327 ;  BrumskiU  y.  Jdmesj  1  Kern.  294 ;  Jaqws  ▼. 
Greenwood,  1  Abb.  Pr.  230 ;  ^Zayt^r  v.  Smith,  2  Bos.  674.) 

lY.  Even  had  the  default  not  been  taken  through  the  mistakci 
inadvertence,  surprise,  and  excusable  neglect  of  Marcband,  as  it  ifl 
clearly  shown  that  it  was  in  this  case,  still  the  judgment  would  be 
irregular  ai^d  should  be  set  aside ;  in  fact,  it  is  more  than  irregnlar 
— ^it  is  void.     (JKeller  v.  Blasdel,  2  Nev.  163.) 

The  idea  that  Murphy,  who  was  served  and  ready  to  answer  m 
time,  can  have  a  judgment  entered  against  his  joint  property  with 
Marchand,  under  section  thirty-two  of  the  Practice  Act,  is  absori 
The  judgment  so  entered  is  absolutely  void ;  nor  could  a  separate 
judgment  be  entered  against  Marchand  on  the  default,  for  the 
reason  that  both  defendants  were  sued  jomtiy  on  a  joint  indebted- 
ness.    The  interposition  of  a  defense  by  Murphy,  if  successful, 

would  defeat  the  whole  action. 

• 

By  the  Court,  Whitman,  J. : 

Appellant  filed  his  complaint  against  respondents  in  the  District 
Court  of  the  Sixth  Judicial  District,  County  of  Lander,  seekiiig  to 
recover  from  them  seven  thousand  dollars  as  an  attorney's  fee.  On 
the  sixteenth  of  August,  1869,  summons  was  issued  by  the  deik 
of  the  Court,  which  was  forwarded  to  White  Pine  County,  in  the 
Eighth  Judicial  District,  for  service.  On  the  fourth  day  of  Sep* 
tember  this  summons  was  served  on  both  the  respondents.  Sabee- 
quently,  on  the  eighteenth  of  September,  the  same  summons  wii 
served  on  respondent  Marchand  in  Lander  County.  Upon  the 
thirtieth  of  the  same  month,  in  open  Court,  the  default  of  Marchand 
was  entered,  and  upon  proofs  made,  a  judgment  was  recovered 
against  both  respondents,  with  right  of  execution  against  the  sepir 
rate  property  of  Marchand,  and  the  joint  property  of  Marchand 
and  Murphy.  At  the  same  term  of  the  Court,  motions  were  made 
to  vacate  the  judgment  agiunst  Murphy,  and  to  set  aside  default, 
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and  vacate  the  judgment  against  Marchand.  These  were  consid- 
ered together,  and  the  entire  relief  demanded  was  granted.  This 
is  assigned  as  error. 

There  was  no  authority  for  the  judgment  against  Murphy ;  he 
had  been  regularly  served  with  summons,  and  by  its  terms,  and 
tinder  the  statute,  had  forty  days  therefrom  to  answer,  which  time 
had  not  expired  when  judgment  was  taken  against  him.  The  Code 
provides  that :  "  When  the  action  is  against  two  or  more  defend- 
ants, and  the  summons  is  served  on  one  or  more,  but  not  on  all  of 
ihem,  the  plaintiff  may  proceed  as  follows :  first,  if  the  actions  be 
agunst  the  defendants  jointly  indebted  upon  a  contract,  he  may 
proceed  against  the  defendant  served,  unless  the  Court  otherwise 
direct ;  and  if  he  recover  judgment,  it  may  be'entered  against  all 
the  defendants  thus  jointiy  indebted,  so  far  only  as  that  it  may  be 
enforced  against  the  joint  property  of  all,  and  the  separate  property 
of  the  defendant  served ;  or  second,  if  the  action  be  against  defend- 
ants severally  liable,  he  may  proceed  against  the  defendants  served 
in  the  same  manner  as  if  they  were  the  only  defendants  (Stats. 
1869,  202,  Sec.  82)  ;  but  such  was  not  this  case.  Murphy  was 
served,  and  no  judgment  could  regularly  be  entered  against  him  as 
affecting  his  property,  whether  joint  or  several,  until  his  time  for 
answer  had  expired,  save  by  his  consent.  Therefore,  the  judgment 
against  him  was  properly  vacated. 

If  the  second  service  upon  Marchand  was  valid,  it  may  well  be 
doubted  whether  the  default  should  have  been  set  aside,  provided 
any  judgment  could  properly  have  been  rendered  against  him  on 
such  default,  before  his  codefendant,  jointly  liable,  had  defended, 
or  refused  or  neglected  to  defend ;  but  these  are  grave  questions 
of  practice,  unnecessary  to  be  decided  under  the  view  taken  of 
such  second  service.  The  statute  provides,  that  ^^the  summons 
shall  be  served  by  the  Sheriff  of  the  county  where  the  defendant 
is  found,  or  by  his  deputy,  or  by  any  citizen  of  the  United  States 
over  twenty-one  years  of  age ;  and  except  as  hereinafter  provided, 
a  copy  of  the  complaint,  certified  by  the  Clerk,  or  the  plaintiff's 
attorney,  shall  be  served  with  the  summons.  When  the  summons 
shall  be  served  by  the  Sheriff,  or  his  deputy,  it  shall  be  returned 
with  the  certificate  or  affidavit  of-  the  officer  of  its  service  and  of 
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the  service  of  the  copy  of  the  complaint,  to  the  office  of  the  cletk 
of  the  county  in  which  the  action  is  commenced."  (Stats.  1869, 
200,  Sec.  28.)  So  that,  fiill  service  having  been  made  and  the 
demands  of  the  writ  satisfied,  the  conclusive  presumption  of  law 
is,  that  such  writ  is  returned  to  the  Clerk's  office  of  the  Court  in 
which  the  suit  is  pendmg.  It  has  no  business  anywhere  else ;  its 
office  is  accomplished,  and  no  person  can  effectively  thereafter  use 
it  for  its  original  purpose. 

Whether  an  alias  summons  could  be  issued  by  attorney  or  clerk, 
and  served  upon  a  defendant  already  served,  so  as  to  reduce  the 
time  of  appearance,  is  another  and  perhaps  entirely  different  ques- 
tion. That  this  summons  was  properly  served  in  the  first  instance, 
is  evidenced  by  the  return  of  the  Sheriff. 

Take  section  thirty-three,  which  reads :  "  Proof  of  service  of  &e 
summons  shall  be  as  follows :  Ist.  If  served  by  the  Sheriff,  or  his 
deputy,  the  affidavit  or  certificate  of  such  Sheriff,  or  deputy,"  etc., 
in  connection  with  section  twenty -eight,  previoiisly  quoted,  and 
there  is  no  doubt  that,  so  far  as  this  matter  of  service  is  concerned, 
the  Sheriff,  or  deputy  serving,  is  to  that  extent  the  officer  of  the 
Court  where  the  action  is  pending,  and  thus  to  be  recognized. 
This  summons,  then,  having  been  properly  served,  should  have 
been  returned.  If  returned,  such  fact  should  have  been  noted  in 
the  register ;  and  the  paper  itself  should  have  remained  upon  the 
files  of  the  Clerk  of  Lander  County ;  and  in  either  or  any  event, 
no  defendant  could  be  damaged  by  official  laches. 

Therefore,  the  second  service  was  an  absolute  nullity;  and  Mar- 
chand  was  not  thereby  called  upon  to  answer,  otherwise  dian  under 
the  original  service.  Wherefore,  the  default  entered  against  him 
was  irregular ;  and  was  properly,  with  the  judgment  thereon  en- 
tered, set  aside. 

The  order  of  the  District  Court  is  afiirmed. 
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J.  FREDERICK,  Rbspondbnt,  v.  A.  HAAS  et  alj  Appel- 
lants. 

BisuLTiKG  Trust — Pubchabk  or  Land  by  One,  Consideration  bt  Another. 
Where  an  estate  is  purchased  in  the  name  of  one  person  and  the  consideration 
is  paid  at  the  time  by  another,  there  is  a  resulting  trust  in  favor  of  the  latter ; 
but  to  establish  such  trust  the  evidence  that  the  consideration  was  so  furnished 
must  be  clear. 

Tims  or  advancing  Consideration  to  Create  Resulting  Trust.  To  establish 
a  resulting  trust  in  favor  of  a  person  advancing  the  consideration  for  a  pur- 
chase of  land  in  the  name  of  another,  the  consideration  must  be  shown  to  have 
been  advanced  at  the  time  the  title  was  acquired ;  as  the  trust  must  be  created 
at  the  very  time  the  title  passes,  and  no  subsequent  transaction  being  allowed 
to  impress  the  character  of  a  trust  estate  upon  that  which  was  absolute  in  the 
purchaser  at  the  time  it  was  acquired. 

Resulting  Trust  —  Advance  or  Consideration  in  Chattels.  Where  Wolfe 
and  Frederick  agreed  with  Stowe  to  purchase  land  of  him  for  five  hundred  dol- 
lars, each  to  have  an  undivided  half,  and  Wolfe  accepted  from  the  agent  of 
Frederick  at  the  time  a  watch  in  lieu  of  one  hundred  and  seventy-five  dollars 
of  the  purchase  money,  and  other  chattels  for  the  purpose  of  selling  them  and 
xnaknig  up  the  balance  of  two  hundred  and  fifty  dollars,  and  took  the  deed  of 
the  land  in  his  own  name,  canceled  a  debt  due  him  by  Stowe  in  payment 
thereof,  and  sold  the  chattels  and  made  up  the  balance :  Held^  that  there  was 
a  resulting  trust  for  one-half  the  land  in  Wolfe  in  favor  of  Frederick. 

Evidence  to  show  Resulting  Trust.  To  establish  a  resulting  trust  in  favor  of 
one  furnishing  the  consideration  for  land  purchased  in  the  name  of  another,  it 
is  enough  for  the  cestui  que  trust  to  show  an  agreement  on  the  part  of  the 
trustee  to  purchase,  and  that  the  consideration  was  furnished  to  him  before  he 
acquired  the  title. 

Principal  and  Agent — ^Advance  bt  Agent  for  Benefit  or  Principal.  If  an 
agent  advance  his  own  money  or  property  for  the  benefit  of  his  principal,  and 
the  principal  ratify  such  advance,  the  transaction  becomes  a  loan  dating  from 
the  time  of  the  advance,  and  the  principal  is  entitled  to  the  advantage  of  the 
advance  the  same  as  if  it  had  been  his  own  money  or  property. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  District, 
White  Pine  County. 

The  complaint  in  this  action,  which  was  against  A.  Haas,  B. 
Wolfe,  and  L.  Godchaux,  composing  the  firm  of  A.  Haas  k  Co., 
set  out  the  purchase  by  defendants,  in  November,  1868,  of  a  small 
lot  of  land,  sixteen  feet  front  on  the  west  side  of  Main  Street  by 
seventy-five  feet  in  depth,  in  Treasure  City,  White  Pine  County, 
for'  the  sum  of  five  hundred  dollars ;  that  it  had  been  previously 
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agreed  that  plaintiff  was  to  furnish  half  the  consideration  money, 
which  he'  did  furnish,  and  defendants  were  to  convey  to  him  one-half 
the  lot ;  that  after  the  purchase  defendants  refused  to  convey  to 
him,  and  atlierwards  in  March,  1869,  sold  the  lot  for  two  thousand 
five  hundred  dollars ;  that  it  was  then  worth  and  might  have  been 
sold  for  three  thousand  two  hundred  dollars ;  and  that  defendants 
refused  to  pay  plaintiff  any  part  of  the  proceeds  of  sale,  where- 
fore he  demanded  judgment  against  them  for  one  tiioosand  ax 
hundred  dollars. 

The  cause  was  tried  before  a  jury,  and  the  result  was  a  verdict 
and  findings  in  favor  of  the  plaintiff  against  the  defendants,  A.  Haas 
and  B.  Wolfe,  for  the  sum  of  one  thousand  six  hundred  dollars. 
A  motion  for  a  new  trial  having  been  overruled,  defendants  took 
this  appeal. 

Q-arher  ^  Thornton^  for  Appellants. 

I.  The  law  governing  an  action  of  this  character  is  well  settled. 
Plaintiff  must  show  affirmatively  that  at  the  time  of  the  purchase 
he  paid  the  whole  or  some  aliquot  portion  of  the  purchase  money. 
Both  as  to  time  and  fact  of  the  payment,  the  burden  of  proof  is  on 
him,  and  he  must  sustain  it  by  clear  and  indisputable  evidence. 
(^Pinnock  v.  doughy  16  Ver.  500 ;  Canner  v.  LewU^  16  Mme, 
274.)  Taking  every  fact  testified  to  by  plaintiff's  witness  as  true, 
he  has  failed  to  prove  the  essential  fact,  the  cotemporaneoos  pay- 
ment by  him  of  any  part  of  the  five  hundred  dollars  for  the  prem- 
ises in  controversy.  The  most  that  can  be  claimed  in  any  view  <^ 
the  testimony  is,  that  he  agreed,  through  his  brother  and  agent, 
with  Wolfe,  acting  for  Haas  &  €o.,  verbally,  that  Wolfe  should  buy 
the  lot  for  the  joint  benefit  of  plaintiff  and  defendant ;  tiiat  Wolfe 
did  buy  it  from  Stowe  for  five  hundred  dollars ;  thft  the  five  hun- 
dred dollars  was  paid  by  Haas  &  Go.  to  Stowe  by  canceling  that 
amount  of  indebtedness  then  existing  and  due  from  Stowe  to  Haaa 
&  Co.  No  money  was  ever  paid  to  Stowe  except  by  a  credit  to 
him  in  his  debt  to  Haas  &  Co.,  made  at  the  time  of  the  purchase. 
The  only  advance  pretended  to  have  been  made  by  plaintiff  wu 
at  least  a  week  afterwards.     Consequentiy  a  payment  by  plaintiff 
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at  the  time  of  the  purchase  is  Dot  shown.     (See  Graves  y.  Dur- 
gan^  6  Dana,  831.) 

n.  Again,  as  there  was  no  writing,  the  Statute  of  Frauds  ap- 
plies. If  Haas  &;  Co.  had  at  the  time  of  the  purchase  the  watches 
or  other  property  or  funds  of  the  plaintiff  in  their  hands,  under  an 
oral  agreement  to  use  them  in  this  purchase,  still  if  as  a  matter  of 
fact  they  did  not  use  the  funds  of  plaintiff  but  only  their  own  in 
the  purchase,  the  plaintiff  cannot  claim  a  trust  in  the  land.  (2 
Spencer's  Equitable  Jurisdiction,  203,  etseq.  and  cases  cited ;  Tay- 
hr  V.  Plummer^  8  Miss.  674 ;  Spencer's  Eq.  Jur.  205 ;  15  Vesey, 
517 ;  Levison  on  Trusts,  205 ;  Lamas  v.  Bailyy  2  Ver.  627 ;  Lane 
V.  Bighton,  1  Ambler,  413 ;  2  Story's  Eq.  Jur.  §  1210 ;  Dart  on 
Vend.  &  Pur.  441 ;  BxMes  v.  Clarke,  25  Cal.  826.)  Haas  &  Co. 
were  under  no  legal  obligation  to  invest  plaintiff's  money  in  this 
land.  If  there  was  any  trust  it  was  an  express  trust,  and  being  in 
parol  void  of  credit. 

in.  The  receipt  of  money  from  the  watohes  will  not  raise  the 
trust,  any  more  than  would  the  giving  of  a  note  to  the  alleged  trustee 
for  the  purchase  money,  which  note  was  afterwards  paid.  (2  Story's 
Eq.  Juris.  §  1201,  a.) 

rV.  ff  there  was  a  resulting  trust  it  resulted  to  M.  M.  Fred- 
erick and  not  to  plaintiff.  If  so,  plaintiff  cannot  maintain  this 
action  without  a  written  assignment  of  the  trust  from  his  brother. 
(^Stafford  v.  Lick^  13  Cal.  242 ;  Dupount  v.  Wertheman,  10  Cal. 
367 ;  Johnston  v.  Wright,  6  Cal.  375 ;  Washburn  v.  AUen,  5  Cal. 
464 ;  Fisher  v.  Salmon,  1  Cal.  414 ;  Mudgett  v.  Day,  12  Cal. 
140 ;  Padgett  v.  Lawrence,  10  Paige's  Ch.  170 ;  Batsford  v.  Burr, 
2  Johns.  Ch.  414 ;  Shelton  v.  Shelton,  Ibid,  408 ;  5  Johns.  Eq.,  N. 
C,  106 ;  Lnvin  v.  Ivers,  7  Ind.,  Porter,  808 ;  Gibson  v.  Foote,  4 
Miss.  729;  Kendall  v.  Mann,  11  Allen,  Mass.,  18;  Loyed  v. 
Lynch,  28  Penn.  43 ;  Kissler  v.  Kissler,  2  Watts,  323 ;  Bobert- 
son  V.  Robertson,  9  Watts,  34 ;  Sidle  v.  Walters,  5  Watts,  889 ; 
2  Kent's  Com.  438 ;  OoUon  v.  Missing,  1  Maddocks,  176 ;  Allen 
V,  Cowan,  28  Barbour,  N.  Y.,  104.) 

V.    Even  if  the  watches  were  made  a  gift  by  M.  M.  Frederick 
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to  plaintiff,  and  even  if  a  subsequent  acceptance  were  proTed,  it 
would  not  be  sufficient,  for  a  resulting  trust  cannot  arise  by  acts 
subsequent  to  the  purchase;  The  purchase  money  must  hare 
belonged  to  plaintiff  at  the  time.  There  is  no  case  where  the 
doctrine  of  relation  has  ever  been  applied  to  resulting  trusts.  And 
it  should  not.  It  would  give  to  the  plaintiff  a  perilous  advantage 
by  taking  his  election  after  a  rise  in  the  value  of  the  property. 

YI.  It  is  admitted  that  Wolfe  had  the  watches;  but  the  point  is 
whether  he  had  them  as  payment  on  this  lot,  or  to  sell  on  commis- 
sion. It  is  certainly  not  shown  by  clear  and  undisputed  evidence 
that  he  had  them  as  payment.  The  weight  of  testimony  on  the 
contrary  is  clearly  in  favor  of  defendants.  Would  it  not  be  a  most 
dangerous  doctrine  to  allow  the  title  to  real  estate  to  be  diverted 
on  such  a  showing  as  plaintiff  has  made  ?  He  cannot  invoke  the 
principle  that  the  Appellate  Court  will  not  interfere  in  case  of  coih 
flicting  evidence,  for  on  authorities  and  principles,  the  very  fact  that 
the  testimony  is  conflictmg,  not  clear  and  indisputable,  is  fatal  to 
his  action. 

Tilford  ^  Foster,  for  Respondents.    ' 

I.  The  plaintiff  did  show  by  clear  and  indisputable  evidence 
that  at  the  time  of  the  purchase  he  paid  the  whole  or  some  aliquot 
portion  of  the  purchase  money.  He  did,  by  his  agent,  at'  the  time 
the  agreement  was  made  to  purchase  together,  pay  one  hundred 
and  seventy-five  dollars  to  the  defendants  as  a  part  payment  on  bis 
part  of  the  lot,  and  gave  them  property  of  the  value  of  the  balance 
due,  to  be  sold  and  applied,  which  was  afterwards  sold  by  them  for 
that  amount.  This  was  before  the  purchase  was  completed ;  no 
deed  had  yet  been  executed,  and  until  the  deed  was  executed  do 
purchase  can  be  said  to  have  been  made.  As  a  matter  of  fact  the 
purchase  was  made  by  plaintiff,  and  Wolfe  was  let  in  afterwards, 
and  therefore,  when  the  agreement  was  made  between  plaintiff  and 
defendants  it  was  that  defendants  should  take  one-half  off  plaintiff^s 
hands.  In  this  view  it  would  make  no  difference  if  the  money  had 
not  been  paid  till  long  afterwards,  or  tiU  the  deed  from  Stowe  was 
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executed.    The  cases  cited  by  appellants  are  founded  on  facts  dif- 
ferent from  those  presented  here. 

n.  Suppose  the  lot  had  become  Valueless,  and  Frederick  had 
commenced  suit  to  recover  the  sum  of  two  hundred  and  fifty  dollars, 
could  Haas  k  Co.  not  have  held  that  sum  as  a  payment  on  that 
lot  ?  It  would  have  been  a  good  defense,  that  when  they  received 
such  sum  it  was  to  become  a  part  payment  on  Stowe's  debt  to  them. 
It  was  not  intended  by  the  parties  that  any  of  this  identical  money 
should  go  to  Stowe,  but  it  was  paid  and  received  as  so  much  money 
on  the  Stowe  debt,  and  the  lot  was  the  consideration.  In  the  case 
supposed,  they  would  claim  that  it  operated  as  a  credit  to  Stowe  at 
the  time  of  the  payment.  Though  it  is  insisted  that  the  whole  of 
the  money  paid  was  that  of  Haas  &;  Go.,  we  think  they  had 
received  our  money,  which  amounted  to  the  payment  of  Stowe's 
debt,  and  that  in  law  it  is  the  same  as  if  so  many  twenty-dollar 
pieces  belonging  to  plaintiff  had  been  paid  to  Stowe.  (Bohlen  v. 
Clark,  25  Cal.  827.) 

in.  Was  there  any  trust  created  to  M.  M.  Frederick,  and  not 
to  plaintiff?  In  the  cases  cited  on  this  point  by  appellants,  the 
authority  to  perform  the  act  was  questioned  by  tiie  principal. 
Here,  the  principal  has  accepted  and  ratified  the  acts  of  tiie  agent, 
and  is  now  endeavoring  to  compel  a  performance  of  the  contract 
made  by  his  agent.  The  plaintiff  having  acquiesced  in  and  ratified 
the  acts  of  M.  M.  Frederick,  that  makes  at  least  an  implied  agency, 
which  is  sufficient  for  our  purpose.  (Story  on  Agency,  Sees.  45, 
46,  and  54,  and  cases  cited.)  The  acts  of  the  agent  are  the  acts 
of  the  principal  so  long  as  he  recognizes  them.  The  most  that 
could  be  said  is,  that  there  was  an  advance  by  the  agent ;  and  act- 
ing as  such  he  had  the  right  to  make  such  advance,  perhaps  having 
other  funds  belonging  to  his  principal  in  his  hands.  There  being 
no  proof  as  to  whom  the  watches  belonged  to,  the  presumption 
is  no  stronger  that  the  watches  belonged  to  the  agent,  than  if  he 
had  paid  coin,  that  it  belonged  to  him. 

IV .  It  is  contended  that  there  was  a  parol  agreement  shown  by 
plaintiff,  if  anything  was  proven,  to  purchase  the  land  in  the  name 
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of  defendants,  which  agreement  created  an  ^^  express  trust/'  and 
was  therefore  void  under  the  Statute  of  Frauds.  Our  statute  is  a 
copy  of  the  California  statute.  In  Boylea  y.  Baxter  (22  CaL 
578)  that  point  was  directly  passed  upon,  and  it  was  held  that  such 
agreement  did  not  make  an  express  trust,  as  distinguished  &om  one 
implied  by  law. 

By  the  Court,  Lbwis,  C.  J. : 

There  can  be  but  little,  if  any,  difference  of  opinion  upon  the 
abstract  legal  propositions  discussed  by  counsel  for  appellants  in 
this  case.  The  difficulty,  if  any  exist,  is  in  determining  whether  die 
case  at  bar  comes  within  the  rules  announced  as  the  law.  TVhen 
an  estate  is  purchased  in  the  name  of  one  person,  and  the  consid- 
eration money  is  paid  at  the  time  by  another,  that  there  is  a  result- 
ing trust  in  favor  of  the  latter  is  a  principle  of  equity  jurisprudence 
than  which  none  is  more  thoroughly  settled ;  and  the  difficulty  in 
cases  of  this  kind  does  not  arise  from  any  uncertainty  respectmg 
the  principle  itself,  but  rather  from  the  failure  on  the  part  of  the 
cestui  que  trust  to  produce  evidence  satisfactory  and  sufficient  to 
establish  the  fact  that  the  consideration  was  in  fact  furnished  by 
him.  All  the  Courts  require  this  to  be  clearly  established.  In 
this  we  agree  with  counsel ;  and  furthermore,  it  must  be  admitted 
that  the  consideration  must  be  shown  to  have  been  advanced  at  the 
time  the  title  was  acquired,  so  that  the  trust  must  be  created  at  the 
very  time  the  title  passes — ^no  subsequent  transaction  being  allowed 
to  impress  the  character  of  a  trust  estate  upon  that  which  was  abso- 
lute in  the  purchaser  at  the  time  it  was  acquired.  But  when  these 
facts  are  clearly  established  there  can  be  no  doubt  but  a  trust  will 
be  raised. 

Thus  it  only  remains  to  determine  whether  the  evidence  brings 
this  case  within  the  rule.  We  think  it  does.  M.  M.  Frederick, 
the  plaintiff's  agent,  testifies  that  he  wanted  to  buy  the  lot  in  ques- 
tion for  his  brother ;  and  as  he  did  not  know  the  owner,  he  desired 
Wolfe,  who  was  one  of  the  firm  of  Haas  &;  Co.,  to  as^t  in  finding 
him ;  this  he  did.  When  Stowe,  the  owner,  was  found,  Wolfij  said: 
"  I  wish  to  buy  that  lot  of  you."  ,  Stowe  swd :  "  I  have  promised 
it  to  somebody  else.'*    Wolfe  replied :  "  I  would  like  to  get  it  *' ; 
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and  Stowe  answered :  "  You  can  have  it  for  five  hundred  doUai-s.'* 
[Then  Wolfe  turned  to  me  and  siud :  "  I  have  bought  it  for  you 
for  five  hundred  dollars."]  After  leaving  Stowe,  Wolfe  said  to 
Frederick  that  Haas  k  Co.  would  like  to  go  into  the  speculation — 
that  Stowe  owed  them  some  money,  and  they  would  take  half  of  it. 
I  told  him  I  was  buying  the  lots  for  H.  S.  Eisler  and  for  my 
brother,  and  he  might  take  the  place  of  Eisler  in  the  purchase  of 
the  lot.  Then  he  goes  on  to  say  '^  that  a  week  after  this  he  went 
to  the  store  of  Haas  &  Co.,  and  enquired  of  Wolfe  if  he  had  re- 
ceived a  deed  of  Stowe,  who  answered  that  he  had  not."  [''  I  gave 
him  a  gold  watch  at  one  hundred  and  seventy-five  dollars,  which  he 
agreed  to  and  did  take  as  a  payment  of  that  amount  on  the  lot, 
leaving  a  balance  of  seventy-five  dollars  to  be  paid  for  my  one-half. 
Then  I  told  him  to  take  some  silver  watches  to  the  amount  of  sev- 
enty-five dollars.  He  took  these  watches  to  sell.  I  was  short  of 
money,  and  therefore  did  not  pay  him  money,  but  gave  him  the 
watches.  I  gave  him  the  silver  watches,  and  told  him  if  he  did  not 
sell  them  for  seventy-five  dollars,  I  would  send  him  a  check  for  the 
amount  when  he  executed  a  deed  to  my  brother."]  Again  he  says : 
'<  In  March  (four  months  after  the  purchase)  I  saw  the  defendant 
Wolfe ;  went  into  the  store  in  Treasure  City,  and  there  saw  Wolfe 
and  one  Leweson.  Wolfe  said :  ^'  What  will  you  take  for  your 
interest  in  the  Stowe  lot  ?  "  No  direct  answer  was  made  to  the 
question.  The  following  day  it  appears  Wolfe  positively  refused  to 
make  a  deed  to  the  plaintiff,  which  appears  to  be  the  first  time  that 
his  interest  was  denied,  although  Frederick  and  his  attorney  both 
testify  that  a  deed  had  frequently  been  demanded  prior  to  that 
time. 

The  witness  Foster,  who  was  the  attorney  for  the  agent  of  the 
plaintiff,  testified:  '< About  the  tenth  day  of  November  I  met  Fred- 
erick in  the  street,  in  front  of  Haas  &;  Co's  store.  He  asked  me  to 
come  in  the  store  and  draw  a  deed  for  him;  he  then  introduced  me 
to  Wolfe,  and  said  to  him,  this  is  an  old  fnend  of  mine  and  has  been 
my  attorney.  I  want  him  to  draw  that  deed  for  me  for  the  Stowe 
lot.  He,  Wolfe,  replied  that  he  had  not  yet  received  the  deed  from 
Stowe."  *  *  ^^  It  was  then  agreed  that  as  soon  as  Haas  &  Co. 
got  the  deed  from  Stowe,  that  I  was  to  draw  the  deed  from  Haas 
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&  Co.  to  Frederick.  They  then  commenced  talking  aboat  watches. 
I  understood  them  to  saj  that  Frederick  owed  seventy-fiTe  dol- 
lars— though  I  would  not  be  certain  as  to  the  amount.  He  bad 
sold  one  watch  to  Wolfe  which  I  understood  was  to  be  a  credit  on 
the  lot ;  and  also  spoke  of  other  watches  to  be  left  with  them  fir 
sale.  Frederick  told  Wolfe  that  if  those  watches  were  not  soil 
when  he  received  the  deed  from  Stowe,  to  inform  him  of  it  and  he 
would  send  him  a  check  for  the  balance  due  on  the  lot."  He  then 
testifies  that  he  received  several  letters  firom  Frederick  desirisg 
him  to  get  the  deed  from  Haas  &;  Co.,  and  that  he  demanded  it; 
but  they  continued  to  make  excuses  and  did  not  execute  it.  At 
one  time  when  he  demanded  it,  Wolfe  said  to  him  that  he  tiiou^t 
it  better  to  keep  the  title  in  the  name  of  Haas  k  Co.,  as  the  prop- 
erty was  coming  up,  and  he  could  sell  it  if  an  opportunity  oflfered 
without  waiting  to  get  a  deed  from  Frederick ;  and  again,  he  said 
he  would  make  it  all  right  when  Frederick  returned.  And  in  tiie 
month  of  December  he  testifies  that  he  and  Wolfe  agreed  to  have 
some  work  done  on  the  premises  preparatory  to  fencing. 

Another  witness,  D.  M.  Foster,  testified  that  he  heard  Wolfe  say 
he  had  bought  another  lot  on  speculation  with  Frederick,  dcfflgnating 
it  as  the  Stowe  lot. 

One  Pray  also  testified  that  Wolfe  employed  him  to  do  same 
work  on  the  premises  in  question — who  spoke  of  it  at  the  time  ai 
the  Frederick  lot.  The  bill  for  the  work  so  done  was  afterwards 
presented  to  Frederick,  and  he  paid  it. 

This  is  substantially  the  testimony  on  behalf  of  the  plaintiff;  and 
it  must  be  admitted  that  it  carries  conviction  with  it,  to  the 
at  least  that  Frederick  has  given  a  trutiiful  history  of  the 
tion.  That  he  had  an  interest  in  the  lot  is  a  fact  corroborated  by 
the  attorney,  J.  C.  Foster,  who  relates  conversations  between  Fred- 
erick and  Wolfe  respecting  the  matter,  which  are  fiiU  of  admisaioos 
of  such  interest ;  and  also  conversations  between  himself  and  Wolfe 
in  which  the  admission  is  again  made,  and  the  frequent  demand  of 
a  deed  for  the  interest  of  Frederick  with  no  denial  of  such  interest, 
but  rather  a  confession  of  it  in  the  excuses  given  for  not  execatiQg 
it.  And  again,  the  direct  admission  of  Wolfe  testified  to  by  the  other 
witness,  (Foster)  that  the  purchase  was  made  by  Frederick  and  him- 
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self,  and  the  payment  of  Pray,  by  FrederioJc,  for  work  done  on  it  at 
the  request  of  Wolfe,  are  facts  all  strongly  corroborating  the  testi- 
mony of  Frederick,  and  establish  the  truth  of  his  evidence  beyond 
any  reasonable  doubt.  All  this  testimony,  it  is  true,  is  flatly  contra- 
dicted by  Wolfe.  The  jury,  however,  found  against  him,  and  were 
justified  in  doing  so  upon  the  clear  weight  of  evidence.  These 
facts  must  then  be  accepted  as  proven  in  the  case :  That  Haas  & 
Go.  and  the  pluntiff  agreed  with  Stowe  to  purchase  the  premises 
for  five  hundred  dollars,  each  to  have  an  undivided  half;  and  that 
Wolfe  accepted  from  the  agent  of  the  plaintiff  a  gold  watch  in  lieu 
of  one  hundred  and  seventy-five  dollars  of  the  purchase  money ; 
and  also  took  and  agreed  to  sell  other  watches  for  the  purpose  of 
making  up  the  balance ;  that  this  balance  was  realized  by  the  sale 
of  the  watches  is  not  disputed,  but  it  is  not  shown  when  they  were 
sold.  However,  it  is  argued  that  the  evidence  does  not  show  that 
the  plaintiff's  money  or  property  formed  any  part  of  the  considera- 
tion paid  to  Stowe;  that  the  watches  were  not  delivered  until  after 
Stowe  had  been  paid  by  Haas  &  Co.  If  this  be  true,  clearly  the 
plaintiff  should  not  recover,  for  this  is  undoubtedly  the  essential  fact 
to  be  proved — without  proof  of  which  the  trust  is  not  established. 
But  we  find  nothing  in  the  evidence  to  warrant  the  conclusion  thus 
refied  on  by  counsel. 

True,  it  is  shown  that  Stowe  was  indebted  to  Haas  k  Co.,  and 
that  they  did  not  intend  to  pay  him  any  money  for  their  interest ; 
but  it  is  not  shown  that  he  was  indebted  to  them  in  the  full  sum  of 
five  hundred  dollars,  and  that  they  simply  gave  him  credit  for  the 
lull  sum.  It  cannot  be  presumed,  without  evidence,  that  Haas  k 
Go.  thus  made  themselves  the  creditors  of  Frederick  without  his 
request.  t9<leed,  we  have  been  unable  to  find  any  pretense  of  any 
such  thing  in  the  evidence,  nor  any  warrant  for  presuming  that  such 
was  the  case.  It  is  a  fact  the  watches  were  not  given  to  Haas  k 
Go.  until  about  a  week  after  the  contract  of  purchase  with  Stowe  ; 
but  it  is  not  pretended  by  any  of  the  witnesses  that  any  payment 
was  made,  nor  any  credit  given  to  Stowe  on  the  books  of  Haas  k 
Go.  before  the  deed  was  executed,  nor  that  there  was  any  agree- 
ment to  do-so.  While  on  the  other  hand,  it  appears  that  the  gold 
watch  was  sold  to  Wolfe  for  one  hundred  and  seventy-five  dollars, 
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he  to  accept  it  as  so  much  towards  the  payment  of  the  lot,  and  the 
balance  was  to  be  paid  by  money  which  might  be  realized  from  the 
sale  of  other  watches.  Thus  the  watches  were  given  to  Wolfe  as 
payment  for  the  lot,  payment  not  made  to  Wolfe  for  the  lot,  bat 
given  to  him  as  the  money  which  was  to  be  given  to  Stowe.  It 
does  not  seem  to  have  been  claimed  on  the  trial  that  they  were 
given  to  reimburse  Haas  &  Co.  for  payment  made  by  them  for  the 
plaintiff. 

As  we  understand  the  testimony,  the  gold  watch  was  sold  to 
Wolfe.  He,  instead  of  paying  its  price  to  Frederick,  was  to  pay 
it  to  Stowe ;  while  the  silver  watches  were  left  with  the  firm  to  sell, 
whereby  they  expected  to  realize  the  balance  of  the  two  handled 
and  fifty  dollars.  And  as  it  was  agreed  if  they  were  not  sold  when 
Stowe  made  the  deed,  he,  Frederick,  would  forward  the  money; 
and  nothing  further  appearing,  it  must  be  presumed  they  were  sold 
before  the  deed  was  executed.  That  this  took  place  before  the 
deed  was  executed  is  undisputed ;  it  must  then,  nothing  appearing 
to  the  contrary,  be  presumed  that  the  consideration  was  paid  at  the 
time  the  fleed  was  executed,  and  at  that  time  the  plaintiff's  prop- 
erty or  money  was  in  the  hands  of  Haas  &;  Co.  to  be  employed  as 
a  payment  to  Stowe  for  his  interest  in  the  lot.  The  consideration 
money  (for  we  must  so  consider  the  watches)  fitom  the  plaintiff 
being  thus  in  the  hands  of  the  defendants  at  the  time  they  acquired 
the  titie,  and  taken  by  them  to  be  used  in  securing  title  for  tiie 
plaintiff,  it  must  be  concluded  that  it  was  employed  in  accordance 
with  the  mutual  understanding  of  the  parties.  It  is  certainly 
enough  for  the  cestui  que  trust  to  show  an  agreement  on  the  part 
of  the  trustee  to  purchase,  and  that  the  money  was  fiimiahed  lo 
him  before  he  acquired  the  titie.  In  a  great  majority  o^  cases,  this 
is  the  only  method  whereby  it  can  be  proven  that  the  consideTatioo 
is  furnished  by  the  cestui  que  trust — ^hence,  when  proven,  it  should 
be  considered  prima  facie  sufficient,  if  not  disproven  by  the  trustee. 
We  must  presume,  then,  that  the  plaintiff's  property  or  money  eoo- 
stituted  the  conaderation  for  one-half  of  the  lot. 

M.  M.  Frederick,  who  was  the  person  engaged  in  the  transaction, 
testifies  that  he  acted  as  the  agent  of  his  brother,  tlie  plaintiS^  in 
making  the  purchase  of  the  lot.     There  is  nothing  in  the  record 
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opposed  to  this  testimony ;  it  most,  therefore,  he  accepted  as  an 
established  fact.  No  power  of  attorney  was  necessary  to  authorize 
such  act.  The  plaintiff  ratifies  it  by  the  bringing  of  this  action,  if 
not  before.  It  can  make  no  difference,  therefore,  whether  the 
watches  given  to  Wolfe  belonged  to  the  plaintiff  or  his  agent.  If 
to  the  agent,  then  he  must  be  deemed  to  have  given  them  for  the 
benefit  of  his  principal,  which  could  properly  be  done,  and  such 
being  his  intention  the  watches  and  the  money  realized  from  them 
legally  belonged  to  the  plaintiff.  The  case  is  precisely  the  same  as 
if  the  agent  had  advanced  his  own  money  for  the  benefit  of  his 
principal,  which,  if  he  ratify,  the  transaction  would  become  a  loan 
dating  from  the  time  of  the  advance. 

The  instruction  asked  by  defendant,  that  if  the  watches  belonged 
to  M.  M.  Frederick  the  jury  should  find  for  defendants,  was  there- 
fore properly  refused  ;  for  although  they  may  have  belonged  to  him 
at  the  time  of  the  sale  or  deposit  with  Wolfe,  the  evidence  makes 
out  a  loan  of  the  proceeds  of  them  to  the  plaintiff,  and  so  even  if 
the  title  to  the  watches  were  in  M.  M.  Frederick,  the  pluntiff 
would  still  be  entitled  to  recover. 

The  judgment  of  the  lower  Court  must  be  affirmed. 


THE  STATE  OF  NEVADA  ex  rel.  JOHN  C.  LEWIS  v. 

LEWIS  DORON. 

PowKR  or  GoNTROLLEft  TO  AUDIT  CLAIMS.  It  ifl  the  right  and  duty  of  the  State 
Controller  to  andit  all  claims  coming  under  the  provisionB  of  the  Act  of  March 
8d,  1869.    (Stats.  1869,  168.) 

FUsvMFTiONS  IN  Fayor  OF  STATUTES.  Evcrj  Statute  is  to  be  upheld,  unless 
plainly  and  without  reasonable  doubt  in  conflict  with  the  Constitution. 

Ordihart'Sknse  AMD  IMPORT  ov  WoRos.  The  Constitution  is  to  be  construed 
in  the  ordinary  sense  and  usage  of  language,  literally,  unless  some  apparent 
absurdity,  or  obvious  and  manifest  violation  of  the  sense  of  the  instrument,  or 
unmistakable  intent  of  its  framers,  forbids. 

Constitutional  Duties  of  Controller.  The  official  name  of  "  State  Controller," 
as  used  in  the  Constitution,  implies  recognized  duties  appurtenant  thereto,  and 
means  a  superrising  officer  of  revenue — among  whose  duties  is  the  final  audit- 
bg  and  settling  of  all  claims  against  the  State. 
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Debates  or  Constitutional  Contention.  In  the  examiiuition  of  constitatiwil 
queetioDS,  the  debates  of  the  constitational  coDvention  may  be  consulted,  as 
throwmg  light  upon  the  subject ;  but  they  are  not  authoritatire  nor  of  any 
binding  effect — it  having  been  the  text  only  that  was  adopted. 

Constitutional  Construction.  In  construing  a  Constitution,  the  thing  to  be 
sought  is  the  thought  expressed. 

EzAHiNTNO  Powers  or  Examiners  and  Controller.  As  the  Conatitatioa  pro- 
vides that  **no  claims  against  the  State  (except  salaries  or  oompensation  of 
officers,  fixed  by  law)  shall  be  passed  upon  by  the  Legislature,  witboot  hsTing 
been  considered  and  acted  upon  by  said  Board  of  Examiners,"  (Const.,  Art 
y,  Sec.  21)  it  follows  that  the  constitutional  power  of  the  Controller  to  examine 
such  claims  must  be  exercised,  subject  to  such  examination  by  the  Examinen. 

EzAXiNiNO  Powers  onlt  Advisory  to  the  Legislature.  The  examining  pow- 
ers of  the  Board  of  Examiners  and  of  the  Controller  are,  with  Ineference  to  the 
Legislature,  only  advisory. 

Concurrence  or  Examiners  and  Controller.  So  far  as  the  examination  of 
claims  against  the  State  is  concerned,  the  Board  of  Examiners  aaost  the 
Controller,  acting  concurrently ;  but  they  do  not  deprive  him  of  his  oonstitii- 
tional  power  or  any  portion  of  it.  Each  moves  in  a  designated  sphere — aQ 
tending  to  the  desired  result :  the  protection  of  the  revenues  of  the  State. 

Constitutionality  of  Act  relating  to  Conttioller.  The  Act  of  1869,  relath^ 
to  the  duties  of  the  Controller,  (Stats.  1869,  168)  which  provides  for  the  audit- 
ing of  claims  by  him  after  they  shall  have  been  passed  on  by  the  Board  of 
Examiners,  etc.,  neither  takes  anything  away  from  the  constitutional  powers  of 
the  Board  of  Examiners,  nor  adds  anything  to  those  of  the  ControDer,  and  is 
not  unconstitutional. 

Claim  ALLOvncD  by  Examiners  to  be  presented  to  Controller.  Where  a 
member  of  the  Board  of  State  Printing  Commissioners  had  a  claim  for  Mi 
services  passed  upon  and  allowed  by  the  Board  of  Examiners,  but  omitted  to 
have  it  audited  by  the  Controller;  and  the  latter,  for  that  reason,  refused  to 
issue  his  warrant  upon  the  treasury  for  the  amount  so  allowed :  Sdd^  that  it 
was  necessary  to  show  a  presentation  of  the  claim  for  allowance  to  the  Cob> 
troller ;  and  that,  without  such  showing,  the  Controller  would  not  be  compelled 
by  fnandamtu  to  issue  his  warrant. 

This  was  an  ori^nal  proceeding  by  petition  for  the  writ  of  man- 
damus in  the  Supreme  Court.  It  was  commenced  on  Febniaiy 
17th,  1870.  The  relator  sets  forth  his  selection  on  March  10th, 
1869,  by  the  Controller  and  Secretary  of  State,  as  an  expert  in 
printing  and  a  member  of  the  Board  of  State  Printing  Commiasioih 
ers ;  that  he  thereupon  entered  upon  the  discharge  of  his  duties ; 
that  his  compensation  was  fixed  at  eight  dollars  per  cUem ;  that  aa 
January  Ist,  1870,  he  presented  his  bill  of  nineteen  hundred  and 
sixty  dollars  for  services  to  the  Board  of  Examiners ;  that  they 
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aHowed  it ;  that  he  then  transmitted  it  to  the  defendant,  the  Con- 
troller of  State,  for  his  action ;  that  an  appropriation  had  been 
made  bj  the  Legislature  for  the  payment  of  such  services ;  that 
he  had  demanded  of  the  Controller  to  draw  his  warrant  on  the 
treasury  for  the  sum  so  allowed  by  the  Examiners ;  and  that  the 
defendant  had  refused  and  still  refused  to  do  so. 

To  this  petition,  the  defendant  interposed  a  demurrer,  on  the 
ground  that  the  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  to  entitle  petitioner  to  the  relief  demanded. 

A.  O.  JBUUj  for  Relator. 

I.  The  Acts  of  March  8d,  1869,  m  relation  to  the  duties  of  the 
Board  of  Examiners  and  of  the  Controller,  (Stats.  1869, 116  and 
158)  are  unconstitutional  and  void.  They  impose  upon  the  Con- 
troller the  same  duties,  and  grant  to  him  the  same  powers,  which 
are  granted  to  and  vested  in  the  Board  of  Examiners,  by  the  Con- 
stitution (Const.,  Art.  V,  Sec.  21 ;  Debates,  161).  A  power 
vested  in,  or  duty  imposed  upon,  an  officer  by  the  Constitution, 
excludes  by  necessary  implication  any  power  in  ihe  Le^lature 
to  vest  the  same,  or  concurrent  power  in,  or  to  impose  the  same, 
or  concurrent  duties  upon,  any  other  officer  of  the  State.  (^State 
€x  rd.  Crawford  v.  ffastingsj  10  Wis.  525 ;  15  N.  Y.  532 ;  Peo- 
pU  V.  Draper^  8  N.  Y.  488 ;   Warner  v.  People,  2  Denio,  275.) 

Where  a  power  is  distinctiy  granted,  by  the  Constitution,  to  a 
particular  officer,  or  department  of  the  government,  the  Legislature 
cannot  confer  such  power  upon  some  other  officer  of  the  govern- 
ment. Nor  can  they,  indirectiy,  deprive  the  officer  designated  of 
the  foil  and  complete  exercise  of  such  power,  by  vesting  a  concur- 
rent power  in  some  other  constitutional  officer,  or  legislative  officer, 
and  throwing  by  statute  such  limitations  and  checks  around  the 
exercise  of  the  power  granted  by  the  Constitution  as  to  render  it 
ineffectual,  thus  defeat  the  plun  intent  of  the  fondamental  law. 

This  would  be  doing  indirectiy  that  which  cannot  be  done  directiy. 

• 
n.    That  the  constitutional  power  of  the  Board  of  Examiners 
has  been  trenched  upon — nay,  that  the  Board  has  been  absolutely 
deprived  of  its  constitutional  power,  in  certain  cases,  by  the  Act  of 
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1869,  is  too  plain  for  argument.  The  Act  confers  upon  the  Con- 
troller all  the  powers  which  the  Constitution  confers  upon  the  Board 
of  Examiners,  and  provides  that  any  examination  they  (the  Board) 
may  make  of  claims  against  the  State,  which  have  been  authorized 
by  law,  and  for  the  payment  of  which  an  appropriation  has  been 
made,  and  any  action  they  may  take  as  such  Board,  shall  be  of  no 
effect,  until  the  same  has  been  reviewed  and  approved  by  some 
other  person,  to  wit :  the  Controller. 

When  the  Constitution-makers  said  that  the  Board  of  Examiners 
should  have  power  to  examine  all  claims  against  the  State,  except 
salaries  or  compensation  of  officers  fixed  by  law,  they  intended,  in 
effect,  to  make  it  an  Auditing  Board;  they  intended  that  such 
Board,  by  the  power  conveyed  in  this  clause  of  the  section,  should 
take  action  upon  all  claims  against  the  State,  (save  the  exceptions 
mentioned);  that  is  to  say,  they  should  have  the  power  to  allow,  or 
reject,  the  class  of  claims  in  this  clause  referred  to.  Clearly,  they 
have  the  power  to  examine,  and — nothing  in  the  Constitution  to  the 
contrary — the  sole  power  to  examine  claims  and  accounts  against 
the  State,  except  such  as,  by  the  independent  succeeding  clause, 
have  to  be  acted  upon  by  the  Legislature,  before  final  payment 
In  other  words,  they  have  the  sole  power  to  exandne  all  claims 
which  the  Le^lature  have  authorized  to  be  made  against  Hm 
State,  for  any  given  thing,  and  for  the  payment  of  which  an  appno- 
priadon  has  been  made. 

It  has  been  suggested  that  they  have  the  express  constitotioDal 
power,  and  the  sole  constitutional  power,  to  examine  all  cliums,  but 
that  the  Constitution  does  not  grant  them  any  power  to  allow  or 
reject  any  claim :  therefore,  they  cannot  allow  or  reject  any  claim, 
which  has  been  provided  for  by  law,  unless  specially  authorized  so 
to  do  by  the  Legislature ;  and  all  power  in  this  respect  being  in  the 
Legislature,  it  may  impose  such  limitations  and  restrictions  upon 
the  Board,  and  make  its  action  subject  to  the  will  or  caprice  of 
some  other  legislative  or  constitutional  officer  or  person. 

We  insist  upon  the  more  natural  and  more  sensible  construction — 
the  one  more  in  consonance  with  law  and  sound  reason :  that  when 
anything  is  granted,  all  the  means  to  attain  it,  and  all  the  firuits 
and  effects  of  it,  are  granted  also,  and  shall  pass  inclusive,  together 
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with  the  thmg,  by  the  grant  of  the  thing  itaelf.     (Broom's  Legal 
Maxims,  427.) 

III.  Again :  By  this  Act  the  Legislature  has  provided  that  un- 
less the  Board  act  within  thirty  days  after  the  presentation  of  any 
claim,  the  claim  shall  be  transmitted  to  the  Controller,  for  his  final 
action  in  the  premises ;  and  that  after  the  lapse  of  thirty  days,  and 
such  transmission  to  the  Controller,  the  Board  of  Examiners  shall 
have  no  jurisdiction  of  such  account.  It  is  plain  that  in  many 
cases  of  claims  against  the  State,  from  the  difficulty  of  procuring 
testimony,  it  would  be  impossible  for  such  Board  to  act  at  all  within 
thirty  days ;  in  which  event  they  would  be  totally  deprived  of  the 
power  to  examine  such  claim,  and  for  this  reason  also  the  Act  is 
unconstitutional. 

lY .  In  the  event  the  Court  should  believe  that  relator's  claim 
is  exempt  from  the  provisions  of  the  Acts  in  relation  to  the  Board 
of  Examiners,  the  Controller  should  still  draw  his  warrant,  for  the 
reason  that  relator  is  an  officer,  whose  compensation  has  been  fixed 
in  accordance  with  law ;  and  nothing  is  left  to  be  ascertained  but 
the  time  of  service.  The  law  fixes  this ;  and  the  Controller  has  no 
more  power  over  it,  than  he  has  over  the  compensation  or  salary  of 
any  constitutional  officer. 

y.  Under  our  Constitution  the  Board  of  Examiners  are  ex  officio 
Auditors ;  and  it  is  their  exclusive  right  and  duty  to  ascertain  and 
fix  the  amount  of  all  claims  against  the  State,  except  salaries  or 
compensation  of  officers  fixed  by  law.  The  duties  of  Controller, 
from  the  character  of  his  office,  are  totally  different  from  those  of 
an  Auditor.  (BurriU's  Law  Die,  tities  Auditor  and  Controller ; 
Webster's  Die,  words  "Auditor  and  Controller  " ;  16  Cal.  58.) 

R.  S.  Menck  and  J.  Seely^  for  Defendant. 

I.  The  petition  ought  to  show  that  the  claim  of  the  relator  was 
based  upon  such  facts  as  to  make  it  appear  to  be  just  and  valid 
against  tiie  State.  As  ground  for  this  writ,  he  has  undertaken  by 
his  petition  to  show  not  only  an  act  of  the  Board  of  Examiners  in 
his  favor,  but  also  the  basis  of  his  claim  presented  to  the  Board. 
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But  the  petition  does  not  show,  in  terms,  that  the  Board  eyer  did 
examine  the  claim,  or  that  the  relator  ever  performed  a  single  day's 
service  as  expert  in  printing,  for  which  he  claims  a  per  diem  com- 
pensation. Assuming  that  its  allowance  bj  the  Board  might,  in 
some  cases,  raise  such  a  presumption  of  merit  in  a  claim  as  to 
justify  the  Courts  in  ordering  its  payment  by  the  State  officeis, 
upon  the  bare  showing  of  the  fact  of  such  allowance,  still,  whenever 
the  claimant  in  his  petition  does  not  rely  upon  that  &ct  alone,  but 
enters  into  a  showing  of  the  ground  of  his  cldm,  he  must  show 
enough  to  make  the  claim  appear  just  and  legal  for  the  amount 
claimed.  Or  in  other  words,  in  such  a  case  the  Court  should  pre- 
sume that  the  omission  to  state  facts  necessary  to  make  the  claim 
appear  meritorious  is  on  account  of  the  non-existence  of  those  fiicts. 
The  omission  in  this  case  to  show  the  number  of  days,  or  any  period, 
of  service  by  the  relator  as  printing  expert,  we  contend,  justifies 
the  Court  in  withholding  the  peremptory  writ  demanded,  cm  the 
face  of  the  petition  itself. 

n.  ^^  Power  to  exanune  all  cltdms  against  the  State,"  etc.,  given 
to  the  Board  of  Examiners,  is  not  to  be  considered  as  prolubitoiy 
of  any  investigation  on  the  part  of  anybody  else  intrusted  by  the 
Constitution  or  the  Le^slature  with  control  over  or  care  of  die 
moneys  of  the  State.  The  language  of  the  section  of  the  Consti- 
tution referred  to  shows  that  the  legislative  action  upon  such  claims 
may  be  had,  and  is  contemplated  by  the  Constitution.  And  such 
legislative  action  must  be  considered  either  as  in  review  of  the  action 
of  the  Board,  or  as  the  supplement  of  the  action  of  the  Board  neces- 
sary to  a  conclusive  decision. 

The  language  of  that  section  of  the  Constitution  shows  tliat  the 
functions  of  the  Board  of  Examiners,  in  reference  to  clums  against 
the  State,  are  to  take  evidence  in  support  of  and  against  such  claims, 
examine  and  report  them,  with  the  testimony  and  its  conclusions,  to 
the  Legislature  of  the  State,  or  to  some  committee  or  person  direeted 
by  the  Legislature  to  aid  in  maturing  the  matter  of  the  chum  far 
final  rejection  or  payment. 

And  as  the  Legislature  might  constitutionally  require  as  a  con- 
dition of  payment,  that  all  cltdms  should  be  passed  upon  by  the 
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Le^slatare  after  ^^  hamg  been  considered  and  acted  upon  by  the 
*  Board  of  Examiners, ' "  why  might  it  not,  in  lieu  of  its  own  action, 
direct,  as  is  done  in  the  statute  referred  to,  that  some  financial^ 
officer  of  the  State,  as  the  Controller,  whose  duties  the  Legisla- 
ture must  prescribe,  shall  scrutinize  or  look  into  such  claims  as  a 
concUtion  of  theur  payment,  without  being  ^^  passed  upon  by  the 
Legislature  ?  " 

m.  The  drawing  of  warrants  is  not  an  act  directed  by  the 
Constitution  to  be  done.  It  is  a  pure  legislative  direction.  Some 
other  mode  than  by  a  Controller's  warrant  might  have  been  pro- 
vided by  the  Legislature  for  drawing  money  out  of  the  State  treas- 
ury. But  as  it  is,  the  drawing  of  Controller's  warrants  is  so  far 
under  the  control  of  the  Le^slature,  that  that  body  is  fully  com- 
petent to  prescribe  any  rei|^nable  conditions  looking  toward  the 
safety  of  the  State  funds,  upon  which  the  Controller  may  issue  his 
warrants.  If  the  Legislature  can  require  all  claims  to  be  passed 
upon  by  itself  before  payment,  it  certainly  can  provide  that  the 
Controller  shall  not  draw  his  warrant  simply  upon  the  action  of  the 
Board  of  Examiners.  And  if  the  Legislature  has  waived  its  action 
upon  the  clsdm  of  the  relator,  and  authorized  a  Controller's  warrant 
to  be  drawn  for  the  amount  of  his  claim  notwithstanding  its  non- 
action, but  upon  the  condition  that  the  Controller  shall  first  pass 
upon  the  right  of  the  relator  to  have  such  warrant,  he  cannot  say 
that  his  cl^m  shall  not  be  passed  upon  by  either  the  Legislature  or 
Controller.  If  he  will  not  tolerate  the  action  of  the  Controller 
upon  his  claim,  the  Legislature  has  said,  in  effect,  that  he  shall 
have  no  Controller's  warrant,  and  he  is  remitted  to  the  action  of 
the  next  Legislature. 

By  the  Court,  Whitman,  J. : 

The  relator,  by  his  affidavit,  shows  that  he  is  a  member  of  the 
Board  of  State  Printing  Commissioners  of  the  State  of  Nevada, 
filling  the  position  of  Expert  and  Secretary.  That  he  has  been 
allowed  for  his  services  in  such  capacity,  by  the  State  Board  of 
Examiners,  the  sum  of  nineteen  hundred  and  sixty  dollars.  Glliat 
such  allowance  has  been  reported  by  the  Board  to  defendant,  the 
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State   Controller;  who,  although  requested,  refuses  to  issue  his 
warrant  upon  the  treasury  for  the  amount  allowed. 

A  mandamus  to  compel  such  issuance  is  prayed.  Upon  the  affi- 
davit an  altematiye  writ  was  ordered ;  and  defendant  appearing, 
demurs  to  the  sufficiency  of  the  affidavit,  upon  the  general  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Several  specifications  are  made ;  but  the  only  one  important  to  be 
considered,  is  that  based  upon  the  neglect  of  relator  to  aver  that 
his  claim  had  either  been  audited  by  the  Controller,  or  that  request 
had  been  .made  for  such  action. 

The  point  made  upon  argument,  that  relator's  claim  b  in  the  na- 
ture of  a  salary,  and  therefore  exempt  from  action  either  of  Board 
of  Examiners,  or  Controller,  will  not  be  considered  in  this  opinio, 
for  the  reason  that  the  affidavit  charges  no  breach  of  dntj  by 
defendant,  based  upon  any  such  hypothesis. 

The  position  taken  by  defendant  is,  that,  as  Controller,  it  is  his 
right  and  duty  to  audit  all  claims  coming  under  the  provisions  of 
the  statute  entitled  ^^  An  Act  to  amend  an  Act  entitled  '  An  Act 
defining  the  Duties  of  the  State  Controller,'  approved  Februaiy 
24th,  1866,"  passed  March  3d,  1869.     This  Act  is  as  follows : 

^'  Section  1.  Section  five  of  the  above  entitled  Act  is  hereby 
amended,  so  as  to  read  as  follows :  Section  five.  He  shall  audit 
all  claims  against  the  State  tor  the  payment  of  which  an  appropri- 
ation has  been  made,  but  of  which  the  amount  has  not  been 
definitely  fixed  by  law,  and  which  shall  have  been  examined  and 
passed  upon  by  the  Board  of  Examiners,  or  which  shall  have  been 
presented  to  said  Board,  and  not  examined  and  passed  upon  by 
them  with  [in]  thirty  days  from  their  presentation ;  and  he  shall 
allow  of  said  last  mentioned  claims,  (not  passed  upon  by  the  Board 
of  Examiners  within  said  thirty  days  after  qfter  presentation)  the 
whole,  or  such  portion  thereof  as  he  shall  deem  just  and  legal ;  and 
of  claims  examined  and  passed  upon  by  the  Board  of  Examiners, 
such  an  amount  as  he  shall  decree  just  and  legal,  not  exceeding  the 
amount  allowed  by  said  Board.  And  no  claim  for  services  rendered 
or  advances  made  to  the  State,  or  any  officer  thereof,  shall  be  audit- 
ed or  allowed,  unless  such  services  or  advancement  shall  have  been 
specialty  authorized  by  law,  and  an  appropriation  made  for  its  pay- 
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ment.  For  the  purpose  of  satisfyiDg  himself  of  the  justness  and 
legality  of  any  claim,  he  shall  be  allowed  to  examine  witnesses 
under  oath,  and  to  receive  and  consider  documentary  evidence  in 
addition  to  that  furnished  him  by  the  Board  of  Examiners.  He 
shall  draw  warrants  on  the  Treasurer  for  such  amounts  as  he  shall 
allow  of  claims  of  the  character  above  described,  and  also  for  all 
claims  of  which  the  amount  has  been  definitely  fixed  by  law,  and 
for  the  payment  of  which  an  appropriation  shall  have  been  made." 
(Stats,  1869, 158.) 

Opposing  this  position,  the  relator  contends  that  the  Act  cited  is 
unconstitutional,  for  that  it  attempts  to  take  away  from  the  Board 
of  Examiners  the  power  expressly  conferred  upon  them  by  the 
Constitution,  of  auditing  all  claims  against  the  State.  It  is  con- 
fessed that  no  attempt  has  been  made  to  have  this  claim  audited  by 
the  Controller,  and  for  the  reason  that,  having  been  allowed  by  the 
Board  of  Examiners,  it  is  in  all  respects  a  liquidated  demand,  enti- 
tled to  payment  without  further  examination,  and  upon  which  a 
warrant  should  presently  issue. 

In  reply,  defendant  says  that  the  power  claimed  for  the  Board 
of  Examiners  is  greater  than  exists  by  virtue  of  the  Constitution ; 
and  that,  by  that  instrument,  he  is  made  the  ultimate  and  final 
auditor  of  all  claims  requiring  such  action. 

The  sections  of  the  Constitution  relied  upon  b^  the  parties  are 
as  follows : 

**  Sec.  19.  A  Secretary  of  State,  a  Treasurer,  a  Controller,  a 
Surveyor  General,  and  an  Attorney  General,  shall  be  elected  at 
the  same  time  and  places,  and  in  the  same  manner,  as  the  Gov- 
ernor. The  term  of  ofiSce  of  each  shall  be  the  same  as  is  pre- 
scribed for  the  Governor.  Any  elector  shall  be  eligible  to  either 
of  said  offices. 

"  Sec.  21.  The  Governor,  Secretary  of  State,  and  Attorney- 
General  *  *  *  shall  also  constitute  a  Board  of  Examiners, 
with  power  to  examine  all  claims  against  the  State,  (except  salaries 
or  compensation  of  officers  fixed  by  law)  and  perform  such  other 
duties  as  may  be  prescribed  by  law.  And  no  claim  against  the 
State  (except  salaries  or  compensation  of  officers  fixed  by  law) 
shall  be  passed  upon  by  the  Legislature,  without  having  been  con- 
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sidered  and  acted  upon  bj  siEdd  ^  Board  of  Exammers."'  (CoDSt 
Art.  V.) 

Premising  that  every  statute  is  to  be  upheld,  unless  plainly  and 
without  reasonable  doubt  in  conflict  with  the  ConsldtatioQ ;  that  &e 
Legislature  has  power  to  pass  any  law,  not  positively  prohibited,  or 
by  clear  implication  forbidden  by  the  Constitution;  and  that  such 
instrument  is  to  be  construed  in  the  ordinary  sense  and  usage  of 
language — ^literally,  unless  some  apparent  absurdity,  or  obvious  and 
manifest  violation  of  the  sense  of  the  instrument,  or  unmistakable 
intent  of  its  framers  forbids ;  and  that  it  is  not  allowable  to  inter- 
pret what  has  no  need  of  interpretation :  it  would  seem  tliat  the 
question  presented  was  of  no  difficult  solution. 

Looking  at  the  section  first  referred  to,  it  will  be  seen  tiiat  an 
officer  called  a  '^  Controller  "  was  provided  for.  His  duties  are  not 
otherwise  specified,  than  by  the  name  of  his  office ;  and  nothing, 
save  this,  is  anywhere  said  concerning  them  in  the  Constitution — 
except  as  follows : 

^'  Sec.  21.  The  Secretary  of  State,  State  Treasurer,  State 
Controller,  Surveyor-General,  Attorney-General,  and  Superintend- 
ent of  Public  Instruction,  shall  perform  such  other  duties  as  may 
be  prescribed  by  law."     (Const.,  Art.  V.) 

Nor  are  any  duties,  save  in  the  manner  suggested,  prescribed  m 
the  Constitution  for  the  Treasurer  or  Surveyor-General.  Why, 
then,  say  that  they  and  the  Controller  shall  perform  such  other  du- 
ties as  may  be  prescribed  by  law,  if  no  duties  have  been  mentioned ! 
Evidentiy,  because  the  official  name  implies  recognised  duties  ap- 
purtenant thereto.  This,  probably,  will  be  undisputed  as  to  the 
first  two  named  officers.  A  little  examination  will  show  that  it  is 
equally  clear  as  to  the  Controller. 

Upon  review  of  the  Constitution  and  statutes  of  the  different 
States  of  this  Union,  it  will  be  found,  that  in  a  large  majority  some 
supervising  officer  of  revenue  is  provided  for — among  whose  duties 
is  (he  final  auditing  and  settiing  of  all  claims  against  the  State ; 
and  in  all  cases  where  such  distinctive  officer  exists,  he  is  caDed, 
indifferently,  "  Controller  of  Public  Accounts,"  "Auditor,"  "  Con- 
troller-General," "Auditor-General,"  "Auditor  of  State,"  "Auditor 
of  Public  Accounts,"  or  "  Controller."  For  instance :  in  Alabama, 
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Connecticut,  and  Texas,  he  is  styled  "  Controller  of  Public  Ac- 
counts "  ;  in  Arkansas,  Indiana,  Kansas,  Minnesota,  and  Ohio,  he 
is  styled  "Auditor  "•;  in  Georgia,  "  Controller-General " ;  in  Mich- 
igan, "Auditor-General " ;  in  Iowa,  Missouri,  and  Rhode  Island, 
"Auditor  of  State,"  or  "  State  Auditor "  ;  in  Illinois,  Kentucky, 
Mississippi,  Oregon,  and  Virpnia,  "Auditor  of  Public  Accounts  "  ; 
in  California,  New  York,  and  Nevada,  "  Controller."  This,  then, 
being  the  received  use  in  the  States  of  tUs  Union  of  these  official 
names,  it  follows  that  the  Constitutional  Convention  of  Nevada  thus 
used  the  term  "  Controller,"  unless  the  instrument  itself  negatives 
such  presumption.     Of  that  hereafter. 

So  far  as  the  sections  touching  the  Controller  are  concerned, 
they  sustain  this  position :  first,  in  naming  the  officer  ;  second,  in 
suggesting  other  duties,  when  none  had  before  been  named,  unless 
they  followed  and  attached  to  the  titular  designation  of  such  officer. 

It  is  not  improper  in  tins  connection  to  examine  the  debates  upon 
the  subject,  though  of  course  they  are  not  authoritative,  nor  is  any 
bindmg  effect  to  be  given  them — as  it  is  the  text  of  the  Constitu- 
tion which  the  people  adopted.  It  appears  that  it  was  proposed  in 
Convention  to  strike  out  the  words  "  State  Controller,"  and  sub- 
stitute "Auditor  of  State,"  in  order  that  there  might  be  no  neces- 
sity of  altering  the .  territorial  statutes  defining  the  duties  of  the 
office,  and  for  no  other  reason.  Upon  suggestion,  however,  that 
such  difficulty  could  be  obviated  in  the  schedule,  the  motion  was 
lost — every  member  who  spoke  upon  the  question,  however,  agree- 
ing that  the  names  were  synonymous.  (Debates,  613-14.)  Fol- 
lowing the  suggestion  made,  it  was  provided  in  the  schedule  that  * 
*  "  The  Territorial  Auditor  shall  continue  to  discharge  the  duties 
of  his  said  office  until  the  time  appointed  for  the  qualification  of  the 
State  Controller."     (Const.,  Art.  XVII,  Sec.  14.) 

The  relator,  however,  contends  that  the  word  "  Examiners  " 
means  "Auditors ;  and  that  the  powers  incident  to  the  name,  being 
specially  conferred,  are  taken  from  the  Controller.  Admit  the 
proposition  as  to  the  meaning  of  the  word,  yet  the  conclusion  does 
not  follow :  for  the  Board  of  Examiners  might  be  Auditors,  and 
still  the  Controller  be,  as  his  name  implies.  Chief  Auditor.  There 
are  Auditors  known  in  the  Federal  Government  and  elsewhere, 
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of  various  grades.  But  why  seek  to  interpolate  a  word  into  ilie 
Constitution,  or  ffve  to  a  word  already  there  a  meaning  not  abso- 
lutely clear,  when  by  a  literal  reading  the  various  sections  are  har- 
monious ?  In  construing  a  Constitution  the  thing  to  be  sou^t  is 
the  thought  expressed. 

The  Constitution  of  the  State  of  Nevada  says,  that  *  *  ^  No 
clsdm  against  the  State  (except  salaries  or  compensation  of  offieen 
fixed  by  law)  shall  be  passed  upon  by  the  Le^ature,  without 
having  been  considered  and  acted  upon  by  said  ^  Board  of  Examin- 
ers.' "  Why  ?  As  a  restriction  of  le^lative  power.  It  having 
aU  law-making  power  not  taken  away,  could  perhaps  have  entirely 
ignored  the  Board  of  Examiners,  in  absence  of  some  piohibitGcy 
language— Hsuch  was  the  view  under  which  the  clause  quoted  was 
offered.     (Debates,  161.) 

Such  prohibition  was  unnecessary  as  to  the  Controller,  as  he 
possesses  only  such  powers  as  the  Constitution  confers  upon  him — 
therefore,  when  that  instrument  empowers  the  Board  of  Exanunen 
to  examine  all  claims,  he  must  exercise  lus  power  subject  to  muk 
examination.  What  is  this  examination  ?  Confessedly,  by  the  words 
used,  and  as  admitted  by  counsel  on  the  argument  of  this  case,  widi 
reference  to  the  Legislature,  only  advisory. 

Why  greater  or  higher  toward  the  Controller  ?    Because,  sayi 

counsel,  otherwise  there  arises  one  of  two  absurdities :  Sther  iheit 

> 

is  a  Board  with  power  only  to  examine — ^which  is  a  nugatoiy,  idle 
matter — or  else,  there  is  a  Controller  with  power  to  allow,  bat  no 
power  to  examine. 

As  to  the  first  propopition  be  it  said,  that  with  reference  to  tiie 
Legislature  only  such  idle  and  nugatory  power,  if  such  it  be,  exists; 
and  it  can  involve  no  more  absurdity  in  one  case  than  in  the  other. 
But  such  power  is  neither  idle  nor  nugatory.  It  may  and  probaUy 
does  materially  assist  both  the  Legislature  and  Controller.  It 
serves  to  ^ve  a  fuller  airing  and  ventilation  of  claims,  than  mi^t 
or  probably  would  follow  fix)m  one  examination — and  to  that  extent, 
throws  additional  restraints  and  safeguards  around  the  treasury. 

The  second  objection  has  no  existence,  provided  the  definition  of 
the  word  ^^  Controller,"  before  given,  be  correct.  The  Board  is 
advisory ;  he  is  chief.    They  assist  in  his  onerous  duties — acting 
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concurrently,  so  far  as  examination  is  concerned :  but  they  do  not 
deprive  him  of  his  constituticHial  power,  or  any  portion  of  it.  Each 
moves  in  a  designated  sphere-— all  tending  to  the  desired  result:  the 
protection  of  the  revenues  of  the  State. 

It  cannot  with  propriety  be  claimed  that  an  absurd  meaning 
should  be  given  any  constitutional  clause,  when  such  result  can 
properly  be  escaped — ^and  here  no  absurdity  arises,  if  words  be 
read  in  their  ordinary  and  usual  sense. 

It  is  argued  that  this  view  deprives  the  Board  of  Examiners  of 
all  power,  and  places  them  in  a  subordinate  portion.  By  no  means. 
The  power  granted  is  great  and  useful ;  and  though  its  magnitude 
would  be  increased  by  the  opposite  view,  its  usefulness  would  be 
dimimshed — as  in  that  case,  the  Board  would  be  the  sole  tribunal, 
before  which  clsdms  agamst  the  State  would  be  examined :  while, 
on  the  other  hand,  the  investigation  is  double,  consequently  more 
searching  and  protective. 

It  must  be  remembered  that  this  Board  is  composed  of  State  offi- 
cers, having  other  high  and  responsible  duties  imposed  and  powers 
given  by  the  Constitution — this  matter  of  examining  claims  being 
only  in  addition  thereto ;  so  if  there  be  any  force  in  the  argument 
that  they  are  rendered  subordinate,  still  such  subordination  is  in 
only  one  particular,  outside  of  the  special  powers  pertaining  to  their 
general  official  position,  and  tlie  point  taken  would  therefore  seem 
to  have  more  force  as  applied  to  the  Controller,  who,  although 
equally  a  constitutional  officer,  and  naturally,  it  would  be  supposed, 
created  for  some  important  purpose  in  the  State  administration, 
would  be  the  veriest  clerk,  if  it  be  held  that  the  Examiners  are  the 
sole  auditors.  Possibly  such  was  the  intention ;  but  it  would  be 
taking  a  bold  and  rash  step  to  thus  emasculate  the  official  function 
of  a  constitutional  officer  without  the  clearest  expression.  To  do 
so  by  implication  would  be  without  warrant. 

Such  arguments,  however  ingenious,  can  lend  no  aid  to  the 
proper  reading  of  a  Constitution,  save  so  far  as  they  may  tend  to 
pomt  the  thought  sought  to  be  expressed  by  its  firamers.  Is  this 
or  any  extraneous  aid  necessary  in  this  case  7  The  Court  of  Ap- 
peals of  New  York  has  well  stated  the  rule  within  which  this  case 
comes,  saying : 
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^'  Whether  we  are  considering  an  agreement  between  parties,  a 
statute,  or  a  constitution,  with  a  view  to  its  interpretation,  the  dimg 
we  are  to  seek  is  the  thought  which  it  expresses.  To  ascertam 
this,  the  first  resort  in  all  cases  is  to  the  natural  signification  of  the 
words  employed,  in  the  order  and  grammatical  arrangement  in 
which  the  framers  of  the  instrument  have  placed  them.  If,  thus 
regarded,  the  words  embody  a  definite  meaning  which  involves  no 
absurdity,  and  no  contradiction  between  difierent  parts  of  the  same 
writing,  then  that  n^eaning  apparent  upon  the  face  of  the  instru- 
ment is  the  one  which  alone  we  are  at  liberty  to  say  was  intended 
to  be  conveyed.  In  such  a  case  there  is  no  room  for  constructioD. 
That  which  the  words  declare  is  the  meamng  of  the  instrument ; 
and  neither  Courts  nor  Le^atures  have  the  right  to  add  or  to 
take  away  from  that  meaning.  This  is  true  of  every  instrument; 
but  when  we  are  speaking  of  the  most  solemn  and  deliberate  of  all 
human  writings,  those  which  ordain  the  fundamental  law  of  States, 
the  rule  rises  to  a  very  high  degree  of  significance.  It  must  be 
very  plain — nay,  absolutely  certain — that  the  people  did  not  intend 
what  the  language  they  have  employed,  in  its.  natural  fflgnificatioo, 
imports,  before  a  Court  will  feel  itself  at  liberty  to  depart  firom  the 
plain  reading  of  a  constitutional  proviaon."  (Newell  v.  The  Peo- 
pie,  8  Seld.  97.) 

It  is  further  urged  that  the  word  ^*  examine,"  if  not  directif 
expressing,  yet  necessarily  implies  the  power  of  allowance  or  rejec- 
tion which  is  consequently  taken  from  the  Controller.  If  such  be 
the  implication,  still,  pursuing  the  same  train  of  reasoning,  and  fol- 
lowing the  same  authority  as  before,  it  is  a  primary  action  8ub|ect 
to  the  ultimate  and  final  decision  of  the  Controller.  Whether  the 
word  carries  with  it  the  additional  meaning  as  claimed  or  not,  still, 
as  the  Legislature  has  the  power  to  establish  any  condition  prece- 
dent to  the  obtaining  a  warrant  on  the  treasury,  so  that  the  Consti- 
tutional power  of  the  Controller  is  not  trenched  upon,  nor  any  oon- 
stitutional  right  of  a  claimant  infringed,  it  is  perfectly  le^timate  to 
provide  that  the  Board  of  Examiners  shall,  upon  investigation  of 
claims,  allow  or  reject  the  same — subject,  of  course,  to  the  final 
revision  of  the  Controller.  Such  seems  to  be  the  object  of  the  stat- 
ute under  review.    It  takes  nothmg  away  firom  the  constituticmal 
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power  of  the  Examiners,  and  adds  nothing  to  those  of  the  Con- 
troller ;  nor  does  it  deprive  a  claimant  of  any  right. 

Such  was  not  the  case  in  the  Wisconsin  Statute,  commented  on 
in  The  State  ex  rd.  Crawford  v.  Hdstinffs^  (10  Wis.  525)  cited 
by  counsel  for  relator.  The  statute  there  conddered  attempted,  at 
least  so  the  Court  thought,  to  yirtuallj  supersede  a  constitutional 
officer  and  deprive  him  of  his  legitimate  authority.  The  reasoning 
of  the  opinion,  however,  applies  with  force  to  the  case  at  bar,  in  the 
view  here  taken. 

By  the  Constitution  of  Wisconsin,  the  Secretary  of  State  was 
made  ^*  ex  officio  Auditor " ;  no  duties  were  prescribed,  but  the 
Court  held  that  this  official  designation  carried  with  it  a  positive 
delegation  of  powers,  among  which  was  the  auditing  of  all  accounts 
and  demands  against  the  State.  Now  it  has  been  seen  that,  as 
used  in  the  Constitutions  and  statutes  of  the  States  of  this  Union, 
the  words  "  Auchtor  "  and  "  Controller  "  are  synonymous ;  there- 
fore, upon  the  reasoning  of  the  Court  referred  to,  the  official  desig- 
nation of  Controller,  m  the  Constitution  of  the  State  of  Nevada,  of 
its  own  force,  was  a  positive  delegation  of  the  powers  usually  inci- 
dent to  the  office  of  Controller,  Auditor,  Controller-General,  Auditor- 
General,  or  any  of  the  various  names  used  to  designate  a  like  offir 
cer.  It  would  be  violating  the  plainest  rules  of  constitutional  con- 
struction to  attempt  to  take  away  this  recognized  power,  because, 
in  addition  to  this  superior  officer,  the  framers  of  the  Constitution 
had  provided  a  Board  who  should  ^'  examine "  all  claims  against 
the  State. 

As  has  been  said,  such  provision  was  undoubtedly  wise  and  just, 
and  in  strict  harmony  with  the  evident  attempt  pervading  the  entire 
instrument — ^to  guard  the  people's  money.  Using  the  word  "  Con- 
troller," a  specific  and  defined  meaning  was  expressed,  comprising 
many  powers,  among  which  is  the  examination  and  allowance  of 
claims  against  the  State. 

In  section  twenty-one,  article  four,  of  the  Constitution,  as  touch- 
ing the  Board  of  Examiners  a  specific  power  is  conferred,  subject 
to  the  higher  authority,  which  could  be  le^timately  amplified  by 
le^lative  action,  in  any  direction  not  opposed  to  its  nature,  nor 


414        SUPREME  COURT  OF  NEVADA.    [Jaw.,  1870.] 


Lewis  V,  DoroiL 


subveraive  of  the  positive  power  delegated  the  Controller  by  virtue 
of  his  official  designation. 

Tondng  to  that  portion  of  the  statute  attacked,  which  is  appfict- 
ble  to  this  case,  it  will  be  seen  that  the  Le^ature  provides  that 
the  Controller  ^^  shall  audit  all  claims  against  the  State  for  the  pay- 
ment of  which  an  appropriation  has  been  made,  bat  of  which  the 
amount  has  not  been  definitely  fixed  by  law,  and  which  shall  hare 
been  examined  and  passed  upon  by  the  Board  of  Examiners" 
*****.  This  enactment  is  not  in  violation  of  the  Consti- 
tution, but,  as  has  been  seen,  strictiy  in  conformity  therewith. 

As  the  relator  has  failed  to  state  a  compliance  with  the  portion 
of  the  law  last  quoted,  he  has  consequentiy  failed  to  state  a  suffi- 
cient cause  of  action,  and  therefore  the  demurrer  is  well  taken.  It 
was  understood,  upon  the  argument,  that  the  relator  could  nol 
amend  in  this  regard ;  but  to  save  all  question,  he  will  be  allowed 
time. 

The  order  of  the  Court  is  that  the  demurrer  be  sustained,  with 
leave  to  relator  to  amend  within  ten  days. 

Let  it  be  so  entered. 
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THE  STATE  OF  NEVADA,  Appellant,  v.  THE  YELLOW 
JACKET  SILVER  MINING  COMPANY,  Rbspondbnt. 

Appeal  ok  GBOinn>  of  Ykrdict  Against  Etidincb — ComrLicrr  or  Testimony. 
An  Appellate  Court  will  not  disturb  the  verdict  of  a  jury  upon  the  ground  that 
it  is  not  supported  by  the  eridence,  if  there  is  a  material  conflict  in  the  evi- 
dence and  there  is  some  substantial  testimony  to  support  it 

When  a  Vbrdiot  will  be  Rsvebsed  as  against  Evidence.  To  justify  an  Ap- 
pellate Court  in  reversing  the  verdict  of  a  jury  on  the  ground  that  it  b  against 
evidence)  there  must  be  a  preponderance  of  evidence  against  it  so  great  as  to 
satisfy  the  Court  that  there  was  either  an  absolute .  mistake  on  the  part  of  the 
jury,  or  that  they  acted  under  the  influence  of  prejudice,  passion,  or  corruption. 

Distinction  as  to  Weight  of  Evidence  on  New  Trial  and  on  Appeal.  The 
rule  that  a  verdict  should  not  be  reversed  as  against  evidence  by  an  Appellate 
Court,  where  there  is  a  material  conflict  in  the  testimony,  and  there  is  some 
substantial  evidence  to  support  it,  does  not  apply  with  strictness  to  motions  for 
new  trial ;  and  it  is  generally  held  that  on  such  motions,  to  authorize  the  nm 
prim  Judge  to  set  aside  a  verdict,  the  wdght  of  evidence  against  the  verdict 
need  not  be  so  decided  and  great  as  is  required  by  an  Appellate  Court  to  re- 
verse it 

Trial  bt  Court — ^Findings  Equivalent  to  Verdict.  Where  a  cause  is  tried  by 
a  Court  without  a  jury  the  same  weight  and  consideration  is  given  to  its  find- 
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ings  as  to  a  verdict ;  and  the  same  rules  apply  as  to  reversing  them  on  appeal 
on  the  ground  of  being  contrary  to  evidence,  as  to  a  verdict  of  a  jury. 
Tnn  Of  Publication — ^  Onok  ▲  Wbkk  foe  Tbbxe  Wkees.*'  Where  a  statute  for 
the  maintenance  of  public  schools  (Stats.  1864-5,  413,  Sea  86)  provided  that 
to  impose  an  additional  school  tax,  an  election  should  be  called  by  postHig 
notices  for  twenty  days,  and  ^'  if  there  is  a  newspaper  in  the  county,  by  adver- 
tisement therein  once  a  week  for  three  weeks  *' :  ffeld^  that  it  was  not  neces- 
sary for  the  call  to  be  published  twenty-one  days  before  the  day  of  election, 
but  that  three  insertions  upon  three  successive  weeks  and  at  any  time  in  any 
of  such  weeks  before  the  election,  were  sufficient 

Appbal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  Couniy. 

This  cause  was  decided  at  the  April  Term,  1868,  but  not  ready 
for  publication  in  4th  Nevada  Reports.  As  will  be  seen  there  was 
a  difference  of  opinion  in  the  bench,  the  views  of  Lewb,  J.  in  re- 
spect to  one  branch  of  the  case  being  concurred  in  by  the  then  Chief 
Justice  Beatty,  and  in  respect  to  the  other  branch  of  the  case,  by 
Johnson,  J. 

The  whole  amount  of  the  tax  for  which  suit  was  brought,  was 
five  hundred  and  eighiy-five  dollars  and  nine  cents.  There  was 
judgment  for  defendant,  from  which  and  frt>m  an  order  denying 
plaintiff's  motion  for  a  new  trial,  this  appeal  was  taken. 

Samuel  C.  Densony  for  Appellant. 

I.  The  assessment-roll  was  introduced  as  evidence  of  the  delin- 
quency, the  property  assessed,  amount  of  delinquency,  and  that  aD 
the  forms  of  law  in  relation  to  the  levy  and  assessment  of  the  tax 
had  been  complied  with  ;  and  such  evidence  established  prima  facie 
every  fact  to  entitle  the  plaintiff  to  recover.  (Stats.  1864-5, 287, 
Sees.  34  and  86.)  The  plaintiff  was  therefore  entitied  to  a  recovery, 
unless  the  defendant's  evidence  was  so  direct  and  strong  as  to  over- 
throw or  outweigh  plsdntiff's  prima  facie  case.  An  Appellate 
Court  should  reverse  a  judgment  against  the  weight  of  evidence 
unless  the  equities  of  the  case  are  with  the  verdict.  (Oraham  k 
Waterman  on  New  Trials,  862  and  867.) 

n.    The  testimony  of  Jones  shows  the  existence  of  better  evi- 
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dence  of  the  time  of  posting  the  notices.  He  says  Bence  posted 
them.  K  the  defendant  believed  the  notices  were  not  posted  in 
time,  Bence  should  have  been  called  as  a  witness.  Where  it 
appears  that  all  the  evidence  was  not  before  the  Court  on  the  trial, 
the  Appellate  Court  will  order  a  new  trial  in  order  that  complete 
justice  may  be  done.  (1  Graham  &  Waterman  on  New  Trials, 
874.) 

m.  Publication  in  a  newspaper  every  day  from  the  nineteenth 
of  July  until  the  fifth  of  August,  is  more  than  ample  as  a  publica- 
tion "  once  a  week  for  three  successive  weeks."  (^Bachelor  v. 
Bachelary  1  Mass.  253 ;  Sheldon  v.  Wright,  5  N.  Y.,  1  Seld,  617 ; 
Oleott  V.  Bobinsan,  21  N.  Y.  150 ;  9  Curt.  94). 

Robert  M,  Clarke,  for  Respondent. 

I.  There  being  some  evidence  to  support  the  findings,  and  the 
motion  for  a  new  trial  having  been  denied,  this  Court  will  not  re- 
verse the  order.  (16  Cal.  76 ;  17  Cal.  92 ;  24  Cal.  888 ;  25 
Cal.  487  ;  82  Cal.  882  and  580.> 

n.  But  the  findings  are  not  impeached  by  any  testimony  in  the 
record.  Jones  testifies  that  the  notices  were  prepared  July  15th, 
1867,  and  posted  by  Bence  some  time  after  they  were  prepared — 
not  on  same  day ;  and  that  copy  was  handed  to  editor  Append  on 
evening  of  said  day,  or  day  after  notice  was  posted  by  Bence. 
Robinson  testifies  that  notice  was  published  first  time  July  19tii, 
and  thinks  it  was  handed  in  for  publication  on  the  eighteenth.  From 
this  proof  it  clearly  appears  that  the  notices  were  neither  posted 
twenty  days,  nor  published  three  weeks.  Under  this  proof,  the 
notice  could  not  have  been  posted  earlier  than  July  17th,  1867, 
and  as  the  election  was  held  August  5th,  1867,  only  nineteen  days' 
notice  was  given  by  posting,  and  seventeen  by  publication,  includ- 
ing the  day  of  election. 

m.     The  Board  of  Trustees  in  calling  election  for  special  school  ^ 
tax,  are  required  to  give  twenty  days  notice,  by  posting  notices, 
and  by  publication  for  three  weeks  in  county  paper.   Having  failed 
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to  comply  with  this  section  of  the  law,  the  election  was  irregolary 
and  the  tax  imposed  illegal  and  void.  (1  Denio,  9 ;  Bunee  v. 
Beedy  16  Barbour,  847 ;  Oleott  v.  Robinson,  21  N.  Y.  155 ;  Opan- 
ions  of  Comstock,  C.  J. ;  Sheldon  v.  Wright,  7  Barbour,  89.) 

By  the  Court,  Lewis,  0.  J,  : 

The  appellant  seeks  a  reversal  of  the  judgment  in  this  case, 
upon  the  sole  ground  that  the  findings  of  fact  by  the  Court  below 
were  not  warranted  or  supported  by  the  evidence.  But  as  the 
evidence  is  conflicting,  il  \&  clsdmed  on  behalf  of  the  respondent 
that  this  Court  should  not  set  aside  the  findings,  or  reverse  the 
judgment — and  thus  the  question  as  to  what  state  of  proof  will 
authorize  an  Appellate  Court  to  set  aside  a  verdict,  when  no. objec- 
tion is  made  to  it  except  that  it  is  not  supported  by  the  evidence, 
is  directly  presented.  It  must  be  admitted  that  there  is  an  end- 
less difference  of  opinion,  among  the  members  of  the  profession, 
upon  this  question ;  but  it  appears  to  me  the  rule  is  well  eBtri>- 
lished  by  the  authorities,  and  maintdned  upon  principle,  that  an 
Appellate  Court  will  not  disturb  the  verdict  upon  the  ground  here 
taken,  if  there  is  a  material  conflict  in  the  evidence,  and  there  is 
some  substantial  testimony  t6  support  it. 

This  rule  is  certainly  recommended  by  obvious  and  cogent  rea- 
sons. Under  our  laws  it  is  the  peculiar  province  of  the  jury  to 
weigh  the  evidence,  to  judge  of  the  credibiliiy  of  witnesses,  and 
to  decide  upon  which  side  the  testimony  preponderates.  It  b 
their  duty,  aud  they  are  sworn,  to  render  such  verdict  as  the  evi- 
dence may  justify.  It  must  be  presumed  that  they  conscientiously 
do  their  duty,  and  that  they  are  competent  to  do  it  understand- 
ingly.  The  verdict,  therefore,  when  rendered,  is  the  conscientious 
conclusion  arrived  at  by  twelve  competent  men,  who  have  heard 
the  evidence  and  seen  the  witnesses.  It  must  also  be  borne  in 
mind,  that  they  have  the  opportunity  of  closely  observing  the  man- 
ner in  which  each  witness  testifies;  his  appearance  on  the  stand;  his 
emphasis  and  the  inflection  of  voice,  which  often  give  a  significance 
and  meaning  to  words  and  sentences  not  apparent  to  those  who 
only  read  the  evidence  as  it  is  usually  taken  down.  The  AppeOate 
Court  sees  nothing  of  the  witnesses,  but  is  compelled  to  rely  solely 
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upon  the  imperfect  and  meager  synopsis  of  the  testimony  which  is 
taken  at  the  trial,  oi"  written  down  afterwards  from  recollection. 
Thus,  it  does  not  possess  the  means  which  the  jury  do,  of  deter- 
mining what  weight  is  to  be  given  to  the  evidence  of  any  particular 
witness,  or  of  ascertaining  with  certainty  what  it  may  have  been 
Iiifl  real  desire  to  say. 

The  advantages  thus  possessed  by  the  jurors  should  entitle  their 
deliberate  conclusion,  as  to  the  preponderance  of  evidence,  to  very 
great  consideration  from  an  Appellate  Court  possessing  none  of 
these  advantages.  The  rule  seems,  therefore,  to  be  founded  upon 
substantial  reasons ;  and  in  my  opinion  is  supported  by  the  author^ 
ities.  It  will  also  be  observed,  from  the  cases  which  I  shall  refer 
to,  that'the  old  rule  has  not  been  changed  by  the  new  practice  of 
allowmg  an  appeal  from  an  order  granting  or  refusing  a  new  trial. 
After  an  elaborate  review  of  the  authorities,  Mr.  Waterman,  in  8 
Graham  &  Waterman  on  New  Trials,  1213,  states  his  vieyrs  of  this 
question  in  the  following  manner : 

^^  It  has  been  a  debated  and  vexed  question  as  to  whether,  after 
the  Court  that  tried  the  cause  has  decided  that  the  verdict  must 
stand,  an  Appellate  Court  can,  notwithstanding,  order  a  new  trial. 
The  presiding  Judge  has  heard — and  what  is  still  more  important — 
has  seen  the  witnesses  testify ;  noticed  their  demeanor;  listened  to 
their  cross  examination.  Minute  circumstances,  which  are  often 
the  tunung  point  in  a  case,  have  not  escaped  him.  The  evidence 
has  been  presented  full  and  fresh  to  his  mind — aft^r  having  passed 
through  the  slow  and  severe  ordeal  of  judicial  scrutiny.  He  has 
had  the  benefit  of  the  siftings  of  counsel.  On  the  other  hand,  the 
Appellate  Court  has  enjoyed  none  of  these  advantages.  It  receives 
the  testimony  on  paper ;  and  thus  presented,  it  is  always  tame, 
meager,  and  unsatisfactory.  Its  whole  knowledge  being  thus  de- 
rived, it  is  but  illy  qualified  to  pass  an  enlightened  judgment  upon 
it.  The  reasons,  therefore,  for  denying  to  the  Appellate  Court  the. 
right  to  reverse  the  decision  of  the  Judge  who  tried  the  cause,  con- 
firming the  verdict,  possesses  great  weight.  It  is  certain,  that  this 
right  should  never  be  exercised  except  in  extreme  cases." 

The  force  of  the  reasons  thus  stated  by  the  author  is  fully  recog- 
nized by  the  Courts,  and  the  uniform  current  of  authorities  seems 
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to  justify  the  observation  tiiat  the  ^^  right  should  never  be  exer- 
cised except  in  extreme  cases."  In  Cohen  v.  Dujxmt^  (1  Sand- 
ford,  262)  the  Court  states  the  rule  in  this  manner :  ^^  Where  there 
is  testimony  on  either  side  sufficient  to  warrant  a  verdict  if  stand- 
ing alone,  we  are  not  at  liberty  to  overturn  the  verdict  for  the 
reason  that  there  was  counter  testimony  on  the  other  mde,  even  if 
it  be  apparently  equal  in  pomt  of  weight.  There  muet  be  a  pre- 
ponderance of  evidence  against  the  finding  of  the  jury  eo  great  oi 
to  satisfy  us  that  there  was  either  an  absolute  mistake  an  their  part, 
or  that  they  acted  under'  the  influence  of  prejudice^  passion^  or 
corruption.  (See  also  Mann  v.  Witbeekj  17  Barb.  888  ;  5  Sand- 
ford,  180 ;  1  Whittaker's  Practice,  746.)  In  Kentucky  the  rule 
is  thus  stated  by  the  Court  of  Appeals  in  the  case  of  Maxwdl  v, 
Mcllvoy  (2  Bibb,  211) :  "  What  verdict  we  would  have  given  if 
we  had  been  on  the  jury  is  hot  the  question  for  our  discussion. 
The  circumstances  and  evidence  in  relation  to  the  facts  of  loss  and 
injury  to  the  plaintiff,  and  of  the  negligence  of  the  defendant,  be- 
longed peculiarly  to  the  jury  to  weigh  and  determine  upon.  J£ 
their  verdict  were  clearly  contrary  to  the  evidence  it  was  the  duty 
of  the  Court  before  whom  the  cause  was  tried  to  have  granted  a 
new  trial,  and  if  that  Court  improperly  refuses  to  do  so,  and  the 
error  was  manifest  to  us,  we  should  feel  it  our  duty  to  reverse  the 
judgment  and  direct  a  new  trial.  But  this  power  ought  to  be  exer- 
cised by  the  Court  with  extreme  caution,  when  we  conader  the 
great  difficulty,  and  indeed  the  impossibility,  of  bringing  the  ques- 
tion before  us  upon  paper  as  it  may  have  appeared  before  llie 
Court  and  jury  who  tried  it  below.  It  is  true  this  case  does  not 
present  the  same  latitude  for  misconception  and  adverse  under- 
standing of  the  evidence  as  those  in  which  the  credibility  of  wit- 
nesses, their  pronunciation,  etc.,  are  all  important  to  the  decision. 
This  consideration  furnishes  additional  weight  in  favor  of  the  ap[£- 
cation  to  this  Court,  yet  we  hold  that  m  order  to  justify  this  Co«irt 
in  reversing  and  ordering  a  new  trial  upon  the  ground  that  tlie  ver- 
dict is  contrary  to  the  evidence,  the  evidence  and  verdict  ought  to 
appear  clear,  in  an  unquestionable  light,  and  without  doubt,  when 
carefully  examined  and  compared  together,  as  repugnant  and  op- 
posed, the  one  obviously  not  supporting  or  warranting  the  order.'' 
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The  rule  thns  enunciated  has  been  uniformly  followed  by  the  Court 
of  Appeals  in  Kentucky,  and  repeated  with  more  or  less  force  in 
nearly  all  the  cases  in  which  the  question  has  been  presented. 
(See  also  A.  K.  Marshall,  58  and  29.) 

In  Tennessee  the  Court  of  Errors  has  held  that  it  will  not  reverse 
the  verdict  of  an  inferior  Court  if  there  be  any  proof  by  which  the 
verdict  can  be  sustained.  (^Dodge  v.  Brittam^  1  Meigs,  84 ;  Set- 
lart  V.  DavU^  4  Terger,  608.)  So  in  Georgia,  the  Supreme 
Court,  in  the  case  of  JBiaU  v.  Page^  (4  Geo.  428)  reiterates  the 
rule  in  this  emphatic  language  :  ^^  We  have,  in  several  instances, 
said  that  we  would  interfere  only  in  extreme  cases — in  cases  that 
are  strong  and  unequivocal,  or  of  gross  injustice,  or  where  there 
was  no  evidence,  or  the  verdict  was  palpably  contrary  to  the 
evidence." 

In  those  States  where  an  appeal  is  allowed  from  an  order  refus- 
ing a  new  trial,  the  same  rule  is  strictly  followed  and  just  as  strongly 
stated.  (^Lockwood  v.  Stewart^  12  Wis.  628 ;  Laville  v.  Lueas^ 
18  Wis.  617  ;  Lewellm  v.  Williams  et  a?«.,  14  Wis.  687 ;  Cook 
V.  SelnUj  6  Wis.  107  ;  Barnes  v.  Merrick,  6  Wis.  57  ;  11  Minn. 
296  ;  Whitney  v.  Blunt,  15  Iowa,  288 ;  Brockmam  v.  BerryhiU, 
16  Iowa,  188 ;  Kile  v.  TuJbbs,  82  Cal.  882  and  580 ;  Lubeck  v. 
Bvlloek,  24  Cal.  888.) 

The  evidence  on  behalf  of  the  defendant,  although  weak  and 
very  unsatisfactory,  still  seems  to  be  sufficient  to  bring  this  cause 
within  the  rule.  The  evidence  offered  by  the  defendant  does  not 
seem  to  warrant  the  findings,  but  I  cannot  say  that  there  is  such 
a  great  preponderance  on  the  other  side  as  to  justify  an  Appellate 
Court  in  setting  them  aside.  The  plainti&'  case  was  made  out  by 
a  presumption  of  law,  not  by  any  means  very  strong,  and  the  tes- 
timony for  the  defendant  was  about  as  unsatisfactory  as  it  could  be. 
However,  under  the  rule  which  must  govern  this  case,  it  is  sufficient 
to  sustain  the  findings.  Some  of  the  reasons  given  for  supporting  the 
verdict  of  a  jury  may  not  be  pertinent,  when  the  trial  was  without 
a  jury  and  the  facts  are  found  by  the  Judge.  The  rule,  however, 
is  general,  and  the  same  weight  and  consideration  is  always  given 
to  such  findings  as  to  a  verdict.  It  must  be  borne  in  mind  that 
this  rale  should  not  govern  the  lower  Courts.    The  Judge  who  tries 
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the  cause,  like  the  jury,  hears  all  the  evidence  and  sees  the  mV- 
nesses ;  it  is,  therefore,  yery  generally  held  that  the  weight  of  evi- 
dence against  the  verdict  need  not  be  so  decided  and  great  to 
authorize  the  nmprius  Judge  to  set  aside  a  verdict  as  is  required 
by  the  Appellate  Courts.  The  Judge  who  tried  the  cause  should 
not  hesitate  to  set  aside  a  verdict  where  there  is  a  clear  preponder- 
ance of  evidence  against  it. 

The  conclusion  at  which  I  have  arrived  upon  this  point  disposes 
of  this  case ;  but  there  is  another  point  made  against  the  validity  rf 
the  tax  which  will  probably  be  rsused  in  other  cases  growing  out  of 
this  assessment  and  levy.  Hence,  it  is  expedient  to  pass  upon  it 
at  the  present  time,  and  thus  remove  the  question  from  consider- 
ation in  other  cases  not  disposed  Of,  or  which  may  hereafter  be 
brought.  This  second  point  made  by  counsel  for  defendant  is,  that 
the  notice  which  the  law  requires  to  be  published  '^  once  a  week  for 
three  weeks  "  was  advertised  only  for  seventeen  days,  which,  it  is 
argued,  was  not  a  compliance  with  the  requirements  of  the  law. 
The  language  of  the  statute,  it  is  claimed,  makes  it  necessary  that 
the  first  publication  should  be  twenty-one  days  prior  to  the  electioQ. 
But,  in  my  opinion,  the  statute  admits  of  no  such  construction. 
The  purpose  of  the  advertisement  is  to  give  notice  to  the  legal 
voters  of  the  school  district.  When  there  have  been  three  inser- 
tions of  such  notice  upon  three  successive  weeks  the  object  of  the 
publication,  so  far  as  it  can  be,  is  accomplished.  The  statute  cer- 
tainly requires  but  three  publications  of  the  notice ;  why  then  is 
not  its  full  purpose  accomplished  upon  the  expiration  of  the  third 
day  of  publication.  Some  statutes  require  a  publication  for  a 
definite  period  of  time,  or  a  certain  number  of  days,  and  in  such 
case  of  course  the  advertisement  must  be  for  the  full  period,  but 
where  it  is  required  to  be  published  once  a  week  for  a  certain  num- 
ber of  weeks,  it  is  generally  held  that  the  number  of  insertions  and 
not  the  days  comprised  in  such  weeks  is  to  be.  regarded.  Thus,  in 
the  case  of  Bachelor  v.  Bachelor^  (1  Mass.  256)  it  was  held  that 
'^  an  order  to  give  notice  by  publishing  in  a  newspaper  three  wedcs 
successively  "  was  complied  with  by  publishing  in  such  paper  in 
three  successive  weeks.  In  that  case,  the  paper  being  issued  twice 
a  week,  only  twelve  days  elapsed  between  the  first  and  last  adver- 
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tisement ;  but  as  there  was  one  advertisement  on  three  successive 
^eeks,  the  Court  held  it  sufficient.  So  it  has  been  held  bjr  the 
ITew  York  Court  of  Appeals  upon  a  statute  similar  to  ours.  (^Shel- 
don  V.  Wrightj  6  N.  T.  497 ;  Oleott  v.  Bobiman,  21  N.  Y.  150.) 
The  publication  was  therefore  sufficient. 

Judgment  affirmed. 

By  Johnson,  J. : 

Section  thirty-five  of  "  An  Act  to  provide  for  the  Maintenance 
and  Supervision  of  Public  Schools/'  approved  March  20th,  1865, 
provides  as  follows :  ^^  The  Board  of  Trustees  of  any  school  district 
may,  irhen  in  their  judgment  it  is  advisable,  call  an  election,  and 
submit  to  the  qualified  electors  of  the  district  the  question  whether 
a  tax  shall  be  raised  to  furnish  additional  school  facilities  for  said 
district,  or  to  keep  any  school  or  schools  in  such  district  open  for  a 
longer  period  than  the  ordinary  funds  will  allow,  or  for  building  an 
additional  school  house  or  houses,  or  for  any  two  or  aU  of  these  pur- 
poses. Such  election  shall  be  called  by  posting  notices  in  three  of 
the  most  public  places  in  the  district  for  twenty  days,  and  also  if 
there  is  a  newspaper  in  the  county,  by  advertisement  therein  once 
a  week,  for  three  weeks.  Said  notices  shall  contain  the  time  and 
place  of  holding  the  election,  the  amount  of  money  proposed  to  be 
raised,  ^and  the  purpose  or  purposes  for  which  it  is  intended  to  be 
used.  The  Board  of  Trustees  shall  appoint  three  Judges  to  conduct 
the  election,  and  it  shall  be  held  in  all  other  respects  as  nearly  as 
practicable  in  conformity  with  the  general  election  law.  At  such 
election  the  ballots  shall  contain  the  words :  ''  Tax,  Yes,"  or  ^^  Tax, 
No,"  and  also  the  name  of  one  person  as  Assessor,  and  one  as  Col- 
lector :  provided,  however ,  the  same  person  may  be  elected  to  both 
offices.  If  a  majority  of  the  votes  cast  are  ^^  Tax,  Yes,"  the  officers 
of  the  election  shall  certify  the  fact  to  the  Board  of  Trustees,  and 
shall  aJso  certify  the  names  of  the  person  or  persons  having  the 
plurality  of  votes  for  Assessor  or  Collector.  The  Board  of  Trustees 
shall  issue  certificates  of  election,  and  the  Assessor  shall,  on  receiv- 
ing his,  forthwith  ascertain  and  enroll,  in  the  manner  provided  for 
County  Assessors,  all  the  taxable  persons  and  property  in  the  dis- 
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trict,  and  within  thirty  days  he  shall  return  his  roll  footed  up  to  &e 
Board  of  Trustees.  The  Board  of  Trustees,  upon  receiving  the 
roll,  shall  deduct  fifteen  per  cent,  therefrom  for  anticipated  delin- 
quencies, and  then,  by  dividing  the  sum  voted,  together  with  Ihe 
estimated  cost  of  assessing  and  collecting  added  thereto,  by  tiie  re- 
mainder of  the  roll,  ascertain  the  rate  per  cent,  required ;  and  the 
rate  so  ascertained  shall  be,  and  it  is  hereby  levied  and  assessed  to, 
on  or  against  the  persons  or  property  named  or  described  in  said 
roll,  and  it  shall  be  a  lien  on  all  such  property  until  the  tax  is  paid ; 
and  said  tax,  if  not  paid  within  the  time  limited  in  ihe  next  suc- 
ceeding section  for  its  payment,  shall  be  recovered  by  suit,  in  the 
same  manner  and  vdth  the  same  costs  as  delinquent  State  and 
county  taxes." 

Under  this  authority  an  election  was  called  in  District  No.  2, 
Ormsby  County,  for  Monday,  the  fifth  of  August,  1867,  to  vote  on 
the  question  of  levying  a  tax  for  the  purpose  of  building  a  school 
house  in  said  district,  and  upon  the  proceedings  had  it  is  clsumed 
that  defendant  became  liable  to  pay  the  amount  of  tax  a^essed 
upon  its  property ;  and  to  enforce  its  payment  suit  was  brought  in 
the  District  Court.  The  answer  of  defendant  presents  but  one 
ground  of  defense  which  is  necessary  to  be  considered  here — 
whether  the  time  of  posting  and  advertising  such  notices  was  suf- 
ficient under  the  section  of  the  law  above  quoted.  The  cause  was 
tried  by  the  Court  without  a  jury,  and  the  findings  and  judgment 
were  for  defendant;  and  a  new  trial  being  denied,  this  appeal  is 
taken  from  both  the  order  and  judgment. 

There  is  no  controversy  as  to  the  facts  concerning  the  newspaper 
advertisement,  but  it  is  conceded  that  the  notice  calling  such  elec- 
tion for  Monday,  the  fifth  of  August,  1867,  was  published  in  a 
newspaper  of  said  county  for  the  first  time  on  Friday,  Hie  nine- 
teenth of  July,  and  continued  almost  daily  in  each  issue  of  the 
paper  up  to  and  including  Sunday,  the  fourth  of  August,  the  day 
preceding  the  election.  That  it  was  not  published  on  the  day  of 
such  election,  the  fifth  of  August,  as  no  paper  was  issued  on  that 
day.  Upon  these  facts,  the  Court  held  that  the  newspaper  publi- 
cation was  insufficient  in  point  of  time.  This  brings  up  the  main 
question  in  the  case,  for  it  is  conceded  that  if  the  notice  was  not 
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published  for  the  requisite  length  of  time,  the  election  held  in  pur- 
suance thereof  was  void,  and  the  assessment  made  is  also  void  and 
cannot  be  enforced. 

The  statute  authorizes  an  election  for  the  purposes  stated,  upon 
certain  conditions,  by  posting  notices  in  three  public  places  of  the 
district  for  twenty  days,  and  also  if  there  is  a  newspaper  in  the 
couniy,  by  advertising  therein  once  a  week  for  three  weeks.  This 
is  the  language  of  the  statute,  and  adopting  the  line  of  argument 
and  mainly  the  language  of  Chief  Justice  Gomstock,  in  Oleott  v. 
Bobinaany  (21  N.  Y.,  156)  its  plain  meaning  is  that  three  whole 
weeks  must  elapse  between  the  commencement  of  the  advertise- 
ment and  the  day  of  the  election.  If  we  abridge  the  time  for  a 
single  day,  we  may  do  it  for  as  many  days  as  we  please,  and  the 
statute  becomes  a  dead  letter.  This  advertisement  must  be  made 
by  posting  the  notice  of  the  election  in  the  manner  pointed  out  by 
the  statute,  and  by  causing  a  copy  to  be  printed  ^^  once  a  week  for 
three  weeks  "  in  a  newspaper  of  the  county,  if  there  be  one  pub-, 
lished  therein.  Two  things,  therefore,  are  required  to  make  the 
advertisement  complete :  one,  the  posting  the  notice ;  the  other,  its 
insertion  in  a  newspaper ;  and  the  publication  in  both  its  branches 
must  be  for  the  respective  periods  before  such  election.  There  is 
no  publication  at  all  unless  the  notice  is  both  posted  and  printed  in 
a  newspaper ;  and  if  we  say  that  the  time  of  either  may  be  short* 
ened,  we  hold  in  substance  that  an  advertisement  for  any  time  less 
than  the  prescribed  time  is  sufficient.  This  we  cannot  do  with- 
out abrogating  the  statute.  These  views,  although  expressed  by  a 
minority  of  the  Court,  present  the  question  correctiy  and  forcibly, 
and  as  I  will  show  are  abundantiy  supported  by  the  decisions  of 
other  Courts  of  high  authority.  Some  of  the  cases  bearing  on  this 
point  I  will  notice. 

In  1  Wend,  (anon.)  90,  the  affidavit  set  out  that  the  notice  had 

been  regularly  published  in  the  newspaper  directed,  once  in  each 

week  for  six  weeks  successively,  commencing  on  a  certain  day.   It 

was  held  insufficient  in  not  showing  that  it  had  been  published  for 

the  full  term  of  six  w^ks  successively — ^that  is,  for  forty-two  days. 

A  similar  rule  prevailed  in  Bunee  v.  Beedy  (16  Barb.  847).    See 

also,  Bxmkmdorff  v.  TayWn  Leasee^  (4  Pet.  849).    The  Supreme 
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Court  of  the  United  States  QUarly  y.  Doe,  16  Howard,  S.  G.  R. 
610)  held  that  notice  of  a  tax  sale  once  in  each  week  for  twelve 
successive  weeks  is  not  given,  unless  the  first  notice  preceded  the 
sale  eighty-four  days.  This  case  seems  to  be  more  directly  in  jxMnl 
than  any  I  can  find.  "  The  prepoation/or,"  says  the  Court, "  means 
of  itself  duration  when  it  is  put  in  connection  with  time,  and  as  aD 
of  us  use  it  in  that  way  in  our  every-day  conversation,  it  cannot  be 
presumed  that  the  Legislature,  in  making  this  statute,  did  not  mean 
to  use  it  in  the  same  way.  Twelve)  successive  weeks  is  as  definite 
a  designation  of  time,  according  to  our  division  of  it,  as  can  be 
made.  When  we  say  that  anything  may  be  done  in  twelve  wedcs, 
or  that  it  shall  not  be  done  for  twelve  weeks  after  the  happening 
of  a  fact  which  is  to  precede  it,  we  mean  that  it  may  be  dc»ie  in 
twelve  weeks  or  eighty-four  days,  or,  as  the  case  may  be,  that  it 
shall  not  be  done  before.  The  notice  for  sale,  in  this  instance, 
was  the  fact  which  was  to  precede  the  time  for  sale,  and  that  is 
neither  qualified  nor  in  any  way  lessened  by  the  words  '^  onoe  a 
week,"  which  precede  in  this  statute  those  which  follow  tbem, 
"  for  at  least  twelve  successive  weeks." 

The  Supreme  Court  of  California,  in  a  recent  case  construe  like 
words  of  a  statute  in  the  same  way,  and  in  conmienting  on  a  num- 
ber of  reported  cases  where  the  question  was  made,  the  Judges 
take  care  to  confine  their  decisions  to  the  point  that  the  fiill  term 
required  by  statute  must  intervene  between  the  first  publication  of 
notice  and  the  day  appointed  for  the  performance  of  the  act  desig- 
nated in  the  notice.  (^Saving%  and  Loan  Society  v.  I'Aompam, 
32  Cal.  347.) 

Appellant's  counsel  refers  us  to  some  authorities  which  are 
clsdmed  to  be  the  other  way.  In  the  fiirst  of  these,  BaAelor  t. 
Bachelor^  (1  Mass.  256)  the  order  was  directed  to  be  published 
''  three  weeks  successively,"  and  all  that  the  Court  decided  was, 
that  a  week  need  not  intervene  between  each  publication.  The 
time  fixed  for  showing  cause  does  not  appear  from  the  report,  and 
hence  it  is  not  shown  whether  the  first  publication  was  three  weeks 
more  or  less  before  the  time  for  showing  cause.  But  adde  from 
this,  the  order  was  expressed  in  different  terms  frt>m  those  employed 
in  the  act  we  are  considering,  and  we  have  no  reason  to  suppoee 
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that  the  Massachusetts  Court  would  have  differed  with  the  Federal 
Supreme  Court,  if  the  circumstances  had  been  alike. 

An  examination  of  another  case  cited  by  counsel,  (^Sheldon  v. 
Wright,  1  Seld.,  6  N.  T.,  497)  shows  that  no  such  point  as  the  one 
before  us  was  decided,  an^  the  observations  of  the  Judge  who 
pronounced  the  opinion  favorable  to  such  a  construction  of  the 
statute  as  contended  for  by  appellant,  were  followed  by  a  disclaimer 
of  such  ground  of  decision.  (21  N.  T.  157.)  However,  the 
question  was  passed  on  in  a  later  case,  (  Olcott  v.  Robinson,  21  N. 
Y.  150)  and  the  majority  of  the  Court,  five  of  the  eight  Judges, 
gave  indorsement  to  the  error  of  Judge  Foote  in  the  case  of  Shel- 
don V.  Wright,  (^supra)  in  treating  the  case  of  Bachelor  v.  Bache- 
lor hs  in  point ;  and  upon  that  idea,  overruled  the  anonymatis  case 
in  1  Wend. ;  whereas,  it  is  shown  as  a  matter  of  fact  no  such  question 
was  made  or  considered  in  the  Massachusetts  case,  nor  indeed  can 
I  understand  how  the  point  could  possibly  arise  upon  the  phrase- 
ology of  the  order  then  in  question.  Therefore,  but  trifling  value 
can  be  given  to  either  of  the  cases  relied  on  as  authority  for  appel- 
lant, and  especially  in  the  face  of  the  more  thoroughly  considered 
adverse  opinions  in  the  cases  herein  cited  from  the  decisions  of  the 
Supreme  Courts  of  the  United  States  and  of  California. 

The  Court  below  in  its  computation  of  time  excluded  the  first 
day  of  the  publication  and  posting  of  the  notices,  and  included  the 
day  of  election.  This  I  think  was  proper,  although  the  authorities 
are  by  no  means  uniform  regarding  the  question.  In  the  case  of 
Barly  v.  Doe,  (mpra^  it  appears  that  the  learned  Justice  (Nelson) 
took  a  different  view  of  it,  and  included  both  the  first  and  last  days, 
whilst  other  instances  are  found  where  the  first  day  is  included  and 
the  last  excluded.  In  some  States  the  matter  is  regulated  by 
statute,  but  here  we  have  no  general  act  on  the  subject.  Section 
four  hundred  and  ninety-three  of  the  Civil  Practice  Act  provides 
that  ^^  the  time  within  which  an  act  is  to  be  done,  as  provided  in 
this  Act,  shall  be  computed  by  excluding  the  first  day  and  includ- 
ing the  last.  If  the  last  day  be  Sunday,  it  shall  be  excluded." 
This  section  only  applies,  as  will  be  seen,  to  the  computation  of 
time,  ^^  within  which  an  act  is  to  be  done,"  under  the  particular 
statute,  therefore  it  does  not  apply  to  the  case  in  hand.    But  the 
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rule  stated,  independent  of  statute,  seems  to  previul  at  this  daj  in 
both  English  and  American  Courts,  and  perhaps  it  is  correct  to 
say  in  this  State  it  has  been  unquestioned,  wherefore  it  had  better 
be  followed,  as  it  is  not  so  important  to  the  public  how  the  rule  is 
settled,  as  that  it  be  settled. 

This  rule  of  construction  pertains  directly  to  the  Act  under  con- 
sideration, but  should  also  extend  to  other  statutes  falling  within  the 
reason  and  spirit  of  the  rule.  Governed  by  the  rule  thus  stated  it 
follows,  the  election  being  held  on  the  fifth  of  August,  that  the 
first  newspaper  publication  should  have  been  not  later  than  Mon- 
day the  fifteenth  of  July,  and  the  notice  posted  on  or  before  Tues- 
day the  sixteenth  of  July. 

The  findings  of  the  Court,  in  respect  to  the  next  point,  as  to  the 
posting  of  notices,  should  not  be  disturbed.  The  only  proof  intro- 
duced by  plaintiff  was  the  assessment  roll.  Authority  to  assess 
and  collect  a  tax  for  the  purposes  stated  is  derived  from  the  statute 
itself,  and  depends  on  precedent  acts  and  conditions.  The  electioQ 
must  be  called  by  the  Board  of  Trustees ;  notice  must  be  posted, 
and  under  the  circumstances  of  the  case  be  published  in  a  news- 
paper for  the  time  specified ;  the  election  to  be  held,  and  a  majority 
of  the  votes  cast  to  be  in  favor  of  the  tax ;  all  of  which  should  be 
shown  in  the  complaint,  and  if  controverted  be  established  by  compe- 
tent proof,  of  which  the  assessment  roU  constitutes  no  part.  Appet 
lant's  counsel — ^no  point  being  made  on  the  pleadings — insists  that 
the  assessment  roll  allowed  as  evidence  under  defendant's  excep- 
tions was  sufficient  to  establish  his  case  in  the  first  instance.  I  do 
not  so  understand  the  law.  It  makes  the  assessment  roll  ^^ prima 
facie  evidence  *  *  *  *  to  prove  the  assessment,  property 
assessed — ^the  delinquency — amount  of  tax  due  and  unpaid,  and 
that  all  the  forms  of  law  in  relation  to  the  assessment  and  levy 
♦  *  *  *  h&ve  been  complied  witii."  (Stats.  1866, 423,  Sec. 
86 ;  Stats.  1865,  267,  Sec.  34.) 

The  assessment  roll  contains  nothing  except  tiie  names  of  tiie 
tax  payers,  description  of  property,  value  of  property,  and  amount 
of  tax.  The  ^^  forms  of  law"  referre\l  to  have  no  reference  to  the 
acts  which  must  necessarily  precede  and  upon  which  the  aasesBment 
is  founded  in  cases  like  this.    The  evidence  in  the  case  tending  to 
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disprove  the  posting  of  notices  coming  from  defendant  was  wholly 
nnnecessaiy,  but  when  before  the  Court  was  proper  to  be  consid- 
ered. The  especial  features  of  this  proof  need  not  be  examined  in 
detidl.  The  evidence  of  both  the  witnesses  on  this  point,  although 
not  expressed  in  positive,  unqualified  terms  as  to  the  dates  of  par- 
ticular transactions,  yet  such  evidence  is  given  as  their  best  recol- 
lection,  and  qualified  only  to  tiiat  degree  usually  exhibited  by  relia- 
ble and  conscientious  men  when  testifying  in  such  matters  and 
having  no  certain  or  reliable  data  to  fix  the  memory  definitely  upon 
the  time.  K  either  or  both  the  witnesses  could  possibly  be  mis- 
taken, any  doubt  as  to  their  remembrance  is  not  enhanced  by  the 
drcumstance  of  plaintiff  failing  to  call  Mr.  Bence  as  a  witness  on 
the  point  of  time  when  such  notices  were  posted,  he  being  shown  to 
be  tiie  one  who  did  this  service. 

I  have  no  doubt  that  the  evidence  warranted  the  findings  of  the 
Court  on  this  point.  The  appellant  attacks  the  findings,  and  upon 
it  devolved  the  necessity  of  showing  error,  which  in  my  judgment 
has  not  been  done ;  wherefore,  upon  principle  governing  in  such 
cases,  this  Court  should  not  interfere. 

No  question  was  made  on  appeal-— in  fact,  the  point  was  ex- 
pressly waived — ^as  to  whether  an  action  can  properly  be  brought  in 
the  name  of  the  State  for  the  purpose  of  enforcing  the  collection  of 
a  special  school  tax ;  and  therefore  the  circumstance  of  the  Court 
having  consented  to  hear  the  case  brought  in  this  way  must  not  be 
accepted  as  a  determination  of  such  question  by  the  Court. 

I  appreciate  the  beneficial  purposes  for  which  this  tax  was  intend- 
ed, and  would  not  allow  my  judgment,  were  the  question  one  merely 
of  technical  or  immaterial  moment,  to  thwart  the  wishes  of  the  peo- 
ple of  the  district  as  expressed  in  their  election.  But  this  is  not  such 
a  case.  The  tax  can  be  imposed  on  the  property  of  the  citizen  only 
in  the  way  and  manner  the  law  has  appointed,  and  among  the  most 
important  conditions  are  that  the  tax  shall  be  imposed  by  means  of 
a  majority  vote  of  the  district.  This  election  is  authorized  on  the 
fundamental  condition  that  the  people  of  the  district  and  properiy 
owners  shall  be  notified  thereof  in  recognition  of  the  familiar  maxim 
of  the  law :  ^'  That  notice  is  of  the  essence  of  things  required  to  be 
done.''    The  mode  and  manner  of  imparting  such  notice  is  clearly 
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pointed  out  in  the  Act,  and  when  the  agents  of  the  law  have  so  &r 
nusunderstood  their  duty  as  to  omit  giving  notice  as  prescribed, 
and  the  tax  for  such  reason  is  refused,  the  Courts  are  powerless  to 
remedy  the  nuschief. 
The  judgment  and  order  of  the  District  Court  should  be  affirmed. 

By  Bbatty,  C.  J. : 

Two  points  arise  in  this  case :  one  as  to  a  pure  matter  of  law ;  the 
other,  rather  as  to  a  question  of  fact.  The  first  question  is,  whether 
a  law  which  requires  an  advertisement  of  an  election  to  be  inserted 
in  a  newspaper  ^^  once  a  week  for  three  weeks,"  can  be  complied 
with  without  having  the  first  insertion  in  the  paper  twenty-one  days 
before  the  proposed  election.  Upon  this  subject  there  is  a  differ- 
ence of  opinion  between  my  associates ;  and  as  the  question  is  one 
of  some  interest,  and  on  which  there  is  some  littie  oonfuson  of 
authorities,  I  propose  to  give  my  separate  views.  The  word 
<<  week,"  both  in  laws  and  in  common  conversation  or  writing,  has 
two  separate  and  distinct  meaning^.  Sometimes,  week  means  a 
period  of  time  commencing  on  Sunday  morning  and  ending  Satur- 
day night  at  midnight :  at  other  times  we  use  the  term  as  signifying 
a  period  of  time  of  seven  days'  duration,  without  any  reference  to 
when  that  time  commences,  whether  on  Sunday,  Monday,  or  Sat- 
urday. For  want  of  a  better  mode  of  distinguishing  these  two 
kinds  of  weeks,  I  shall  call  that  week  which  commences  with  San- 
day  and  ends  with  Saturday  a  biblical  week ;  the  other  I  shall  in 
this  opinion  call  a  secular  week. 

A  few  examples  will  show  with  what  distinct  meanings  the  word 
is  used.  If  a  party  should  on  Thursday  of  any  week  contract  to 
do  a  certain  thing  before  the  end  of  this  week,  no  Court  would 
hesitate  to  say  it  must  be  done  before  midnight  of  the  following 
Saturday,  or  within  two  days  and  a  finction — the  language  having 
reference  to  a  biblical  week.  But  if  the  party  contracted  to  do 
the  same  thing  within  a  week,  then  he  would  have  full  seven  days 
within  which  to  accomplish  it.  In  the  latter  contract,  week  wodd 
simply  mean  a  period  of  seven  days.  If  a  law  required  a  certain 
thing  to  be  advertised  ^'  one  day  in  each  of  three  successive  weeks," 
the  most  stupid  person  could  hardly  &il  to  see  that  biblical  weeks 
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were  meant ;  and  that  an  advertiaement  inserted,  eaj,  on  Saturday 
the  first,  Monday  the  third,  and  Monday  the  tentii,  of  a  certain 
month,  would  be  a  full  compliance  with  the  law ;  that  the  advei^ 
tisement  was  completed  on  the  expiration  of  the  tenth  day  of  the 
month.  On  the  other  hand,  if  the  law  required  a  thing  to  be 
advertised  '^  for  the  full  period  of  three  weeks  by  not  less  than  one 
insertion  weekly  in  a  newspaper,"  '^  week  '*  in  the  first  clause  of 
the  sentence  would  according  to  all  the  cases  mean  a  period  of 
seven  days,  and  have  no  reference  to  the  biblical  week.  Under 
such  a  law  the  full  period  of  twenty-one  days  would  have  to  elapse 
after  the  first  advertisement  before  the  law  would  be  complied  with. 
Bat  there  would  be  no  necessity  for  the  passage  of  three  complete 
biblical  weeks  to  make  the  advertisement  complete.  To  illustrate : 
The  first  notice  might  be  inserted  Thursday  the  first,  of  a  given 
month ;  the  second,  Thursday  the  eighth ;  and  the  third,  Thursday 
the  fifteenth — ^the  three  weeks  would  expire  Wednesday  the  twenty- 
first;  and  any  sale  that  was  to  be  preceded  by  the  three  weeks'  ad- 
vertisement could  take  place  on  Thursday  the  twenty-second  of  the 
month.  From  Thursday  the  first  to  Sunday  the  •fourth  would  only 
be  the  fraction  of  a  biblical  week.  The  first  full  biblical  week  would 
commence  with  Sunday  the  fourth,  and  end  with  Saturday  the  tenth ; 
the  second  woulcT  commence  Sunday  the  eleventh,  and  end  with  Sat- 
urday the  eighteenth.  Then,  there  would  be  another  fraction  of  a 
biblical  week  between  that  and  the  twenty-second. 

I  have  thus  attempted  to  illustrate  the  different  meanings  which 
we  are  compelled  to  attach  to  the  word  ^^  week,"  in  laws  regarding 
periods  of  time  for  advertinng.  If  we  could  in  reading  any  law 
say,  whether  ^^  week  "  meant  a  biblical  week,  or  simply  a  period  of 
seven  days,  we  would  generally  be  past  the  greatest  difficulty  in 
interpreting  such  law.  But  unfortunately,  this  point  is  frequently 
a  very  difficult  one ;  and  even  after  this  preliminary  question  is 
settled,  it  does  not  always  relieve  a  case  of  this  kind  of  doubt. 
The  phrase  ^^  once  a  week,"  in  the  law  under  discussion,  in  my 
opinion  has  reference  to  a  biblical  week;  and  the  phrase  "for 
three  weeks,"  in  the  connection  in  which  it  stands,  is  only  equiva- 
lent to  "  for  three  insertions,"  or  taking  them  both  together  for  one 
day  in  each  of  three  biblical  weeks.     This  interpretation  I  will 
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endeavor  to  show  is  supported  by  many  aathorities,  and  coQtio- 
verted  by  not  one  that  I  have  been  able  to  find.  As  the  authorities 
on  this  subject  have  been  much  more  fully  collated  by  Mr.  Justice 
Johnson  in  his  opinion  than  in  the  briefe,  I  will  notice  the  diflfer^it 
cases  to  which  he  refers.  The  first  case  is  that  of  Olcott  y.  Both 
inson.  This  was  a  case  heard  in  the  Court  of  Appeals  of  New 
York,  consisting  of  eight  Judges.  Two  opinions  were  writteii — 
five  concurring  in  the  majority  opinion,  and  three  in  the  dissentiiig 
opinion.  It  is  not  denied  that  the  majority  of  the  Court  sustain 
the  views  I  have  expressed :  but  it  is  contended  the  minority  opin- 
ion is  adverse  to  these  views;  and  that  this  opinion  is  supported  by 
better  reason  and  numerous  authority.  The  New  Yoric  law  on 
which  that  Court  was  deciding,  was  in  these  words :  <^  Shall  be 
publicly  advertised  previously  for  six  weeks  successively,  as  fd- 
lows :  1st.  A  written  or  printed  notice  thereof  shall  be  fastened  up 
in  three  public  places  in  the  town  where  such  real  estate  shall  be 
sold.  2d.  A  copy  of  such  notice  shall  be  printed  once  in  each 
week  in  a  newspaper  of  such  county,  if  there  be  one." 

This  section  of  .the  law,  it  will  be  observed,  is  divided  into  three 
distinct  clauses.  .The  first  clause  clearly  has  reference  to  the 
length  of  time  the  advertisement  must  be  continued.  All  the 
Judges  seem  to  agree  (and  firom  the  reading  of  the  first  chinae  of 
the  law  there  was  no  room  for  doubt  on  this  pomt)  that  the  adver- 
tisement therein  spoken  of,  must  last  for  full  forty-two  days  befwe 
the  sale.  But  the  majority  of  the  Court  hold  that  the  advertise- 
ment called  for  in  the  first  clause  of  the  section  was  complied  with 
by  posting  the  notices  in  three  public  places ;  that  the  third  clause 
of  tiie  section  quoted,  which  has  reference  to  the  printing,  must  be 
interpreted  by  itself;  and  that  clause,  stancUng  alone,  does  not  re- 
quire that  the  first  insertion  should  have  been  mx  secular  weeks,  or 
forty-two  days  before  the  sale.  It  is  su£Bcient  if  there  were  six 
insertions— each  one  of  which  was  m  a  different  biblical  week,  and 
the  last  one  at  least  the  .day  before  the  sale — ^althou^  between  the 
first  insertion  and  the  day  of  sale  there  may  have .  been  only  five 
weeks  and  a  firaction. 

The  opinion  of  the  minority  of  the  Court,  delivered  by  Chief 
Justice  Comstock,  is  to  the  effect  that  the  advertisement  spoken  of 
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in  the  first  clause  is  not  completed  by  the  posting  of  the  notices : 
but  that  it  takes  two  things — ^the  posting  and  the  printing;  that  the 
first  and  third  clauses  are  so  inseparably  connected  that  the  adver- 
tisement— ^which  is  required  to  be  of  a  certain  duration,  to  wit : 
fortj-two  days,  or  six  secular  weeks — cannot  be  made  effectual 
unless  that  period  shall  have  elapsed  between  the  printing  of  the 
first  notice  and  the  day  of  sale.  The  Chief  Justice  does  not  con- 
trovert the  proportion  that  the  majority  opinion  is  correct  as  to  the 
interpretation  of  the  third  clause  if  it  stand  alone.  Here,  then,  is 
clearly  the  opinion  of  five  Judges  of  the  Court  of  Appeals  that  the 
third  clause  of  the  New  York  law,  referred  to,  should  be  interpreted 
as  I  interpret  the  clause  in  our  law«  The  words  in  our  law,  and  those 
in  the  third  clause  of  the  New  York  law,  are  not  identical,  but 
very  rimilar.  The  dissenting  opinion  does  not  controvert  this  par- 
ticular point,  and  therefore  has  no  bearing  on  this  case. 

The  next  case  cited  by  Mr.  Justice  Johnson,  as  supporting  the 
proposition  that  the  first  insertion  in  the  newspaper  must  have  been 
at  least  twenty-one  days  before  the  election,  is  a  case  in  1  Wendell, 
page  90.  In  that  case,  the  Court  held  that  when  the  law  required 
a  notice  to  be  published  *^  six  weeks  successively j"  it  meant  that  it 
should  be  published  forty-two  days.  I  have  no  quarrel  with  that 
decision.  I  am  rather  inclined  to  think  it  right.  The  word 
<<  weeks ''  there  was  probably  meant  to  be  used  in  its  secular  rather 
than  its  bibUcal  sense ;  but  that  has  very  littie  bearing  on  this  case. 
The  phraseology  there  is  entirely  different  from  that  used  in  our 
law.  There  is  certainly  not  near  so  close  a  resemblance  between 
the  language  of  that  law  and  our  law,  as  between  the  expressions 
^^  six  square  miles,"  and  ^^  six  miles  square  "  ;  yet  every  school  boy 
knows  the  former  expresfflon  is  equivalent  to  six  sections  of  land,  or 
three  thousand,  eight  hundred  and  forty  acres ;  the  latter,  thirty- 
six  sections,  or  twenty-three  tiiousand  and  forty  acres.  But  even 
if  this  case  m  1  Wendell  is  at  all  in  conflict  (which  I  do  not  admit) 
with  the  views  I  have  expressed,  it  is  opposed  to  the  case  of 
Bachehr  v.  Baehdor^  (1  Mass.  256)  where  the  Court  held  that 
*'  three  successive  weeks  "  does  not  mean  twenty-one  days,  or  what 
would  be,  as  the  term  is  used  in  this  opinion,  three  secular  weeks ; 
but  that  the  law  was  fully  satisfied  by  one  insertion  Saturday,  June 
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ilurtieth ;  one  Satordaj,  Julj  sevenih ;  and  the  third  Wedneaday, 
July  eleventh.  The  Court,  in  thia  latter  case,  hold  that  aach  a 
law  is  fiillj  satisfied  by  three  insertions  in  a  newspaper,  if  each  rf 
these  insertions  be  in  saccessiye  biblical  weeks ;  in  other  words, 
the  whole  time  between  the  first  and  last  insertion  need  not  exceed 
ten  days. 

In  the  case  in  16  Barbour,  page  847,  the  law  under  which  the 
advertisement  was  to  be  made  is  not  ^ven.  But  the  counsel  on 
both  sides  concede  that  the  law  requires  a  publication  of  ei^ty-four 
days,  or  twelve  full  secular  weeks ;  there  was  no  question  on  diat 
point.  The  question  was  whether  a  certain  affidavit  diowed  that 
the  notice  of  sale  had  been  published  for  twelve  full  weeks.  Hie 
Court  held  it  did  not  show  such  fisust.  This  case  has  no  bearing  on 
any  point  in  the  case  before  us. 

The  case  of  Bankmdatf  v.  Tcuflar  (4  Pet.  849)  is  direct  m 
point  to  establish  one  proposition  for  which  I  contend,  and  which 
is  the  key  to  the  whole  case  before  this  Court ;  that  is,  that  the 
phrase,  '^  once  a  week,"  in  all  laws  similar  to  the  one  under  diseos- 
sion,  means  <mee  in  each  biblieal  weekj  and  not  every  sevendi  day. 
Upon  this  point  this  discussion  is  clear  and  explicit ;  there  is  not  a 
decision  to  be  found  anywhere,  that  I  am  aware  of,  which  contro- 
verts this  proposition.  This  interpretation  is  so  entirely  in  aocord> 
ance  with  die  common  usage  of  that  term,  that  I  doubt  if  this  deds- 
ion  will  ever  be  questioned  by  any  respectable  tribunal*  As  this  is 
the  important  point  in  this  case  I  make  the  following  quotation  firam 
4  Peters,  to  show  that  it  is  clearly  and  uneqmvocally  settled: 

^'  By  the  tenth  section  of  the  Act  of  Congress  which  directs  tUa 
proceeding,  tiie  Collector  is  required  to  gtve  public  notice  of  the 
time  and  place  of  sale,  by  advertising  once  a  week  in  some  news- 
paper printed  in  the  City  of  Washington,  for  three  months,  when 
the  property  is  assessed  to  a  person  who  resides  within  the  United 
States,  but  without  the  District  of  Columbia.  Notice  of  the  sale  of 
the  lot  in  controversy  was  given  by  the  Collector ;  first,  in  a  news- 
paper published  the  sixth  of  December,  1822 ;  the  last,  in  the  same 
paper  of  the  tenth  of  March,  1823.  These  periods  embrace  tiie 
time  the  advertisement  is  required  to  be  published ;  but  it  is  con- 
tended that  the  notice  was  not  published  once  in  each  week,  within 
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ihe  meaning  of  the  Act  of  Congress.  In  examining  the  dates  of 
the  publications,  it  appears  that  eleven  days  at  one  time  transpired 
between  them,  and  at  another  time  ten  days,  at  another  eight. 

^^  These  omissions,  it  is  contended,  are  fatal ;  that  the  publication 
being  once  made,  it  was  essential  to  the  validity  of  the  notice  that 
it  should  be  published  every  seventh  day  thereafter.  The  words 
of  the  law  are  ^*  <mce  a  week."  Does  this  limit  the  publication  to 
a  particular  day  of  the  week  ?  If  the  notice  be  published  on  Mon- 
day, is  it  fatal  to  omit  the  publication  until  Tuesday  the  week  sue- 
eeeding  7  The  object  of  the  notice  is  as  well  answered  by  such  a 
publication,  as  if  it  had  been  made  on  the  following  Monday. 

*^  A  week  is  a  definite  period  of  time,  commencing  on  Sunday 
and  ending  on  Saturday.  By  this  construction,  the  notice  in  this 
case  must  be  held  sufficient.  It  was  published  Monday,  January 
the  sixth,  and  omitted  until  Saturday,  January  the  eighteenth, 
leaving  an  interval  of  eleven  days ;  still,  the  publication  on  Satur- 
day was  within  the  week  succeeding  the  notice  of  the  sixth.  It 
wculd  be  a  most  ri^d  construction  of  the  Act  of  Congress,  justified 
neither  by  its  sjArit  nor  its  language,  to  say  that  this  notice  must 
be  published  on  any  particular  day  of  a  week.  If  published  once  a 
week,  for  three  months,  the  law  is  complied  with  and  its  object 
efiectuated."  Upon  other  points  in  this  case  this  opinion  has  no 
bearing. 

The  next  case  cited  by  Justice  Johnson  is  Early  v.  Doe,  (16 
How.  610)  where,  according  to  his  understanding  of  the  decision, 
the  Court  held  ^^  that  notice  of  a  tax  sale  once  in  each  week  for 
twelve  successive  weeks  is  not  given  unless  the  first  notice  precede 
the  sale  eighty-four  days."  This  case  he  thinks  is  more  directly  in 
p<ttnt  than  any  case  he  could  find.  If  the  Court  had  held  as  he 
says,  it  would  be  a  case  in  point  in  favor  of  his  views.  But  in  the 
case  referred  to  there  was  but  one  written  opinion  delivered  or 
reported,  and  that  is  the  opinion  of  Mr.  Justice  Wayne.  He  holds 
that  where  the  statute  requires  the  insertion  of  a  notice  in  a  news- 
pi^r  ^'  once  in  each  week  for  at  least  twelve  successive  weeks," 
the  first  insertion  must  be  at  lecut  eighty-four  days  before  the  sale. 
But  he  makes  the  whole  decision  rest  on  the  two  words  ^^  at  least," 
and  admits  that  if  those  words  were  omitted,  and  the  law  amply 
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read  '^  once  in  each  week  for  twelve  successive  weeks,"  it  would 
require  an  entirely  different  interpretation.  I  quote  firom  the  opinr 
ion,  a  few  sentences  in  advance  of  the  quotation  made  by  my  asso- 
ciate: 

''  We  do  not  doubt,  if  the  statute  had  been  ^  once  in  each  week 
for  twelve  successive  weeks,'  a  previous  notice  of  the  particular 
day  of  the  sale  having  been  ^ven  to  the  owner  of  the  property, 
that  it  might  very  well  be  concluded  that  twelve  notices  in  diflforent 
successive  weeks,  though  the  last  insertion  of  the  notice  for  sale 
was  on  the  day  of  sale,  was  sufficient.  But  when  the  legislator  has 
used  the  words,  ^*  for  at  least  twelve  succesrive  weeks,"  we  cannot 
doubt  that  the  words  at  least,  as  they  would  do  in  conmion  par- 
lance, mean  a  duration  of  tiie  time  that  there  is  in  twelve  successve 
weeks,  or  eighty-four  days." 

This  law,  leaving  out  the  words  at  least j  is  precisely  similar  to 
the  law  I  am  considering.  Our  law  says  ^^  once  a  week,"  this  law 
says  once  in  each  week.  There  is  no  substantial  difference.  Oar 
law,  in  the  last  part  of  it,  says  ^'  for  three  weeks,"  the  other  *^  for 
twelve  8ucce$9ive  weeks."  Here  there  is  no  material  diSerenee. 
This  law,  so  similar  to  our  own,  in  tiie  opinion  of  Justice  Wayne, 
with  the  words  ^^  at  least "  left  out,  should  be  mterpreted  just  as  I 
interpret  the  Nevada  law.  Although  this  opinion  directiy  sustains 
my  views,  I  do  not  consider  it  of  much  importance,  because  tiie 
whole  reasoning  of  Mr.  Justice  Wayne  in  this  case  is  cnngulady 
confused  and  unsatisfactory.  I  only  claim  it  is  not,  and  cannot  by 
any  possibility,  be  held  an  authority  against  my  views.  I  do  not 
understand  the  words  at  least  to  have  any  such  ragnificance  as  is 
attached  to  them  by  Justice  Wayne,  and  I  do  not  believe  that 
where  the  law  requires  an  advertisement  to  be  inserted  in  a  news- 
paper '^  once  a  week  for  twelve  weeks  "  before  a  sale,  that  the  sale 
can  take  place  on  tiie  day  of  the  last  insertion.  If  so,  the  sale 
might  take  place  m  the  morning  of  the  day  of  the  last  pubfication 
and  the  paper  not  be  issued  until  the  afternoon. 

The  case  cited  from  32  California  has  not  the  most  remote  bear- 
ing on  this  case,  or  any  point  arising  therein.' 

To  recapitulate :  our  statutf  requires  an  advertisement  to  be  in- 
serted in  a  newspaper  '^  once  a  week  for  three  weeks."    Hie  case 
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cited  from  4  Peters,  849,  holds  olearlj  that  ^^  once  a  week  "  for 
three  months  means  each  biblical  week — ^that  is,  once  between  each 
Sunday  and  Saturday  night — and  that  the  particular  time  of  the 
week  makes  no  difference.  The  first  insertion  might  be  Monday, 
tiie  first  of  a  month,  and  the  second  Saturday,  the  thirteenth ;  the 
third  Monday  the  fifteenth,  and  so  on  to  the  end  of  the  chapter. 

The  expresedon  ^'  once  a  week "  means  once  in  each  biblical  ' 
week.  '^  For  three  weeks,"  I  admit,  if  standing  alone,  might  mean 
either  for  twenty-one  days  or  for  three  biblical  weeks.  But  con- 
necting it  with  the  foregoing  part  of  the  sentence,  and  it  can  mean 
nothing  but  biblical  weeks.  The  sentence  then  may  be  interpreted 
to  read  thus :  shall  be  inserted  in  a  newspaper  once  in  each  biblical 
week  for  three  weeks.  That  is,  for  one  day  of  each  of  three  bi- 
blical weeks.  To  my  mind,  this  is  the  true  interpretation  pointed 
out  by  the  language  of  the  law  and  sustained  by  all  the  authorities, 
so  far  .as  they  bear  on  this  question.  There  is  no  connection 
between  this  part  of  the  law  and  that  which  requires  the  notices  to 
be  posted.  The  notices  are  not  required  to  be  posted  for  three 
weeks,  but  only  for  twenty  days. 

The  other  point  in  this  case  is  whether  the  testimony  supports 
the  findmg  of  fact  by  the  Court  in  relation  to  the  posting  of  notices. 
The  Court  below  held  very  properly,  in  my  opinion,  that  the  intro- 
duction of  the  assessment  roll  was  all  the  evidence  that  the  law 
requires  to  make  out  a  prima  facie  case  for  the  appellant.  The 
burden  of  proof  then  was  thrown  on  the  defendant  to  show  that  the 
tax  was  not  regularly  assessed.  The  Court  found,  as  a  matter  of 
fSact,  that  the  notice  of  the  election  was  not  posted  for  twenl^  days 
prior  thereto  in  three  of  the  most  public  places  in  the  district. 

Where  the  law  requires  a  notice  to  be  posted  by  a  public  officer 
for  a.  certain  length  of  time  before  any  act  is  done,  it  will,  in  the 
absence  of  proof  to  the  contrary,  presume  the  officer  did  his  duty. 
In  this  case  it  is  admitted  that  the  proper  notices  were  posted,  that 
they  bear  date  the  fifteentii  of  July,  and  the  posting  was  in  time 
if  even  done  on  the  sixteenth  of  July.  But  it  is  claimed  the  proof 
shows  the  posting  was  not  done  until  after  tiie  sixteenth  of  July. 
In  my  opinion,  the  proof  does  not  show  any  such  fact ;  it  is  hardly 
sufficient  to  show  a  suspcion  that  such  may  have  been  the  case. 
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8.  E.  Jones,  one  of  the  School  Trustees,  first  testifies,  in  sabstaiice, 
that  he  was  appointed  to  post  and  have  published  the  notices  of 
election.  His  exact  language  in  regard  to  that  posting  was  as  fot 
lows :  ^^  Some  time  after  this  meeting  [the  meeting  when  he  was 
appomted  or  requested  to  give  the  notice]  I  think  on  tiie  fifteentii 
of  July,  1867,  the  day  the  notice  bears  date,  Mr.  Benee  and 
myself  prepared  the  notices ;  we  prepared  ihem  at  Empire  *  * 
A  short  time  after  notice  was  prepared — don't  remember  the  day 
— ^Mr.  Bence,  who  was  going  down  the  river  fi>r  the  purpose  of 
assessing,  at  my  request,  took  with  him  and,  as  I  understood, 
posted  the  notices.  The  notice  was  not  posted  on  the  day  it  was 
prepared.  *  »  j  handed  copy  to  the  editor  of  tlie  Appeid 
for  publication  myself.  I  think  I  banded  copy  to  Appeal  im  tin 
evening  of  the  same  day,  or  on  the  day  after  the  notices  wero 
posted  by  Bence.''  This  is  all  the  testimony  in  relation  to  the  postr 
ing  of  the  notices,  except  that  of  Mr.  Robinson,  which  I  will  notice 
presently. 

What  does  this  testimony  amount  to  when  analyzed  ?  Jones 
helped  to  prepare  the  notices ;  he  thinks  they  were  prepared  the 
day  they  were  dated.  This,  one  would  naturally  suppose  or  ihinky 
merely  from  the  date.  The  testimony  amounts  to  but  tiiis :  he  did 
not  recollect  that  the  notices  were  either  ante-dated  or  post-dated.  It 
amounts  to  but  little  more.  He  knows,  too,  that  notices  were  not 
posted  the  day  they  were  written.  Now  this  is  all  his  testimony 
bearing  directly  on  this  question.  A  reference  to  the  calendar 
(and  the  Court  may  always  take  judicial  notice  of  the  course  of 
time)  shows  that  the  fifteenth  of  July,  1867,  was  Monday.  If  the 
notices  were  written  on  Saturday  or  Sunday,  knowing  that  they 
could  or  would  not  be  posted  on  the  day  written,  nothing  would  be 
more  natural  than  to  post-date  them,  as  of  tiie  next  Monday. 
Business  men  in  preparing  notices  on  Sunday  to  be  used  the  next 
day  almost  always  date  them  as  of  Monday.  This  circumetanee 
does  not  seem  to  have  been  called  to  the  attention  of  tiie  witness, 
and  probably  was  not  observed  at  the  time  of  the  trial,  ^ther  by 
the  Court  or  counsel.  Yet,  in  my  mind,  it  is  a  strong  circumstance 
tending  to  show  the  witness  was  mistaken  in  supposing  the  notices 
were  dated  the  day  they  were  written.     But  even  if  the  notices 
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were  written  as  well  as  dated  on  Monday  the  fifteenth,  the  witness 
onlj  says  they  were  not  posted  the  day  they  were  written.  He 
does  not  pretend  to  say  they  were  not  posted  the  next  day.  Then 
this  evidence  of  Jones,  nnconnected,  is  clearly  insufficient  to  over- 
come the  legal  presumption  in  favor  of  the  regularity  of  the  posting. 

It  is  claimed,  however,  that  the  testimony  of  Mr.  Robinson, 
connected  with  that  of  Mr.  Jones,  makes  a  stronger  case.  I 
cannot  so  see  it.  The  following  is  all  the^stimony  of  Mr.  Robin- 
son having  the  least  bearing  on  this  pcnnt:  ^^I  am  one  of  the 
publishers  of  the  Carson  Dailj/  Appeal ;  that  notice  [the  notice 
for  school  election]  was  inserted  in  the  Appeal  the  first  time  on 
the  nineteenth  day  of  July,  1867.  I  do  not  remember  when  it  was 
handed  in  for  publication,  though  I  think  it  was  on  the  eighteenth." 
Jones  says  he  handed  copy  of  notice  to  the  editor  of  the  Appeal 
himself.  He  Ihinke  it  was  handed  to  the  Appeal  the  evening  of 
the  day  or  the  day  after  it  was  posted.  The  last  legal  day  for 
posting  was  the  sixteenth.  If,  says  respondent,  Robinson  was  right 
in  thinking  that  the  notice  was  handed  m  to  the  Appeal  for  publi* 
cation  on  the  eighteenth,  and  Jones  was  right  in  blinking  that  he 
handed  it  in  to  the  Appeal  the  day  or  the  day  after  Bence  put  up 
the  notices,  the  posting  must  have  been  as  late  as  the  seventeenth, 
wluch  was  one  day  too  late.  It  is  claimed  that  this  is  some  proof, 
and  if  there  is  any  proof  to  sustain  tbe  finding  it  must  be  upheld. 

In  the  first  place,  I  deny  that  this  is  any  proof  at  all.  The 
opinions  of  a  witness,  except  in  a  few  cases,  such  as  the  opinions  of 
experts,  etc.,  are  not  legal  evidence.  The  recollection  of  witnesses 
may  be.  The  language  used  by  Jones  is  not  certainly  what  ought 
to  have  been  used  to  be  perfectiy  satisfactory.  When  he  said,  I 
think  I  handed  copy,  etc.,  if  he  meant  to  convey  the  idea  that  that 
was  his  recollection  of  the  time,  the  testimony  was  competent,  though 
the  most  accurate  language  to  convey  his  idea  was  not  used.  Tak- 
ing his  whole  language  together  this  is,  perhaps,  the  idea  he  meant 
to  convey.  This  testimony  may  be  entitied  to  its  due  weight,  but 
the  testimony  of  Mr.  Robinson  is  quite  different.  He  says  he  was 
(<  one  of  the  publishers ; "  he  does  not  say  he  was  '^  the  editor ''  of 
the  Appeal*  He  states  distinctiy  he  does  not  remember  when  the 
notice  was  handed  in  for  publication.    He  thinks  it  was  the  eight- 
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eenth.  He  might  have  thought  it  was  the  eighteenth  becaose  some 
one  told  him  so.  This  would  not  be  evidence.  His  opinion,  when 
it  is  shown  clearly  it  was  not  based  on  memory  or  recollection,  was 
not  evidence. 

But  this  is  not  the  only  objection  to  this  testimony.  Even  if  the 
opinions  of  these  two  witnesses  are  to  govern  in  such  a  case  the 
connecting  link  between  the  two  must  be  properly  supplied.  Jones 
does  not  say  either  that  he  gave  the  notice  to  Robinson,  to  the  pub- 
lishers, or  either  of  the  publishers,  of  the  Appeal,  He  gave  it  to 
the  editor  of  the  Appeal.  Certdnly  Mr.  Robinson  does  not  show 
that  he  was  the  editor  of  the  Appeal.  He  only  shows  that  he  was 
one  of  the  publishers.  The  evidence  does  not  show,  but  rather 
contradicts,  the  idea  of  the  notice  having  been  handed  to  Robinson. 
The  editor  of  the  Appeal  may  have  kept  the  notice  in  his  pocket 
for  several  days  before  Mr.  Robinson  or  any  of  the  publishers  saw 
it.  You  cannot  connect  the  testimony  of  Jones  and  Robinson  to 
prove  anything  in  regard  to  the  tune  of  handing  in  the  notice,  with- 
out the  intermediate  link,  to  wit,  the  editor.  But  no  editor  is  in- 
troduced. Neither  is  Mr.  Bence,  who  posted  the  notices,  intro- 
duced. To  my  mind,  then,  there  is  an  utter  fiulure  on  the  part  of 
the  defendant  to  prove  what  was  attempted  to  be  proved,  to  wit, 
that  notices  were  not  posted  for  twenty  days. 

Believing  there  is  no  legal  evidence  to  support  this  finding,  I 
shall  not  go  into  any  minute  examination  of  how  far  this  Court  may 
go  in  weighing  the  testimony  upon  which  a  verdict  <h:  finding  is 
^ven.  In  general  terms,  I  will  say,  the  Court  ought  not  to  sustain 
a  finding  of  any  particular  fact  unless  there  is  sufficient  evidence 
to  produce  a  reasonable  presumption  of  its  truth  in  the  mind  rf  a 
person  of  ordinary  intellect  and  capacity — especially  when  thatfiMSt 
is  in  opposition  to  a  legal  presumption. 
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Admission  of  Counsei.  in  Argument — see  Attorney,  1. 

ADVANCE. 
Advance  bt  Agent  for  Benefit  of  Principal — see  Agency,  6. 

ADVERSE  PARTY. 
Executors  Competent  Witnesses  on  their  own  Behalf — see  Witness,  1. 

AFFIDAVIT. 

1.  Affidavit  for  Publication  of-  Summons.  To  obtain  a  legal  service  by  publica- 
tion of  a  summons  against  a  non-resident,  it  must  appear  by  aflSdavit,  not  odIj 
that  the  defendant  is  a  non-resident,  but  also  that  a  cause  of  action  exbts 
against  him ;  and  a  judgment  procured  in  such  a  case  before  a  Justice  of  the 
Peace,  when  the  latter  fact  does  not  appear  by  affidavit,  is  void.  LMe  v. 
CurrU,  90. 

AGENCY. 

1.  Agency — Principal  not  bound  by  Agent^s  Unauthorized  Acts.  A  piind- 
pal  is  only  bound  by  such  acts  of  his  agent  as  are  within  the  scope  of  the 
agent's  authority.     Yellow  Jacket  8.  3/.  Co.  v.  SUvenson^  224. 

2.  Agency — Ratification.  A  principal  is  only  held  to  ratify  an  unauthorized  act 
of  an  agent  when  he  does  so  expre^ly ;  or  with  full  knowledge  of  the  transac- 
tion accepts  or  receives  some  advantage  from  it ;  or  when,  within  a  reasonable 
time  after  such  knowledge,  he  fails  to  repudiate  it  Ttihw  Jathet  &  M.  Co.  v. 
Stevenaoriy  224. 

S.  Ratification  of  Agent's  Unauthorized  Acts — ^Full  Enowlkdqi.  Tfaoogfa 
a  principal  receive  advantage  from  an  unauthorized  act  of  an  agent,  he  will  not 
be  held  to  ratify  it  unless  he  accept  the  advantage  with  full  knowledge  of  all 
the  nniterial  facts  of  the  transaction.    Tdlow  Jacket  S.  M.  Co,  v.  Steventom,  t^ 
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4.  AoKNCT — ^RATincATiON  BT  IMPLIED  Afproyal.  If  a  principal,  being  infonned 
by  his  agent  that  an  act  has  been  done  on  his  behalf,  does  not  disapprove  of  it, 
bat  requests  the  agent  to  do  sometlung  further  respecting  the  same  transaction, 
he  ratifies  the  act  so  done  for  him.    Sherwood  v.  Sisaa,  849.   - 

5.  Action  bt  Agent  against  Principal — ^Tender  or  Stock  Sold  bt  Agent.  If 
an  agent,  having  stocic  of  his  principal  in  his  hands  for  the  purchase  of  which 
he  has  advanced  the  money,  be  requested  to  sell  it,  and  he  does  so,  he  cannot 
be  required  to  make  a  tender  of  the  stock  to  the  principal  before  bringing  an 
action  against  him  for  any  loss  sustained  in  the  transaction.  Sherwood  v.  /Susa, 
849. 

6.  Principal  aNd  Agent — Advance  bt  Agent  for  Benefit  or  Principal.  If  an 
agent  advance  his  own  money  or  property  for  the  benefit  of  his  principal,  and 
the  principal  ratify  such  advance,  the  transaction  becomes  a  loan  dating  from 
the  time  of  the  advance,^  and  the  principal  is  entitled  to  the  advantage  of  the 
advance  the  same  as  if  it  had  been  his  own  money  or  property.  Frederick  v. 
Eaas^  889. 

Unauthorized  Lease  bt  President  or  Mining  Compant — see  Corporation,  8. 
Insurance  Agent — Extent  or  Authoritt — see  Insurance,  4. 


AMENDMENTS. 

1.  Amendments  should  be  liberallt  Allowed.  Courts  should  be  liberal  in 
allowing  amendments  to  defective  statements  on  motion  for  new  trial,  etc., 
and  should  themselves  suggest  them  whenever  a  defect  or  deficiency  is  ap- 
parent    Ccddrodl  v.  Oredy^  2fi8. 

Appeal  prom  Order  Retusing  Amendments  to  Statement  on  New  Trial — 
see  Appeals,  18. 

AMNESTY. 

1.  Amnestt,  What.  Amnesty  is  a  general  pardon  granted  to  a  class  of  persons 
by  law  or  proclamation ;  and  the  act  of  amnesty  in  such  case  is  as  properly  a 
pardon  as  if  simply  granted  to  an  individual  by  deed.    Davies  v.  McKed^y^  869. 

« 

Power  or  President  or  United  States  to  Proclaim  Amnestt — see  United 
States,  8. 

APPEALS. 

1.  Errors  not  Propsrlt  Presented  will  not  be  Regarded.  Where  a  trans- 
cript on  appeal  in  a  criminal  case  contained  no  bill  of  eseceptions  and  no  state- 
ment either  certified  by  the  Judge  or  agreed  to  by  the  attorneys :  HeiH  that 
there  was  nothing  for  the  consideration  of  the  Appellate  Court  but  the  indict- 
ment, the  minutes,  and  the  instmctions.    StaU  t.  TFf&on,  48. 
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2.  Erbors  mot  Prejudicial.  A  judgment  will  not  be  reveraed  on  aceoant  of 
error  in  an  iostruction  to  the  jury,  when  it  appears  that  the  instniction  oould 
not  possibly  have  iiy'ured  the  party  complaining  or  misled  the  jury  to  his 
prejudice.    Itobinton  y.  Imperial  Silver  Mtning  Company^  44. 

3.  No  Retersal  for  Error  where  Judgment  clearlt  Right.  A  rerdict  whidi 
is  undoubtedly  right  upon  the  evidence,  that  is,  so  clearly  rig^t  that  if  it  were 
the  other  way  it  would  be  considered  contrary  to  the  evidence,  should  not  be 
set  aside  because  of  the  admission  of  improper  evidence  or  the  giving  of 
incorrect  instructions.    72o6t?uon  v.  Imperial  Bloer  Mnwng  Con^ptmjf^  44« 

4.  Objections  vor  Defect  of  Evidence  not  mads  in  Court  below.  An  objec- 
tion on  account  of  a  defect  in  the  evidence,  which  would  have  been  proper 
when  the  evidence  was  produced,  but  might  have  been  removed  if  then  made, 
will  not  be  allowed  to  be  raised  for  the  first  time  in  the  Appellate  Coart.  Rob- 
vMon  V.  Imperial  Silver  Mining  Company^  44. 

6.  Assignment  of  Errors  in  Statement  on  Appeal.  A  statement  on  ai^Mal 
must  contain  a  specific  statement  of  the  particular  errors  or  grounds  rdied  on. 
Corbett  v.  Job,  201. 

6.  Matter  Proper  in  Statement  on  Appeal.  A  statement  on  appeal  may  con- 
tain all  matter  necessary  for  explanation  of  its  grounds  of  error,  (which  must  be 
specifically  stated)  such  as  the  verdict  of  a.  jury,  findings  of  fact  and  concfai- 
sions  of  law  when  not  made  part  of  the  judgment,  minutes  of  the  Goart|  etc 
Corbett  v.  Job,  201. 

7.  Judgments  not  Disturbed  on  Meager  Grounds.  In  an  action  against  Back- 
land  as  surviving  partner  of  the  firm  of  Buckland  &  Betiiel,  it  appeared  in  evi- 
dence that,  in  addition  to  the  business  of  the  firm,  each  of  the  partners  was  ako 
engaged  in  separate  business  on  his  own  account ;  that  Bethel,  bong  about  to 
depart  for  San  Francisco  with  the  intention  of  laying  in  a  stock  of  goods  for 
the  firm,  Roney  delivered  to  him  a  package  of  United  States  treasury  notes 
and  securities ;  that  on  his  way  to  San  Francisco  Bethel  lost  his  life;  that  aAer 
Bethel^s  death,  Roney  endeavored  to  collect  his  claim  from  his  estate ;  and  it 
did  not  appear  what  had  become  of  the  notes  and  securities  after  their  delivery 
to  Bethel :  Held,  that  the  evidence  to  show  a  delivery  to  or  for  the  firm  was 
too  meager  to  justify  a  disturbance  of  the  finding  of  the  Court  below  in  &vQr 
of  the  defendant    Bon^  v.  BuMand,  219. 

8.  Objection  that  Findings  are  Contrary  to  Evidence.  Where  the  ground  of 
an  appeal  b  that  the  findings  of  fact  are  contrary  to  the  evidenoe,  the  burden 
of  showing  error  is  upon  the  appellant,  and  a  meager  showing  is  not  sufficient. 
Roney  v.  Buckland,  219. 

9.  pREJUDicuL  Error  only  Available  on  Appeal.  Thop^  improper  evidence 
may  be  admitted  on  the  trial  of  a  case,  yet  If  its  admission  could  in  no 
injure  the  opposite  party,  he  has  no  cause  of  opni^laint  therefor — no 
except  such  as  may  have  pr^udiced  appellant^s  case,  beiiig  available  onafipeal. 
Todman  v.  Purdy,  288. 
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10.  No  Appeal  on  Findings  excbft  bt  Statbmbnt.  Slndings  are  no  portion  of 
the  judgment  roll,  nor  is  there  any  statutory  provision  for  their  introduction  into 
the  transcript  on  appeal  under  a  01erlL*8  certificate ;  they  must  therefore  be 
brought  up,  if  at  all,  by  means  of  a  statement ;  and  if  not  so  brought  up  they 
cannot  be  considered.    ImpericU  Silver  Mining  Ccmpcmyy.  Bantow^  262. 

11.  Becord  on  Appeal  ntox  Order  granting  or  refusing  New  Trial.  On  ap- 
peal from  an  order  granting  or  refusing  a  new  trial,  the  Appellate  Comi;  |8  con- 
fined in  its  investigat^Ds  to  the  record  used  on  the  motion  in  the  Court  below. 
Caldwdl  ▼.  Oretiy,  268. 

12.  Appeal  from  Proceedings  subsequent  to  ArguiIent  on  Motion  for  New 
Trial.  Proceedings  occurring  after  the  argument  on  motion  for  new  trial  can 
be  brought  to  the  attention  of  the  Appellate  Court  only  by  means  of  a  state- 
ment on  appeal  setting  them  out     CaldweU  v.  Qredyy  268. 

13.  Appeal  from  Order  refusing  Amendment  to  Statement  on  New  Trial. 
Where,  after  argument  on  motion  for  new  trial,  a  motion  was  made  to  amend 
the  statement,  which  was  refused,  and  the  transcript  on  appeal  contained  no 
fiirther  statement  than  that  used  on  the  motion  foriiew  trial:  HeU  that  the 
merits  of  the  application  to  amend  could  not  be  inquired  into  by  the  Appellate 
Court.     CiddweU  t.  Oredy,  268. 

14.  Points  Intolyed  on  Appeal  fiiom  New  Trial  Order.    All  points  which 
^uld  be  urged  in  the  Court  below  on  a  motion  for  a  new  trial,  either  for  or 
against  it,  including  objections  to  the  statement,  may  be  raised  on  appeal  from  ' 
the  order  granting  or  refusing  it  without  any  farther  statement    McWWiam* 
T.  Henchman^  268. 

• 

15.  Appeal  on  Conflict  of  Evidence.    A  judgment  will  not  be  set  aside  by  the 

Supreme  Court  on  the  ground  of  being  contrary  to  the  evidence,  where  there 
appears  to  be  a  conflict  of  evidence,  unless  there  be  such  a  decided  preponder- 
ance against  it  as  to  create  a  conviction  that  it  was  the  result  of  mistake  or 
misconduct     Covington  v.  Becker y  281. 

16.  Errors  of  Transcription  in  Record  on  Appeal.  On  an  appeal  in  a  criminal 
case,  where  it  was  plain  from  the  context  that  the  charge  to  the  jury  as  con- 
tained in  the  transcript  was  not  correctly  transcribed :  Hddy  that  the  Appellate 
Court  had  no  alternative  but  to  accept  it  as  given  in  the  form  in  which  it 
appeared  in^he  record.    Stale  v.  MeOinniMy  887. 

17.  Statement  not  containing  all  the  Evidence.  A  verdict  will  not  be  set 
aside  as  being  unsupported  by  thd  evidence,  where  the  statement  does  not 
aflkmatively  show  that  it  embodies  all  the  material  evidence  bearing  upon  the 
facts  found  in  the  verdict    Shenoood  v.  Sitta,  849. 

18.  Presumptions  in  favor  of  Inbtructionb  given.  It  will  be  presumed  by  the 
Supreme  Court  on  appeal,  unless  the  contrary  be  shown,  that  all  instructions 
given  by  the  District  Court  to  the  jury  were  pertinent  to  the  issues  and  the 
evidence.    Sherwood  v.  Siua.  849. 
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19.  PREsnicPTioNS  AGAINST  iNSTRucmoNS  Rkfuskd.  If  an  infltraction  be  refaeed, 
which,  under  any  state  of  facts,  would  be  correct,  and  it  be  shown  to  be 
pertinent  to  the  issues,  such  refusal  is  error;  but  if  the  instruction  would  be 
incorrect  under  some  state  of  facts,  and  it  be  not  shown  that  sudi  was  not  the 
case,  it  will  be  presumed  to  be  incorrect,  as  applied  to  the  case  made  onL 
Sherwood  v.  8ma^  849. 

20.  Objections  not  tak^  below  not  available  in  Apfbllatb  Court.  On  ap- 
peal from  an  award  of  compensation  for  land  taken  fyr  railroad  purposes,  objeC' 
tions  that  the  commissioners  did  not  meet  at  the  time  fixed,  and  did  not  file 
their  report  within  the  period  allowed  by  the  Court,  cannot  be  taken  for  the  first 
time  in  the  Appellate  Court.     Virginia  ik  Tntekee  RaHroad  Co.  t.  EUioU^  358. 

21.  Appeal  on  Ground  of  Verdict  Against  Evidence — Conflict  of  Tsshmont. 
An  Appellate  Court  will  not  disturb  the  verdict  of  a  jury  on  the  ground  that 
it  is  not  supported  by  the  evidence,  if  there  is  a  material  conflict  in  the  evi- 
dence and  there  is  some  substantial  testimony  to  support  it  Slaie  v.  Ydiav 
Jacket  Company^  416. 

Appeal  as  to  Allowances  to    Executors  for    Repairs^  Expenses,  kc — 
see  Executors,  Ac,  8,  6. 

Findings  equivalent  to  Verdict,  on  Appeal — see  Findings,  2. 

Appeal  from  New  Trial  Order — ^Fatal  Defects  in  STATEi[EKTS-"Bee  New 
Trial,  4.  • 

Distinction  as  to  Weight  of  Evidence  on  New  Trial  and  on  Appeal — 
see  New  Trial,  7. 

Waiver  of  Errors  to  be  shown  by  Fartt  claiming  Waiver — see  Wait- 
er, 1. 

APPOINTMENT. 

Appointment  to  New  Countt  Offices — see  Offices  and  Officers,  1. 

Appointment  to  Office  bt  both  Legislature  and  Governor— see  Ofncss 
AND  Officers,  2. 

Appointment  to  take  effect  at  Future  Day — see  Offices  and  Officers,  S. 


APPRAISEBS. 

Objections  to  Appraisers  not  valid  against  Executors'  Aocountb    see 
Probate,  4. 

APPROPRIATIONa 

I .   '  Appropriation  in  Antioipation  of  Receipt  of  Public  Revenue.    Tlie  pobfie 
revenues  may  be  appropriated  by  the  Legislature  in  antadpatkm  of  their 
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receipt,  as  is  done  in  the  LegislatiTe  Fund  Act  of  1869,  (Stats.  1869,  54)  and 
it  is  not  necessary  to  the  validity  of  such  an  appropriation  that  funds  to  meet 
it  should  be  in  the  treasury.    A$h  v.  Parkiruan,  16. 

Appropriations  of  Land  and  Watir — see  Lands,  2. 

Town-bits  Appropriations — see  Lands,  8. 

Appropriation  of  Right  of  Wat  not  an  Appropriation  of  Tract   of 
Land— see  Kotioe,  1. 

ARGUMENT. 

Admission  of  Counsel  in  AifduifSNT — see  Attornxts,  1. 

ASSESSMENTS. 

« 
Patmknt  of  Asskssmznts  on  Mining  Stocks  bt  Executors — see  Probate,  6. 

Assessments  for  Taxes — see  Taxes,  1,  2,  4,  6,  8,  9,  10. 

ASSIGNMENT  OF  ERRORS. 

Assignment  of  Errors  in  Statement  on  Appeal — see  Appeals,  5,  6. 

Assignment  of  Error  as  to  Judoe^s  Charge  as  an  Entirety — see  New 
Trial,  1. 

Assignment  of  Errors  in  Statement  on  New  Trial — see  New  Trial,  3, 
4,  6,  6. 

ATTACHMENT. 
Attachment  of  Cord-wood  Cut  under  Contract — see  Contracts,  1. 

ATTORNEYS 

1.  Admissions  of  Counsel  in  Argument.  Upon  a  grave  question  involTing  the 
public  interest,  the  mere  admission  of  counsel  will  not  relieve  the  Court  from 
its  consideration.    Ash  v.  Parkinson,  16. 

Counsel  Fees  as  Damages  on  Injunction  Bonds — see  Injunction,  2. 

AUDITOR. 

1.  County  Warrants  issued  not  affected  by  Subsequent  Injunction.  An 
injunction,  to  restrain  the  issuance  of  warrants  by  a  County  Auditor,  cannot 
affect  parties  interested  in  warrants  already  issued  by  him.    Wd^ster  y.  Phh,  190. 

Powers  of  Auditor  as  to  Payment  for  Roads  and  Bridges— see  Roads 
AND  Bridges,  1. 
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BANKRUPTCY. 

1.  SuBPKNSiON  OF  Lkgal  Pboceedinos  bt  BAinuiupTCT.  The  suspenttoa  of  legal 
proceedings  against  a  person  declared  a  bankrupt,  as  provided  for  bj  the 
United  States  bankrupt  law,  does  not  affect  or  modify  his  obligations,  but  onlj 
temporarily  suspends  the  remedy  for  their  enforcement  IhUbum  t.  (TKealt^ 
98. 

GONTINUANCI    WHIRI    JoiNT  DiBTOR    DICLARID    BaRERUPT — See  JoniT  DSBT- 

ORS,  1. 

AorioM  AOAiMsrr  Partner  where  Ck>PARTNER  Discharged  in  Bankrupict — 
see  Partnership,  8. 


BOARD  OP  EQUALIZATION. 

1.  Board  of  Equalization  of  Special  and  Limited  Jurisdiction.  The  Board 
of  Equalization  is  of  special  and  limited  jurisdiction,  and  its  record  must  show 
affirmatively  the  necessary  juriscfictional  ftcts.  8kUe  t.  CowUy  Ccmmmumen 
of  Washoe  County^  817. 

2.  Equalization — Reduchon  of  Assessments.  Under  the  Revenue  Act  of  1866 
(State,  of  1866,  168,  Sec  15)  the  Board  of  Equalization  has  no  power  to 
duce  an  assessment  when  the  person  complaining  has  refused  to  give  the 
sor  a  statement  under  oath  of  his  property.  State  v.  County  Commistumen  ^ 
Washoe  County,  817. 

Difference   rstween    Equalizing   Board  of  County   Ck>MMissiONERS  axd 
Board  of  Equalization — see  County  Commibsioners,  1. 

Equalization  of  Taxes  by  County  Commissioners-— see  Taxes,  8,  9, 10. 


BOARD  OF  EXAMINERS. 

1.  Functions  of  Board  of  Examiners.  The  institution  of  the  Board  of 
ers  was  not  intended  as  a  check  on  legislative  extravagance,  but  to  secure,  as  a 
pre-requisite  to  legislative  action,  an  examination  of  such  claims  as  require 
such  action  upon  them  as  claims — ^not  creative  action,  but  adoptive  or  r^ective 
action.    Ash  v.  Parkinson,  16. 

2.  Concurrence  of  Examiners  and  Controller.  So  far  as  the  examination  of 
claims  against  the  State  is  concerned,  the  Board  of  Examiners  assist  tiie 
Controller,  acting  concurrentiy ;  but  they  do  not  deprive  him  of  his  consUto- 
tional  power  or  any  portion  of  it.  Each  moves  in  a  designated  sphere— aO 
tending  to  the  desired  resuk:  the  protection  of  the  rerenaes  of  the  Slate. 
Lewis  V.  Doron^  899. 
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Constitutional  Clausi  as  to  Board  or  Ezaminsbs— «ee  Constitution,  4. 

Claims  allowxd  bt  Examinxrs  to  be  prisentbd  to  Controllib — see  Claims 
AGAINST  State,  1. 

Examining  Powers  op  Examinbbs  and  Controller — see  Constitution,  21. 

Incidental  Expenses  op  Legislature — see  Legislature,  4,  6. 


BONDS. 

Damages  on  Injunction  Bonds — see  Injunction,  .2. 

Ormsbt    County    Railroad    Bonds    Act    Constitutional  —  see    Ormsbt 
County,  1. 

County  Bonds  por  Railroad  Aid— see  Railroads,  8. 

Taxation  por  Interest  op  Unissued  County  Bonds — see  Taxes,  6. 

Interest  on  Virginia  City  BoNDS^see  Virginia  City,  2. 


CASES  APPROVED. 

1.  Staininger  v.  Andrews,  (4  Ker.  59)  to  the  effect  that  a  person  claiming  public 
land  should  be  deemed  in  the  actual  possession  of  all  within  his  marked  bound- 
aries while  diligently  prosecuting  the  Work  necessary  to  subject  it  to  his  do- 
minion or  control,  cited  with  approval.  Eobituon  v.  Imperial  Silver  Mmmg 
Company  J  44. 

2.  Ex  Parte  Crandall,  (1  Ncy.  294)  as  to  the  point  that  the  authority  of  Con- 
gress to  regulate  commerce  between  the  States  is  not  exclusire  but  paramount 
when  exercised,  approred.  WevUm  Union  Tel,  Co,  v.  AtlanOe  and  P.  8.  Tel, 
Co,,  102. 

3.  LuciCH  V.  Medin,  (8  Key.  98)  to  the  effect  that  a  decree  of  settlement  of  the 
accounts  of  an  executor  or  administrator  closed  all  further  inrestigation  in 
respect  to  all  accounts  allowed,  except  where  some  error  or  mistake  appeared 
upon  the  record,  approYod.    EriaU  of  MUlenoviek,  161. 

4.  Richards  v,  Howard,  (2  Nev.  128)  and  Corbett  v.  Job  et  oL,  {ante,  201)  on 
the  point  that  findings  will  not  be  considered  on  appeal  unless  embodied  in  a 
statement,  approred.    Imperial  8,  M,  Co.  t.  Baretovt,  262. 

6.  Rankin  v.  New  England  and  Netada  Co.,  (4  Ner.  78)  and  Yellow  Jacket 
SiLTXR  Mining  Co.  «.  Steyenson,  (awU,  224)  as  to  the  rule  touching  the  liabili- 
ties of  corporations  upon  contracts,  approYed.  EUi»  v.  Central  Baafie  Bail' 
road  Co,,  256. 

80 
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CASES  OVERRULED. 

1.  Chollar  Fotosi  Co.  v.  Kennedt,  (3  Ner.  861)  in  so  far  as  it  expresses  an 
opinion  that  a  foreign  corporation  is  entitled  to  arail  itself  of  the  bar  of  the 
Statute  of  Limitations  in  an  action  concerning  real  property,  disapproved  and 
declared  not  the  decision  of  the  Court  Bobinton  r.  Imperial  J^ver  Mvuag 
Company^  44. 

2.  Gbosetta  v.  Hmrr  et  als.,  in  so  far  as  it  expresses  an  opinion  as  to  the  ne- 
cessity of  filing  a  copy  of  survey  with  the  Surveyor-General  under  the  StatoteB 
of  1862,  (Utah  Stats.  1862,  176)  disapproved  and  declared  not  the  dedsioD 
of  the  Court.    Bobinson  v.  Imperial  Silver  Mining  Company^  44. 

8.  State  v.  Waterman,  (1  Nev.  648)  in  so  far  as  it  expresses  an  opinion  that  the 
rule  there  held,  to  the  effect  that  a  defendant  in  a  prosecution  for  robbery  is 
not  required  to  produce  preponderating  proof  to  establish  the  facts  of  his 
defense,  does  not  apply  in  cases  of  homicide,  disapproved.  SUUe  t.  McCbter^ 
182. 

4.  HooPES  V.  Meter  (1  Nev.  488)  and  Gillio,  Mott  k  Co.  v.  The  Lake  Big- 
LEB  Road  Company,  (2  Nev.  214)  on  the  point  that  a  statement  is  not  required 
to  specifically  state  the  errors  relied  on,  disapproved.     CorhM  v.  Jbi,  201. 


CERTIFICATE. 
Certificate  of  Survey  under  Utah  Statute — see  CoNSTrruTiON,  9, 10. 


CERTIORARI. 

1.     Certiorari — ^Province  of  the  Writ.    The  province  of  the  writ  of  certiorari 
extends  only  to  the  question  of  jurisdictional  power.    Stale  v.  Comity 
nofters  of  Watkoe  County ^  817. 


CHARGE. 

1.  iNSTRUcnoNS  NOT  AppLiOABLB  TO  Cabe.  It  Is  no  error  to  refnsc  an  instiw- 
tion  which  is  correct  abstractly  considered,  when  it  Is  not  applicable  to  the 
circumstances  of  the  case.    State  v.  Ah  Zoi,  99. 

2.  Charges  tending  to  Mislead  Jury  in  Criminal  Trials.  Any  ambigoity  ib 
the  charge  in  a  criminal  case  which  may  have  a  tendency  to  mislead  the  juy 
should  entitle  the  accused  to  a  new  trial ;  for  every  person  elu^ged  wiA  a 


INDEX.  461 


public  offense  has  the  right  to  have  the  evidence  weighed  by  the  jury  unin- 
fluenced by  the  opinion  of  the  Judge  respecting  it — in  all  respects  to  have  a 
hxr  and  impartial  trial,  free  from  every  prejudicial  irregularity,  and  from  every- 
thing which  may  so  involve  the  case  as  to  render  it  difficult  or  impossible  for 
the  jury  to  arrive  at  an  intelligent  conclusion.     Stale  v.  AfeOinniSj  887. 

Brronkous  Instructions  which  do  no  Prejdoiox— ^ee  Appeals,  2,  8. 
Errobs  in  Tranbcribino  Charoe  for  Appeal  Record — see  Appeals,  16. 

PRBSUaCPTIONS  in  PAYOR  OF  INSTRUCTIONS   GiVEN — SeC  APPEALS,  18. 

Presumptions  against  Instructions  Refused — see  Appeals,  19. 
Charge  in  Criminal  Case  Ignoring  Criminal  Intent — see  Licenses,  1. 
Assignment  of  Errors  as  to  Charge — see  New  Trials,  1. 

CLAIMS  AGAINST  STATE. 

1.  Claim  allowed  bt  Examiners  to  be  presented  to  Controller.  Where  a 
member  of  the  Board  of  State  Printing  Commissioners  had  a  claim  for  his 
services  passed  upon  and  allowed  by  the  Board  of  Examiners,  but  omitted  to 
have  it  audited  by  the  Controller ;  and  the  latter,  for  that  reason,  refused  to 
issue  his  warrant  upon  the  treasury  for  the  amount  so  allowed :  ffdd,  that  it 
was  necessary  to  show  a  presentation  of  the  claim  for  allowance  to  the  Con- 
troller ;  and  that,  without  such  showing,  the  Controller  would  not  be  compelled 
by  rnantUantu  to  issue  his  warrant.    Lewis  v.  Dorw^  899. 

Functions  OF  Board  of  Examiners  as  to  Claims — see  Board  of  Examin- 
ers, 1. 

Constitutional  '*  Claim  Against  the  State  " — see  Constitution,  6. 

Constitutional  Duties  of  Controller  as  to  Claims  against  the  State — 
see  Constitution,  19. 

Power  of  Controller  to  Audit  Claims  Against  State — see  Controller,  1 . 

Incidental  Expenses  of  Lbgibi/aturk — see  Legislature,  4,  6. 

CLERK. 

Transfer  of  Records  and  Suits  from  Lander  to  White  Pine  County  bt 
Clerk — see  Mandamus,  1. 

Neglect  of  Clerks  to  enter  Orders — see  Record,  1. 

COMMERCE. 

Telkgbafrio    CoMinnncATiON    bstwxkn    Statbs   ."Comioeob" — see  Teli- 
orafh,  1. 
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comassioNEBS. 

COKMISBIONKRS  OF  COUNTT — Bee  GoimTT  CoMlflSSIOKBBS. 

Settino  Aside  Report  of  Raileoad  Gommibsiokebb— eee  Raiukoaob,  5. 
Valuation  of  Laitd  bt  Railroad  Gokmibbionerb — Bee  Railroads,  t,  8. 

CONSIDERATION. 

Rbbultino  Trust — Purchase  of  Land  bt  One,  Consideration  by 
— see  Trusts,  1. 

Time   of   Advanoino   Consideration   to    Create   Resulting   Trust — lee 
Trusts,  2,  4. 

Resulting  Trust — ^Adtance  of  Consideration  in  Chattels— see  Trubis,  S. 

CONSTITUTION. 

1.  Constitutional  Clause  as  to  General  and  Uniform  Laws.  The  Legislative 
Fund  Act  of  1869  (Stats.  1869,  54)  does  not  Tiolate  the  constituUonal  eUnse 
providing  for  general  and  uniform  laws  where  they  can  be  made  applicable, 
(Const.,  Art.  IV,  Sec.  21)  because  no  general  law  could  be  made  applicable  to 
its  subject  matter.    Ash  t.  Parkinson,  16. 

2.  Constitutional  Clause  as  to  Public  Debt  of  State.  The  LegialatiFe  Fond 
Act  of  1869  was  not  in  violation  of  the  constitutional  provision  against  oob- 
tracting  a  public  debt  exceeding  three  hundred  thousand  dollars,  (Const^  Art. 
IX,  Sec.  8)  though  then  there  was  a  public  debt  to  that  amount,  for  the  reason 
that  the  Act  did  not  create  a  debt  within  the  meaning  of  the  ConstitntioR. 
Ash  V.  Parkinson,  16. 

3.  Interest  on  "  Fixed  Compensation  "  of  Legislators.  The  Legislative  Vmid 
Act  of  1869,  (Stats.  1869,  64)  in  so  far  as  it  provides  for  mterest  on  wazrantt 
drawn  for  the  pay  of  Legislators,  is  not  -repugnant  to  the  constitutioDal  pro- 
vision regarding  a  fixed  compensation  to  members  of  the  Legislature,  (OodsI^ 
Art.  IX,  Sec.  88)  for  the  reason  that  the  interest,  if  any  accrues,  is  to  be  paid 
not  as  compensation  for  services  but  as  damages  for  delay.  Ash  v.  Piarkim- 
son,  16. 

4.  Constitutional  Clause  as  to  Board  of  Examiners — ^Pat  of  Lboeslatob. 
The  Legislative  Fund  Act  of  1869  is  not  repugnant  to  the  constitutional  pn>- 
vision  as  to  the  Board  of  Examiners,  (Const,  Art  V,  Sec.  21)  nor  do  the  clainB 
therein  provided  for  require  action  by  such  Board.    Ash  v.  ParJbmwn,  IS. 

5.  Constitutional  **  Claim  Against  the  State.*'    A  **  claun  against  the  State,** 
within  the  meaning  of  the  Constitution,  (Art  Y,  Sec  21)  is  a  demand  by 
one  other  than  the  State  against  it  for  money  or  property ;  but  wImb  a 
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origiiiates  with  the  State  or  in  its  behalf,  and  cotemporaneously  with  its  origin, 
means  and  manner  of  payment  ar^  provided  as  in  case  of  a  bond,  it  does  not 
then  constitute  a  claim  proper  against  the  State,  but  a  liquidated  and  legalized 
demand  against  the  treasury.    Ash  v.  Parkiruon^  16. 

6.  WniTs  PiNX  County  Act  does  not  *' Reoulatb  Elections."  The  Act  creat- 
ing White  Pine  County  and  providing  for  its  organization  (Stats.  1869, 108)  does 
not  regulate  the  election  of  county  and  township  officers,  and  is  therefore  not 
repugnant  to  section  twenty,  of  article  four  of  the  Constitution.  Clarke  v. 
/rtetn,  111. 

7.  Mkaninq  op  "  Applicability  of  Gbnkral  Laws  "  in  Constitution.  A  general 
\ftw,  to  be  "  applicable"  in  the  sense  in  which  the  word  is  used  in  section 
twenty-one  of  article  four  of  the  Constitution,  must  answer  the  just  purpose 
of  legislation,  that  is,  best  subserve  the  interest  of  the  people  of  the  State,  or, 
such  class  or  portion  as  the  particular  legislation  is  intended  to  affect.  Clarkt 
V.  Irwifiy  111. 

8.  Election  of  White  Pine  County  Officers.  The  White  Pine  County  Act 
(Stats.  1869,  108)  does  not  violate  section  thirty-two  of  article  four  of  the 
Constitution,  requiring  county  officers  to  be  elected  by  the  people.  Clarke  v. 
Irwifij  111. 

9.  Meaning  of  *'  Vacant  "  in  Constitution.  There  is  no  technical  or  peculiar 
meaning  in  the  word  "  vacant,"  as  used  in  section  dght  of  article  five  of  the 
Constitution ;  it  means  empty,  unoccupied,  without  an  incumbent ;  and  it 
applies  to  new  offices  never  filled,  as  well  as  to  old  ones  vacated  by  death, 
resignation,  or  otherwise.     Clarke  v.  Irwin^  111. 

« 

10.  Constitutional  Construction.  Section  two  of  the  Act  of  1869,  providing  for 
the  transfer  of  certain  records  and  suits  from  the  county  seat  of  Lander  County 
to  the  county  seat  of  White  Puie  County,  (Suts.  1869,  187)  though  local  and 
special  in  its  nature,  does  not  provide  for  changing  the  venue  in  any  case,  and 
is  therefore  not  in  conflict  with  section  twenty  of  article  four  of  the  Consti. 
tution.     Hooten  v.  MeKinneyy  194. 

11.  "  Municipal  Purposes,"  what.  The  words  '*  municipal  purposes  only,"  as  used 
in  section  one,  article  six,  of  the  Constitution,  restrict  the  jurisdiction  to  be 
exercised  by  Municipal  Courts  to  such  matters  as  relate  to  tiie  affiiirs  of  the 
incorporated  cities  or  towns  where  alone  they  are  authorized  to  be  established. 
Meagher  v.  Cmwnty  of  Btorey^  244. 

12.  Meaning  of  "  Loaning  Credit."  To  allow  a  county  to  loan  its  credit  to  a  rail- 
road company  (Const,  Art.  YIII,  Sec.  10)  is  virtually  allowing  a  donation, 
because  the  right  to  loan  its  credit  must  involve  the  right  to  pay  any  liabilities 
which  may  be  incurred  by  that  means.     Oibwn  v.  Maeony  288. 

18.  Mbanino  of  "Due  Process  of  Law."  By  "  due  process  of  law,"  as  used  in 
section  eight  of  article  one  of  the  Constitution,  is  meant  such  general  legal 
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forms  and  courfie  of  proceedings  as  were  known  either  to  the  oommon  law,  or 
as  were  generally  recognized  in  this  coyntrj  at  the  time  of  the  adoption  of  the 
Constitution.     Gibson  v.  Maaon^  283. 

14.  MsANiNO  OF  "For  Assessment  and  Coixsction  of  Taxes."  The  word  "for" 
in  section  twenty  of  article  four  of  the  Constitution,  which  inhibits  local  or 
special  laws  "  for  the  assessment  and  collection  of  taxes,*'  means  "  with  respect 
to,"  or  "  with  regard  to."     Qtbt&n  y.  Mown,  288. 

15.  Constitutional  Constbvction — Rxicotal  of  Judges  from  Office.  As  the  Con- 
stitution (Art  VII,  Sec.  8)  provides  for  the  removal  from  office  of  Judges  in  a 
certain  manner  by  the  Legislature,  such  provision  is  exclusive  and  prohibitotr 
upon  the  Legislature  of  other  means  for  such  removal.  G^NeaU  v.  MeCXml^ 
829. 

16.  Constitution — ^Power  to  Appoint  Railroad  CoMifissiONXRa  On  objection 
made  that  the  appointment  of  commissioners  to  fix  compensation  for  land  taken 
for  railroad  purposes  was  a  matter  pertaining  under  the  Constitution  to  the  execu- 
tive, and  could  not  be  exercised  by  the  judicial  department :  Hddy  that,  as  the 
Constitution  does  not  point  out  the  manner  in  which  private  property  shall  be 
taken,  the  Legislature  has  the  power  to  prescribe  any  method  which  will  pro- 
duce a  just  and  fair  result,  and  that  there  was  no  more  reason  why  the  com- 
missioners should  be  appointed  by  the  executive  than  by  the  judicianr.  Fir- 
ffvnia  ds  Truckee  Railroad  Co.  v.  EUiott,  358. 

17.  Statutes  taking  aw  at  Constitutional  Rights  in  Effect.  A  statote  which 
makes  the  enjoyment  of  a  constitutional  right  depend  upon  an  impossible  con- 
dition or  upon  the  doing  of  that  which  cannot  legally  be  done,  is  equivalent  to 
an  absolute  denial  of  the  right  under  any  condition :  the  effect,  and  not  the 
language  of  the  statute  in  such  case,  must  determine  its  conatitutionality. 
Davits  V.  McKeeby^  869. 

18.  Ordinary  Sense  and  Import  of  Words.  The  Constitution  is  to  be  ooDfitroed 
in  the  ordinary  sense  and  usage  of  language,  literally,  unless  some  apparent 
absurdity,  or  obvious  and  manifest  violation  of  the  sense  of  the  instrument,  or 
unmistakable  intent  of  its  framefs,  forbids.    Lewi*  v.  Doron,  899. 

19.  Constitutional^  Duties  of  Controller.  The  official  name  of  "State  Con- 
troller," as  used  in  the  Constitution,  implies  recognized  duties  appurtenant 
thereto,  and  means  a  supervising  officer  of  revenue — among  whose  dnties  ii 
the  final  auditing  and  settlipg  of  all  claims  against  the  State.  Lewit  v.  Jhm^ 
899. 

20.  Debates  of  Constitutional  Contention.  In  the  examination  of  oonstHotioiia] 
questions,  the  debates  of  the  constituUonal  convention  may  be  coDsolted,  u 
throwing  light  upon  the  subject;  but  they  are  not  authoritative  nor  of  any 
bindiDg  effect — ^it  having  been  the  text  only  that  was  adopted.  X<vu  v, 
Doron,  899. 
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21.  ExufiNUiQ  Powsss  or  Examihess  ajid  Gontrollsr.  As  the  Goneiitution  pro- 
vides that  **  no  clauns  against  the  State  (except  salaries  or  compensation  of 
officers,  fixed  by  law)  shall  be  passed  upon  by  the  Legislature,  without  having 
been  considered  and  acted  upon  by  said  Board  of  Examiners,^'  (Const,  Art. 
y,  Sec.  21)  it  follows  that  the  constitutional  power  of  the  Controller  to  examine 
such  claims  must  be  exercised,  subject  to  such  examination  by  the  Examiners. 
Lem  T.  Daron^  899. 

Constitution  Authorizbs  Lkoisl^tive  Ezpensis — ^see  Lkoislatitrk,  2. 

Leoislatitx  Power  to  Appropriate  Monet — see  Lboislaturr,  8. 

Meaning  of  " Election ^^  and  "Election  bt  the  People"  in  Constitution 
— sec  Elections,  1. 

liEaiSLATiTB  Power  as  to  Aiding  Railroads — see  Legislature,  12. 

AproiNTicENTS  TO  New  Oftices  or  Yaoancies — see  Omcss  and  Officers,  1. 

Cokstitutionalitt  of  Acts  in  Issue  though  Indirect  Trial  of  Right  to 
Office — see  Offices  and  Officers,  6.  # 

Registry  Law  Oath  UNCONffriTunoNAL — see  Registry  Law,  2. 

Presuvptions  in  favor  of  Constitutionality  of  Statutes — see  Statutes,  3. 

Constitutionality  of  White  Pine  County  Act — see  White  Pine  County, 
1,2. 

CONSTRUCTION. 

1.  Presumption  OF  Constitutionality  OF  Statutes.  The  presumptions  are  always 
in  favor  of  the  rightful  exercise  of  the  law-making  power,  and  a  statute  will 
be  susUuned  if  there  be  any  reasonable  doubt  of  its  unconstitutionality.  Ash 
V.  Farkinton^  16. 

2.  Constitutional  Language — ^Previous  Construction  by  other  States.  Where 
language  is  employed  in  the  Constitution  similar  to  the  language  in  the  Con- 
stitution of  other  States,  which  had  previously  received  judicial  interpretation, 
the  legal  presumption  arises  that  the  language  is  used  with  reference  to  such 
interpretation.    A»h  v.  ParkiMony  10. 

8.  Policy  and  Expediency  of  Statxttes.  With  the  question  of  the  policy  or  expe- 
diency of  a  statute  the  judicial  department  has  nothing  to  do ;  in  that  regard 
the  Legislature  is  supreme.    A^  v.  ParkintOHy  16. 

4.  Abuse  of  Power  no  Argument  Against  its  Existence.  That  a  power  may 
be  abused  is  no  argument  against  either  its  existence  or  Its  exercise.  Ash  v. 
FarkinMn^  16. 

5.  Constitutional  Interpretation — Cotemporaneous  Legislation.  In  constitu- 
tional  interpretation  cotemporaneous  legislation  is  always  considered  of  force. 
Ash  V.  Parkinson^  16. 
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6.  CoTKMPORAiraous  Lbqiblation  as  to  Lsoislatits  Expratsn.  TbecoDStitiitMDal 
provision  rdating  to  the  Board  of  ExamioerB  (Const,  Art  V,  Sec.  SI)  has  been 
treated  by  cotemporaneous  legislation  as  inapplicable  to  legislatiTc  expenses. 
A8h  T.  Parkinaonj  16. 

*!.  OowBTRUcnoH  OP  Statute — Official  Acts  bt  EvpLoms.  Where  a  sUtate 
(Utah  Stats.  1862,  176)  provided  that  "the  County  Surveyor  shall  within  thirty 
days  after  completing  any  survey  make  true  copies,  etc" :  Mdd,  that  a  survey, 
not  made  by  the  officer  personally  but  by  persons  employed  by  him  and  acting 
under  his  direction,  if  adopted  as  his  act  and  certified  to  by  him  as  such,  was 
a  compliance  with  the  law.    Jiolnnson  v.  Imperial  Silver  Mining  Comptmy,  44. 

8.  Repeal  of  Statutes.  The  Statute  of  Utah  Territory  relating  to  setU^ncnts 
on  pubUc  land  (Utah  Stats.  1862,  176;  1856,  176;  and  1866,  271)  whidi 
declared  that  in  certain  cases  the  Surveyor's  certificate  of  survey  should  **  be 
title  of  possession  to  the  person  or  persons  holding  the  same,*'  gave  to  such 
certificate  the  character  of  a  title  as  against  all  save  the  General  Government ; 
and  after  the  laws  had  been  complied  with  and  a  title  obtained  under  them, 
the  repeal  of  the  laws  could  not  destroy  the  title  so  acquired.  Jtobinmm  v. 
Imperial  JSlver  Mvning  Company^  44. 

9.       CONSTBUCnOK  OF  STATUTE — ExPRESSIO  UM1U8,  EXCLUSIO  ALTERIUS.      The  SecOod 

section  of  the  Statute  of  1866  (Utah  Stats.  1866,  176)  in  regard  to  County 
Surveyors,  required  them  to  keep  a  record  of  all  surveys  made  and  of  all  eer 
tificates  given  by  them,  and  especially  provided  that  *^no  certificate  shall  be 
valid  unless  filed  in  the  Recorder's  office,  as  provided  for  in  this  Act" :  ffdd, 
tiuit  if  a  certificate  was  duly  filed  in  the  Recorder's  office,  the  omission  to  do 
any  of  the  other  acts  imposed  by  the  section  would  not  invalidate  it  Robimam 
V.  Imperial  Silver  Mining  Comptmy^  44. 

10.  Construction  of  Statutes — Certificate  of  Survey.  Where  a  certificate  of 
survey,  made  under  the  Statute  of  1866,  (Utah  Suts.  1866, 176)  sUied  that 
the  survey  was  made  for  a  certain  person,  naming  him :  ffeld,  that  it  was  a 
sufficient  compliance  with  the  portion  of  the  statute  requiring  the  certificate 
to  certify  '*  to  whom  given."    Bobinaan  v.  Imperial  Silver  Jtfmm^  Cbnipany,  44. 

« 

11.  Prbsuiiption  of  CoNSTXTUTiONALirr  OF  Statutes.  Thepower  of  deterndBing 
whether  a  given  statute  is  repugnant  to  the  principles  of  the  Constitution  with 
which  it  is  alleged  to  oonfiict  belongs  to  the  Judiciary,  and  their  decision  is 
conclusive ;  but  in  all  cases  of  doubt,  every  possible  presumption  and  intend- 
ment will  be  made  in  favor  of  the  constitutionality  of  the  act  in  question. 
Clarke  y,  Irwin^  111. 

12.  CoNsrrruTiONAL  Construction — Ordinary  Meaning  of  Wonoe.  Words  used 
in  a  Constitution,  unless  qualified  so  as  to  alter  their  ordioary  and  osnal  mesa> 
ing,  must  be  received  in  such  meaning.     Clarke  v.  /rvtn,  111. 

18.  Construction  of  Statutes — ^Powse  of  Recorders  to  tacb  AcnowuBnoKBinB. 
The  fact  tiiat  the  Act  of  1866  (Stats.  1864-6, 110,  Sec.  68)  authoriaen  JndiciBl 


INDEX.  457 


Recorders  to  take  aoknowledgmeDts  of  conTeyances,  does  not  take  away  a  like 
power  conferred  on  County  Recorders  by  the  Act  of  1861.  (Stats.  1861,  422.) 
Fmxl  V.  Hoover^  141. 

14.  Statvtbs  in  Pari  Matxria  should  bx  Construed  togsthkr.  Statutes  relating 
to  the  same  subject  matter  which  can  stand  together  should  be  so  construed 
as  to  make  each  effective.    Fi>rd  v.  Hoover^  141. 

15.  Statutory  Construction — ^Transfer  of  Judicial  Records.  The  Act  of  1869, 
providing  for  the  transfer  of  certain  records  and  suits  from  Lander  to  White 
Pine  County,  (Stats.  1869,  187)  is  not  an  Act  regulating  the  practice  of  Courts 
of  Justice.     Hooten  v.  MeKinney^  194. 

16.  Constitutionality  of  Statutes  Intoked  always  Issuable.  The  constitution- 
ality of  a  statute,  under  which  any  right  is  claimed  in  an  action,  may  always  be 
inquired  into.    Meagher  v.  Cowvty  of  Storey^  244. 

17.  Statutory  Construction — Object  and  Means.  As  it  is  a  rule  of  construction 
that  when  anything  is  required  to  be  done  the  usual  means  may  be  adopted 
for  performing  it,  the  Courts,  in  the  interpretation  of  statutes,  so  construe  them 
as  to  carry  out  the  manifest  purpose  of  the  Legislature ;  and  this  has  been 
done  in  opposition  sometimes  to  the  very  words  of  an  Act.  Gibson  v.  Maton, 
288. 

18.  Aroument  of  Inoontenibnce.  The  argument  of  inconvenience  can  have  no 
wei^t  in  the  construction  of  a  law ;  or  at  most,  only  in  the  case  of  a  very 
doubtful  point.     O'NeaU  v.  MeClinUm,  829. 

19.  Construction  of  Revenue  Statutes  as  in  Pari  Materia.  Different  Revenue 
Acts  should,  as  far  as  possible,  be  construed  as  one  Act ;  but  the  later  one 
must  control,  if  there  be  'any  conflict  or  inconsistency.  VirffirUa  db  Truekee 
JiaUroad  Co,  v.  CommUsUmers  of  Ormaby  Cownty^  841. 

20.  Statutes  relating  to  Different  Officers  having  Similar  Duties.  There  is 
no  rule  of  construction  which  will  authorize  the  application  of  provisions  con- 
tained in  any  law  respecting  a  certain  officer  or  body,  to  another  and  different 
officer  or  body,  although  the  laws  be  tn  pcari  materia^  and  the  duties  imposed 
upon  such  officers  be  similar  in  character.  Virginia  db  Druckee  JiaUroad  Co. 
T.  CommitnoMTM  of  Ormtbg  County^  841. 

21.  CoNOTRUcnoH  OF  Statutes — Unconstitutionality.  The  form  of  a  law  by 
which  a  person  is  deprived  of  a  constitutional  right  is  immaterial ;  it  is  a 
nullity,  whatever  be  its  form.    Daviet  v.  MeKeeby^  869. 

22.  Constitutional  Construction.  In  construing  a  Constitution,  the  thing  to  be 
sought  is  the  thought  expressed.    LewU  v.  Doron^  899. 

Ordinary  Sekbe  and  Import  of  Words — see  Constitution,  18. 

The  Letter  of  Criminal  Statute  as  opposed  to  the  Reason — see  Crimimai. 
Law,  7. 
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GONSTKUCTION  OF  InBUKAMCE  POLICIES — ^866  ImSURANCK,  6. 
CONSTRUOTION.  OF  NeW  STATUTES   OF  LIMITATION — 866  LianTATIONS,  4. 

EzpBBSSio  Unius  Exclusio  Alterius — see  Mazdcs,  2. 

CONTINUANCE. 

•  

Continuance  where  Joint  Debtor  declared  Bankrupt — see  Joiht  Dbr- 

ORS,  1. 

CONTRACTS. 

1.  Contract  to  Cut  Cordwood — Right  of  Property.  Hllger,  haTing  purdused 
cert&in  standing  timber,  contracted  with  Gibbons  to  cut  it  into  cordwood  and 
deliv^er  it  at  a  certain  place  by  a  certain  time,  for  which  Hilger  was  to  pay  a 
certain  price  per  cord,  three-fourths  of  the  payment  thereof  as  fast  as  delirer- 
ed,  and  the  balance  when  all  delivered ;  it  b^ng  also  agreed  that  if  payment 
was  not  made  on  delivery,  or  within  ten  days  afterwards.  Gibbons  was  to  be 
the  owner  of  the  wood ;  and,  further,  that  he  should'  have  a  lien  upon  it  for 
his  pay.  After  Gibbons  had  cut  the  wood  it  was  attached  as  his  property,  and 
none  of  it  was  delivered  as  stipulated  in  the  contract :  Hdd^  that  the  wood 
could  not  be  held  on  attachment  against  Gibbons  as  his  property.  HH^  v. 
Mwardsj  86. 

2.  Excuses  for  Nonperformance  of  Contract.  Where  a  person  contracted  to  de- 
liver certain  personal  property  by  a  spel;ified  time,  and  was  prevented  by  its 
seizure  under  an  attachment  issued  against  him  by  a  third  person :  HeU  that 
legal  difficulties  of  that  kind  constituted  no  excuse  for  a  violation  of  his  obli- 
gations under  the  contract.    Hilger  v.  Edwardt^  86. 

8.  Contracts — Law  of  Place  of  Performance.  A  personal  contract,  which  is, 
by  its  terms,  to  be  performed  in  some  place  other  than  where  it  is  made,  is  to 
be  governed  by  the  law  of  the  place  of  performance.     WUooz  v.  WUUoBmMy  206. 

Contracts  bt  Municipal  Corporations — see  Corporations,  2. 

Insurance  Contract — Burden  of  Proof — see  Insurance,  2. 

Construction  of  Insurance  Contract — see  Insurance,  6. 

Forfeiture  of  Rights  and  Lien  under  Contract  bt  Noncomfliajkx — see 
Liens,  8. 

Effect  of  New  Statutes  of  Limitation  on  Contracts — see  Limitations^  S,4. 

Partnership  Contracts  Joint — ^see  Partnership,  1. 

Contract  to  be  performed  in   Nevada   or  California — see  pBOMiBNtT 

Notes,  2. 

Right  of  Property  on  Executory  Sale  of  Chattels— «ee  Sales,  1, 2. 
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CONTROLLER. 

■ 

1.  PowsR  or  GoNTROLun  TO  AUDIT  Claims.  It  is  the  right  and  duty  of  the  State 
Controller  to  audit  all  claims  coming  under  the  provisions  of  the  Act  of  March 
8d,  1869.    (State.  1869,  168.)    Lnou  v.  Doron^  899. 

Claims  allowed  bt  Ezaminkbs  to  bx  pressnted  to  Controllkr — see  Claims 
AGAINST  State,  1. 

OOHSTITUTIONAL  DUTIES  OF  CONTROLLER — SCO  CONSTITUTION,  19. 

Constitutionality  of  Act  relating  to  Controller — see  Statutes,  4. 

CORPORATIONS. 

1.  Foreign  Corporation  cannot  Plead  Statute  of  Limitations  Foreign  corpo- 
rations are  within  the  exception  of  the  Statute  of  Limitations  as  to  persons 
absent  from  the  State  when  a  cause  of  action  accrues  against  them.  Robinson 
V.  Imperial  Silver  Mining  Company^  44. 

2.  Incidental  Powers  of  Municipal  Corporations.  A  municipal  corporation,  like 
a  trading  one,  may,  unless  in  some  way  restrained  by  charter,  enter  into  any 
contract  necessary  to  enable  It  to  carry  out  the  powers  conferred  upon  it,  such 
as  incurring  debts,  executing  and  giving  promissory  notes,  and  adopting  all 
the  ordinary  or  usual  means  which  may  be  necessary  to  the  full  exercise,  en- 
joyment, and  discharge  of  its  powers  expressly  given.  Douglan  v.  Mayor^  tte.^ 
of  Virginia  dty^  14Y. 

3.  Corporations — ^Unauthorized  Lease  bt  President — Presumptions  of  Ratifi- 
cation. Where  the  President  of  a  mining  corporation  leased,  in  the  name  of  the. 
company  but  without  its  authority,  certain  of  its  mining  ground,  and  the  money 
paid  as  rent  was  returned  as  **  money  received  for  ores  sold :"  Held^  that  the 
mere  fact  of  the  receipt  of  the  money,  without  proof  of  knowledge- of  the  lease 
on  the  part  of  the  company,  was  not  sufficient  proof  from  which  to  infer  a  rati- 
fication of  the  lease,  nor  a  sufficient  showing  from  which  to  infer  the  relation 
of  landlord  and  tenant  so  as  to  entitle  the  occupant  of  the  ground  to  notice  to 
qnit     JWZow  Jacket  &  M,  Co,  v.  SUvenaon,  224. 

4.  Corporations  not  chargeable  with  Knowledge  of  Individual  Trustees.  On 
a  question  as  to  the  ratification  by  a  corporation  of  the  unauthorized  act  of  its 
President,  where  it  is  necessary  to  show  knowledge  on  the  part  of  the  corpora- 
tion, it  is  not  enough  to  show  an  individual  knowledge  on  the  part  of  the  minor- 
ity of  the  Board  of  Trustees,  even  if  a  knowledge  on  the  part  of  all  of  them  in 
their  individual  capacity,  and  not  acting  as  a  Board,  would  be  sufficient  Yd- 
low  Jacket  8,  M,  Co.  t.  Stevenson^  224. 

Constitutional  Restriction  on  Counties,  Cities,  and  Towns  from  being 
Stookholdess  in  ant  but  Railroad  Corporation — see  Lioiblatube,  12. 


460  INDEX. 


cosra 

1.  CkMTS  ON  Ck>NTE8TED  BmLEMKST  OF  Ezbcutor'b  AccoimTB.  Where,  in  a  con- 
test as  to  the  settlement  of  the  accounts  of  an  executor,  the  Coart  bek>v  de- 
ducted a  considerable  sum,  and  then  allowed  the  balance  of  the  acooimts: 
Held^  that  the  contestants  were  entitled  to  thdr  costs.  EtiaU  ofMOmomek, 
161. 

C!ONSTRUCTION  OF  PRACTICE  ACT,  SbC.  811  AS  TO  CoSTS — 860  PraCTICS  AcT,  1 

COUNSEL. 

AnififisiONS  Of  Counsel  in  Argument— see  Attorneys,  1. 

Counsel  Fees  as  Damages  on  InjuncI'ion  Bond— see  Injunctions,  2. 

COUNTY  COMMISSIONER& 

1.       DlFTERXNCE  BETWEEN  EQUALIZING  BOARD  OF  COUNTT  COMMISSIONERS  AND  BOAED 

OF  Equalization.  The  Board  of  County  Commissioners,  sitting  to  eqnafiie 
assessments  for  taxes  made  by  the  tax  receiver  under  the  Supplementary 
Revenue  Act  of  186Y,  is  entirely  distinct  from  the  Board  of  EqualiaatioB 
provided  for  by  the  General  Revenue  Laws,  though  composed  of  the  same 
persons.  Virginia  dt  Truekee  Jtailroad  Co,  v.  Commimimen  of  Ormthf 
County,  341. 

Powers  of  County  Comkisbioners  as  to  Roam  and  Bridges — see  Boass 
AND  Bridges,  1. 

Equalization  of  Taxes  by  County  Commissioners — see  Taxes,  8,  9, 10. 

COUNTY  FUNDa 

1.  Distinctness  of  County  Funds — Issuance  of  County  Warrants.  The  mcra 
fact  that  a  creditor,  having  a  right  of  paymoit  out  of  the  "  General  Fund  ^  of 
a  county,  may  have  a  right  to  enjoin  the  County  Auditor  from  issuing  war^ 
rants  in  favor  of  others  against  such  fund,  does  not  give  him  a  right  to  restrain 
the  Auditor  from  issuing  warrants  against  other  funds.     Web§ler  v.  /U,  19(1 

%  Construction  of  Statutes — "  General  Fund  "  of  County.  Under  the  Act  of 
1866,  relating  to  the  apportionment  of  county  revenues,  (Stats.  1864-5,  S76) 
the  cost  of  the  construction  and  repair  of  public  roads  and  bridges  may  prop- 
erly be  considered  suoh  county  expenditures  as  may  be  met  by  moneys  in  the 
'*  General  Fund  '*  of  the  County.     WeiuUr  v.  FUh,  190. 

COURTS  AND  JUDGEa 
Constitutional  JuRiSDionoN  of  Municipal  Courts — see  CoMannjTiow,  II. 
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Rkmotal  or  Judges  from  Omci — see  Constitution,  IS. 

POLICT    AND    EXPKDIINCT    OF   StaTUTIS    NOT    A     QUESTION    FOR    GOUBTS — 166 
CONSTBUCTION,  3. 

JUDICIABT  TO  DETERMINE  CONSTITUTIONALITT  OF  STATUTES — 866  CONSTRUCTION, 
11. 

Judicial  Notice  of  Laws  of  the  United  States — see  Evidence,  6. 

Insanity  of  District  Judge  does  not  yacate  office — see  Insane  Persons,  1. 

Acts  of  De  Facto  Committing  Magistrate — see  Offices  and  Officers,  6, 1, 

Powers  of  Committing  Magistrates  Judicial — 866  Recorder  of  City,  1,  2. 

Protince  of  Judge  and  Jury — ^Reduction  of  Ysrdict  by  Judge — 866  Ver- 
dict, 1. 

CRIMINAL  LAW. 

1.  Indictment  for  Robbery — Ownership  of  Property.  Robbery  may  be  commit- 
ted by  the  taking  of  property  from  the  person  of  one  who  has  nothing  but  a 
special  right  in  it ;  and  where  an  indictment  charged  that  the  property  was  tak- 
en from  the  person  of  the  prosecuting  witness,  and  at  the  same  time  alleged 
It  to  be  the  property  of  another  person :  Seldy  a  sufficient  cliarge  of  a  special 
property  in  the  prosecuting  witness.    StaU  v.  Ah  Zot,  99. 

2.  AoousED  Persons  entitled  to  the  Benefit  of  Reasonable  Doubt,  howeter 
arising.  In  criminal  prosecutions  the  guilt  of  the  accused  must  be  proved 
beyond  a  reasonable  doubt ;  but  if  such  doubt  be  raised,  it  makes  no  difference 
whether  it  be  raised  by  the  evidence  for  the  prosecution  or  by  that  for  the 
defendant.    State  v.  MeCluer,  182. 

S.  Murder — ^Threats — ^Failure  to  connect  Proof  Admitted  on  Condition.  In  a 
trial  for  murder,  evidence  being  ofTered  to  prove  that  a  half  hour  before  the 
killing  the  defendant  had  said  that  "a  d— d  puppy  had  been  talking  about  his 
wife,  and  he  was  going  to  put  a  stop  to  it,"  was  admitted  agunst  defendant's 
objection,  on  the  undertaking  of  the  District  Attorney  to  show  by  further  testi- 
mony that  the  defendant  referred  to  the  deceased ;  but  no  such  Airther  proof 
being  made,  nor  any  ruting  ezcludmg  the  evidence,  and  the  prisoner  being 
convicted  of  murder  in  the  first  degree:  Ifeldy  that  the  testimony  under  the 
circumstances  was  improper,  was  calculated  to  pr^udlce  defendant,  and  in  the 
absence  of  a  proper  instruction,  was  good  cause  for  reversal  of  the  judgment. 
State  V.  Walsh,  816. 

4.  Criminal  Law — Judge  not  to  Charge  as  to  Weight  of  Evidence.  A  charge 
in  a  criminal  case  that  "it  is  the  duty  of  the  jury  to  candidly  consider  whether 
in  the  eye  of  sound  reason  these  sufficient  facts  and  circumstances  detailed  in 
the  evidence,  pointing  beyond  reasonable  doubt  to  the  existence  of  the  acts 
and  intent  as  charged  in  the  indictment ;  and  if  you  so  conclude  in  your  minds 
you  most,  as  jurors  upon  your  oath,  so  declare,"  amounts  to  a  charge  that  the 


462  INDEX. 


facta  detailed  in  the  evidence  are  sufficient  to  establish  the  offense,  and  that 
the  evidence  points  to  the  existence  of  the  acts  and  intent  beyond  a  reasonable 
doubt,  and  is  error  sufficient  for  reversal.    State  v.  MeGinnU^  337. 

6.  Criicinal  Law — Issuancr  or  Falsk  License.  Where  a  Deputy  Sheriff  having 
brought  suit  against  certain  persons  for  doing  business  without  license,  upon 
their  settlement  of  the  suit  by  paying  costs  and  amount  of  license,  gave  them 
a  paper  written  by  his  attorney  and  signed  by  himself  purporting  to  be  a 
license ;  and  it  appeared  that  he  had  no  proper  forms  or  blanks  at  the  time, 
and  that  there  was  no  fraud  or  fraudulent  intention  on  his  part  further  than 
indicated  by  the  mere  naked  act :  Held,  that  no  criminal  offense  was  com- 
mitted under  the  statute  making  the  issuance  of  such  license  felony.  (Stall. 
1864-6,  299,  Sec.  74.)     State  v.  Gardner,  877. 

6.  Criminal  Intent  Necessart  to  Ck>N8TiTUTE  Crime.  The  essence  of  a  criminal 
offense  is  the  wrongful  intent,  without  which  it  cannot  exist.  State  v.  Oard- 
ner,  877. 

7.  The  Letter  or  Criminal  Statutes  as  opposed  to  the  Reason.  While  the 
words  of  a  criminal  statute  are  the  primary  guide  to  its  meaning,  it  is  wdl 
settled  that  to  authorize  a  conviction  under  it  the  case  presented  must  not  only 
come  within  its  words,  but  also  within  its  reason  and  spirit,  and  the  miw^iirf 
it  was  intended  to  remedy.    S^ate  v.  Oardner,  877. 

# 

Errors  not  properly  Presented  will  not  be  Bioarded  on  Appeal— 4ee 
Appeals,  1. 

Charges  tending  to  mislead  Jurt  in  Criminal  Trials — see  Charge,  2. 

Declaration  or  Party  Robbed  as  Part  op  Res  GEsriB — see  Etidence,  1, 2. 

State  Jurisdiction  on  Habeas  Corpus  as  to  United  States  Prisoners— 4ee 
Habeas  Corpus,  8. 

Burden  op  Proop  to  Rebut  Presumption  or  Murder — see  Murder,  1. 


DAMAGEa 
Damages  on  Injunction  Bond — see  iNJUNcnoNS,  2. 


DEEDS. 

1.  A  Deed  or  a  Water-right  does  not  Convey  a  Mill  Sits.  A  deed  conveyi^; 
all  the  water  of  a  river  between  certain  points  "for  the  purposes  and  vse  of 
machinery  or  ditches,  or  for  any  other  uses,'*  does  not  convey  the  land  of  a 
mill  site  on  the  river.    Mobmton  t.  Imperiat  Siher  Mmmg  Ocm^poNf  ,  44. 
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DBFiNrrioNa 

I .  DEFiNinoir  or  Word  "  Euectcd."  The  word  **  elected  "  in  its  ordinary  significa- 
tion carries  with  it  the  idea  of  a  vote,  generally  popular  but  sometimes  more 
restricted,  and  cannot  be  held  the  synonym  of  any  other  mode  of  fiUing  a 
position.     Clarke  ▼.  7nnn,  111. 

AmnsTT,  What — see  Amnbstt,  1. 

Public  Debt  or  State — see  Constitution,  2. 

Fixed  Ck)i(PENSATioN  or  Lbgislatobs — see  Constitution,  3. 

Constitutional  **  Claim  Against  the  State  " — see  Constitution,  6. 

Meaning    or    *' Applicabilitt  or  General  Laws"   in    Constitution — see 
Constitution,  1.  ' 

Meaning  or  "  Vacant  "  in  Constitution — see  Constitution,  9. 

**  Municipal  Purposes,"  What— see  Constitution,  11. 

Meaning  or  '* Loaning  Credit" — see  Constitution,  12. 

Meaning  or  **Due  Process  or  Law" — see  Constitution,  18. 

Meaning  or  ^'For  Assessment  and  Collection  or  Taxes,"  &c. — see  Con- 
stitution, 14. 

Meaning  op  ** Election"  and  "Election  bt  the  People"  in  Constitution 
— see  Elections,  1. 

Interest,  What — see  Interest,  2. 
Actual  Possession  or  Land,  What — see  Possession,  1. 
"Written  Decision"  and  "Written  Opinion" — see  Practice  Act,  S. 
"Local"  and  "Special"  Statutes — see  Statutes,  1. 
Telegraphic    Communication    between    States,   "Commerce" — ^see  Tele- 
graph, 1. 

ELECTIONS. 

1.  Meaning  or  "Election"  and  "Election  bt  the  People,"  in  Constitution. 
The  words  "  election,"  in  section  twenty-six,  and  "  election  by  the  people,"  in 
section  thirty-two,  of  article  four  of  the  Constitation,  contemplate  the  same 
mode  of  election  and  imply  a  popular  rote.     Clarke  v.  /rwtn,  111. 

White  Pine  Countt  Act  does  not  "Regulate  Elections" — see  Consti- 
tution, 6. 

Rboistrt  LAW--flee  Registry  Law. 

ELKO  COUNTT. 
KuLO  CouNTT  RMnTRATiOH— «ee  Mandamus,  8. 
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BMINENT  DOMAIN. 

Railroad  UnEs  Potblio  Uses — see  Railroads,  1, 2. 
Railroad  Gondkicnation  of  Land— see  Railroads,  4,  6. 
Yalitation  of  Land  takin  for  Railroads — see  Railroads,  7,  S. 

EQUITY. 
DocTRiNis  OF  Resulting  TRUsrs-Hsee  Trusts,  1,  2,  8,  4. 

ERRORa 

Errors  not  Properly  Presented  will  not  be  Regarded— see  Appeals,  1. 

Errors  not  Prejudicial — see  Appeals,  2,  8. 

Assignment  of  Errors  in  Statement  on  Appeal — see  Appeals,  6. 

Judgments  not  Disturbed  on  Meager  Grounds — see  Appeals,  7,  8. 

Prejudicial  Error  only  atailable  on  Appeal — see  Appeals,  9. 

Errors  of  Transcription  in  Record  of  Appeal — see  Appeals,  16. 

Error  in  Refusing  a  Correct  and  Pertinent  Instruction — see  Appsau,  19. 

No  Error  to  Refuse  Inapplicable  Instruction — see  Charge,  1. 

Ambiguity  in  Charge  in  Criminal  Cases — see  Charge,  2. 

Evidence  admitted  without  objection  not  Error — see  Etidence,  8. 

Specifications  of  Error  as  to  Entire  Charge  of  Judge — see  New  Trial,  I. 

Specifications  of  Errors  in  Stateiients  for  New  Trial — see  New  Trlal, 
2,  8,  5,  6. 

Waiter  of  Errors  to  be  shown  by  Party  Claiming  Waiter— see  Waiter,  L 

EVIDENCE. 

1.  Declarations  of  Person  Robbed  as  Part  of  Res  Gestjl  On  m  trial  for  rob* 
bery  the  declarations  of  the  person  robbed  as  to  the  fact  of  the  robbery,  made 
immediately  after  the  crime  was  committed,  are  admissible  In  eTidenee  as  part 
of  the  re9  ^este.     8taU  t.  Ah  IM,  99. 

2.  Contemporaneousness  of  Declarations  as  Part  of  Res  Gebtjl  To  make  tbe 
declarations  of  a  party  injured  part  of  the  ret  ^esAt,  they  most  be  contempora- 
neous with  the  crime ;  but  in  order  to  .be  contemporaneous  withm  the  mean- 
ing of  the  law  it  is  not  indispensable  that  they  should  be  precisely  wmewnt 
in  point  of  time:  if  they  spring  out  of  and  elucidate  the  tFansactioo,  and  are 
Toluntary  and  spontaneous,  and  made  so  near  the  time  as  reaaooaUy  to  pre* 
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dude  the  idea  of  deliberate  design,  they  may  be  regarded  as  contemporaneous. 
State  T.  Ah  Loi,  99. 

8.  Evidence — Letter  or  U.  S.  Postm aster-Oencbal.  Though  a  letter  of  the  IT. 
S.  Postmaster-General,  to  the  effect  that  the  acceptance  by  a  telegraph  com- 
pany of  the  terms  and  conditions  of  the  Act  of  Congress  relating  to  telegraph 
line,  ( 14  U.  S.  Stats,  at  Large,  221)  had  been  received  and  placed  on  file,  might 
be  proof  of  such  acceptance,  it  cannot  be  so  without  authentication  of  the 
signature.  Watem  Union  Tdegraj^  Company  y.  Atlantic  tk  P.  S.  Telegraph 
Company^  102. 

4.  Pboof  Required  to  Sustain  Defense  in  Murder  Cases.  Where  a  voluntary 
homicide  is  proved  by  the  State,  and  its  testimony  shows  no  circumstances  of 
mitigation,  excuse,  or  justification,  the  burden  of  establishing  such  mitigation, 
excuse,  or  justification,  devolves  upon  the  defendant ;  but  he  is  not  required  to 
establish  the  facts  constituting  his  defense  either  by  proof  beyond  a  reasonable 
doubt,  or  by  proof  preponderating  over  or  outweighing  that  on  the  part  of  the 
prosecution.    State  v.  MeCluer,  182. 

5.  Judicial  Notice  of  Laws  of  the  United  States.  State  Courts  take  judicial 
cognizance  of  the  laws  of  the  United  States  without  formal  proof  of  them,  and 
are  bound  thereby.    Bx  parte  Hill,  164. 

6.  Secondary  Evidence  of  Lost  Judicial  Records.  Where  an  order  of  the  Pro- 
bate Court,  necessary  as  an  authorization  to  justify  the  acts  of  on  executor,  is 
lost,  secondary  evidence  of  its  character  is  allowable.  JSstate  of  MUlenovieh, 
161. 

7.  Entries  in  Account  Books.  Where,  in  a  suit  on  an  account,  the  entries  in 
plaintiff  *8  books  were  received  in  evidence  without  objection,  and  the  Court 
charged  that,  having  been  thus  received,  they  were  proof,  if  uncontradicted,  to 
show  the  transactions  and  prices  therein  entered:  Beldy  that  though  such 
entries  might  not  have  been  admissible  if  objected  to  at  the  time,  yet  under 
the  circumstances,  the  charge  was  correct.    Sherwood  v.  Sisea,  349. 

8.  Evidence  Admitted  Without  OsjEcnoN.  If  evidence,  secondary  or  hearsay  in 
its  character,  be  admitted  without  objection,  no  advantage  can  be  taken  of  that 
fact  afterward,  and  the  jury  may  and  should  accept  it  as  if  it  were  admissible 
under  the  strictest  rules  of  evidence.    Sheneood  v.  Sitaa,  349. 

Objections  for  Defect  of  Evidence  not  made  in  Court  Below — see  Ap- 
peals, 4. 

Objection  that  Findings  are  Contrary  to  Evidence — see  Appeals,  8. 

Improper  Evidence  that  does  not  Prejuqicb — see  Appeals,  9. 

Appeal  on  Conflict  of  Evidence — see  Appeals,  16. 

Statement  not  containing  all  the  Evidence — see  Appeals,  17, 

When  a  Yeadict  will  be  Reversed  as  against  EYiDSMCE—see  Appeals,  21. 
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Failure  to  connkot  Proof  admitted  on  Condition — see  GunnxAL  lAw,  S. 
Judge  not  to  Charge  as  to  Weight  .of  Eyidencb — Bee  Criminal  Law,  4. 
Insurance  Contracts — ^Burden  of  Proof — see  Insurance,  2. 
Burden  of  Proof  on  New  Promise  under  Statute  of  Limitation— eee  Lm- 

/      ITATIONS,  8. 

Specification   of   Insufficiency   of   Eyidencb   in   Statements — see  New 
Trial,  2,  4. 

Difference  as  to  weight  of  Eyidencb  on  New  Trial  and  on  Appkal    see 
New  Trial,  7. 

Pleading  and  Proof  of  Ownership  of  Promissory  Notbs— -flee  Pbomibbobt 
Notes,  8,  4. 

Certificate  of  Judge  as  to  Eyidencb  in  Statement — see  Siatbhbntb,  2. 

Demand  for  Sworn  Statement — ^Burden  of  Proof — see  Sworn  Statembstb,  1. 

Proof   of  Acceptance  under  Congressional  Telegraph  Act — see  Tele- 
graph, 8. 

Eyidencb  to  show  Resulting  Trust — see  Trusts,  4. 

Executors  Competent  Witnesses  on  their  own  Behalv^— flee  Witnesh,  1. 


EXAMINERS. 
(See  Board  of  Examiners.) 


EXCEPTIONS. 

Orjections  for  Defect  of  Eyidencb  not  made  in  Court  below — eee  Ap- 
peals, 4. 

osjecnons  not  taken  below  not  ayailable  in  appellate  coust — sec  ap- 
PEALS, 20. 

Eyidencb  admitted  without  objection  not  Error — see  Eyidbhgb,  8. 
Exceptions,  how  Preseryed  in  Statement — see  Statements,  1. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  Accountability  of  Executoks  and  Administrators.  Whfle  the  Uw  dumdj 
scrutiiuzes  the  acts  of  executors  and  administrators,  and  requires  the  oftinost 
good  faith  from  them  in  all  their  transactions  with  or  on  behalf  of  the  estate^ 
it  does  not  require  infallibility  of  judgment  nor  rigorous  acoountabiUtj  for  aaj 
mishap  which  may  occur  during  the  administration.    Etlate  ttfJiUUmovidk,  161. 
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2.  LiABiLTTT  OF  EzscuTOBS  FOR  L088XS.  If  ED  executor,  in  the  consdentioas  and 
jadidoos  discharge  of  his  duty,  sustains  a  loss  by  reason  of  unfortunate  cir- 
cumstances, and  not  by  reason  of  any  yiolation  of  a  positive  requirement  of 
law,  he  should  not  be  held  to  strict  personal  account  for  such  loss.  StkUe  of 
MUUmmich,  161. 

8.  Ghaaoxb  fob  RspAiRa  mjldk  bt  Ezioutobs.  If  an  executor  be  authorized  to 
make  repairs  to  the  property  of  his  testator's  estate,  and  in  so  doing  expend 
somewhat  more  than  the  real  value  of  the  improvements,  yet  if  it  appear  that 
he  acted  in  good  futh,  and  exercised  ordinary  discretion  and  circumspection  in 
the  matter,  an  order  of  the  Court  below  allowing  the  charge  will  not  be  dis- 
turbed on  appeal.    JSftaie  of  MUlenomck^  161. 

4.  Lsasbs  bt  Executors.  If  an  executor  lease  property  belonging  to  the  estate 
represented  by  him,  it  does  not  follow  that  he  should  lease  to  those  who  offer 
to  pay  the  highest  rent ;  the  purposes  for  which  the  property  is  to  be  used,  the 
responsibility  of  the  lessee,  the  length  of  time  for  which  he  may  agree  to  lease, 
and  many  other  circumstances  of  the  kind,  must  be  taken  into  consideration. 
JEOate  of  ARUerumeh,  161. 

6.     Funeral  Bxpemses.    In  the  settlement  of  executors*  accounts  for  funeral  ex 
penses,  all  the  circumstances  of  the  case  should  be  taken  into  consideration, 
and  thdr  accounts  allowed,  if  they  have  acted  with  ordinary  prudence  and 
with  a  r^ard  for  decency  and  respectability,  according  to  the  condition  in  life 
of  the  deceased.    JSiitate  of  MtOerumck,  161. 

6.  ExPsifSES  OF  LAST  SiCKNESS.  If  the  charges  allowed  and  paid  by  an  executor  for 
the  expenses  of  the  last  sickness  of  his  testator,  though  apparentiy  extrav- 
agant, are  no  more  than  the  usual  charges  for  like  services  at  the  time,  an 
order  approving  his  account  of  them  will  not  be  disturbed  on  appeaL  EriaU 
of  MxUefwvichy  161. 

7.  Executors  interested  in  Purchases  from  Estate.  Though  the  statute  prohib- 
its executors  from  being  interested  in  the  purchase  of  the  property  of  the 
estate,  yet  if  such  a  purchase  be  made,  the  Court  may  affirm  it,  the  only  con- 
sideration in  such  case  being  the  interest  of  the  estate.  Edate  of  MUlenoviehy 
161. 

8.  Desperate  Claims  due  Estates  of  Deceased  Persons.  An  executor  or  admin- 
istrator should  make  all  reasonable  effort  to  collect  all  claims  due  the  estate, 
but  he  should  not  involve  it  in  litigation  for  claims  which  in  his  judgment  can- 
not be  collected ;  and  if  such  claims  have  no  value  attached  to  them  in  the 
inventory,  it  will  require  clear  proof  of  loss  through  his  carelessness  or  want 
of  attention  to  charge  him  with  the  amount  of  them.    EttaU  ofMiUeMmehf  161. 

9.  Mining  Stoches  of  Deceased  Persons.  Mining  stocks  belonging  to  the  estate 
of  a  deceased  person,  which  are  only  an  expense  to  it,  should  be  disposed  of, 
unless  it  be  quite  evident  that  it  would  be  for  the  interest  of  the  estate  to  hold 
tiiem.    Ekiate  ofMUUtumeh^  161. 
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10.  ExFEMBis  OP  GoNTXBTS  BETWBiN  ExKCUTOBS.  The  expenses  incurred  in  a  cod- 
troTersy  between  executors,  one  opposing  the  qualification  of  the  othen,  are 
not  just  or  proper  charges  agunst  the  estate.    jEtoife  of  Milienon^  161. 

11.  Imtibbst  on  Honbt  bobxowkd  bt  Ezxcutobs  not  allowed.  An  executor  or 
administrator  has  no  authority  to  borrow  money  for  the  use  of  the  estate  rep- 
resented by  him,  nor  will  interest  on  money  borrowed  for  the  estate  be  allowed. 
&taU  o/MiUm9vieh,  No.  2, 189. 

Posmvs  Law  muot  bb  btuoclt  iollowxd  bt  Ezboutobs — see  FtaOBAix,  1. 
Acts  of  Exbcutobs  in  Good  Faith  without  ordir  of  Coubt — see  PBo- 

BATX,  2. 

Sxttlxment  of  Accoitntb  of  Ezxcutors — ^Xebxgvlaiutiis  in  PBOGKBDnnSI — 
see  Probate,  8. 

PUROHABB    BT  EZXCUTOR    AITSR  ESTATE    CRASBS  TO  HATB  JXTEMMSt     BOC  FMh 
BATX,  5. 

Exboutors  Cokpetknt  Witnesses  on  their  own  Behalf — ^see  Witness,  1. 


FILING. 

• 

Filing  of  Surtet  in  Recorder's  Officb — see  CJokstruction,  9. 
Indorsement  of  Filing — see  Rioordsr,  1. 

FINDINGS. 

1.  Findings  not  '*  Written  Opinion."  The  Practice  Act,  section  three  hundred 
and  forty,  when  it  speaks  of  **  any  written  opinion  placed  on  file  in  rendering 
judgment,''  does  not  refer  to  findings.     CorbeU  y.  Job^  201. 

2.  Trial  bt  Court — ^Findings  Equitalxnt  to  Verdict.  Where  a  cause  is  tried  by 
a  Court  without  a  jury  the  same  weight  and  consideration  is  given  to  its  find- 
ings as  to  a  verdict ;  and  the  same  rules  apply  as  to  reversing  them  on  ^>peal 
on  the  ground  of  being  contrary  to  evidence,  as  to  a  verdict  of  a  jury.  jSMr 
V.  Yellow  Jacket  Company,  415. 

Objections  that  Findings  are  Contrart  to  Evidence — see  Appeals,  8. 
No  Appeal  on  Findings  bzoept  bt  Statdcemt— eee  Aplealb,  10. 

FORFETTUBK 

Forfeiture  of  Rights  and  Lien  under  Contract  bt  Nohoomplianci    see 
Liens,  8. 
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FUNDa 

FnSD  AOT,  LlOXSLATITX— 666  LlOISLATUBI. 

Funds  of  Oouktt — b66  Couhtt  Fitiid0. 

GOVERNOR. 

APFOiMmxiiT  TO  OrncK  bt  Goybbnoh— Bee  Omon  ahp  Omens,  2. 
PowKR  or  GoTxsivoB  to  Appoibt  to  Yacanct — Bee  Vao[inot,  1,  8. 

HABEAS  CORPUS. 

1.  Habkas  Gobpus — ^Riohtto  Ibbub  Wbit.  A  State  Court  or  Judge,  duly  author- 
ized by  the  laws  of  the  State,  may  issue  the  writ  of  habeas  corpus  m  any  case 
▼here  a  party  is  imprisoned  within  its  territorial  limits,  provided  it  does  not 
appear  when  the  application  is  made  that  the  person  imprisoned  is  in  custody 
under  the  authority  of  the  United  States.    Ma  parte  EUl,  164. 

2.  0UTT  or  OrriGXB  to  makb  Ritubn  to  Wbit.  It  is  the  duty  of  any  person 
haying  the  custody  of  a  prisoner  to  make  known  by  a  proper  return  to  a  Court 
or  Judge  issuing  a  writ  of  habeas  corpus  to  him,  the  authority  by  which  he 
holds  such  person  in  custody ;  and  this  duty  applies  to  a  United  States  Marshal 
in  response  to  a  writ  from  a  State  Court  or  Judge.    JSkparte  MU,  164. 

8.  State  Jubibdiotion  on  Habiab  Cobfus  as  to  OrrBNSBS  aoainbt  the  Unitkd 
States.  A  State  Court  or  Judge  cannot  on  habeas  corpus  examine  or  decide 
whether  a  particular  offense  charged  in  an  indictment,  found  in  a  United  States 
Court,  is  or  is  not  an  offense  against  the  laws  of  the  United  States.  Ma  parte 
iB//,  164. 

HOMESTEAD. 

1.  No  Homestead  as  against  Lien  fob  Pubchase  Monet.  There  can  be  no  home- 
stead right  acquired  in  property  as  against  the  purchase  money,  unless  the  lien 
therefor,  whether  created  by  mortgage  or  existing  by  way  of  Tender's  Uen,  has 
been  reliered  in  some  lawful  way.    Hopper  r,  Parkinson^  2S8. 

2.  FoBSOLOBUBB  OF  MoBTOAGE  roB  PuBCHASB  MoNET.  In  a  foreclosuro  suit  on  a 
mortgage  given  by  a  husband  to  secure  the  purchase  money  of  land,  and  made 
oontemporaneously  with  the  deed  of  the  land  to  him,  the  wife,  being  admitted 
to  defend,  set  up  a  homestead  right :  Hdd^  that  neither  husband  nor  wife  could 
acquire  any  homestead  right  as  against  the  mortgage  debt  Hepper  v.  Farkiti- 
tan,  288. 

INDICTMENT. 

iNDIOniENT  FOB  ROBBEBT — OWNEBSHIP  OF  PbOFBBTT — SCO  CbIUINAL  LaW,    1. 
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INJUNOnON. 

1.  Injunction  too  latb  to  restrain  Act  alrbadt  done.  Warraats  already  inoed 
by  a  County  Auditor  are  beyond  the  reach  of  an  injunction  suit  brought  to 
restrain  him  from  issuing  such  warrants.     Webtler  t.  FUhf  IIN). 

2.  Damagxs  ON  iNJUNCfrxoN  Bonds.  The  actual  expcspise  and  loss  occasioned  by  a 
writ  of  injunction  ar6  a  proper  subject  of  consideration  in  a  suit  on  the  injune- 
tion  bond,  induding  the  costs  of  the  original  proceeding,  the  reasonable  ooun- 
sel  fee  paid,  agreed  to  be  paid  or  liquidated,  for  setting  aside  the  iijiuictioa, 
and  such  other  damage  as  is  the  natural  and  proximate  consequenoe  of  the  is- 
suance and  enforcement  of  the  writ,  and  no  more ;  nothing,  generally,  can  be 
included  which  is  not  the  actual,  natural,  and  proximate  result  of  the  injunc- 
tion.   Brown  y.  Janet,  874. 

Injunction   to   Bestrain   Issuanci   or   Govntt   Warrantb— see    Cocntt 
Funds,  1. 

MoDincATiON  ov  Injunction  as  to  Bxuotal  of  Wood  Gut  on   Public 
Land — see  Lands,  6. 


INSANE  PEBSON& 

1.  Statutk  Concerning  Insane  Persons— Yacanct  in  Office.  The  finding  and 
declaration  of  an  incumbent  of  the  office  of  District  Judge  to  be  insane,  in 
accordance  with  the  prorisions  of  the  statute  for  the  care  of  the  insane  (Stata. 
1869, 104)  does  not  create  a  Tacancy  in  his  office.     C^NedU  y.  McCluUon^  SM. 


INSTBUOnONa 
(See  Charge.) 


IMSUBAKCE. 

1.  Insurance— NoncE  of  other  Insurance.  Where  a  policy  of  msnraiioe  con- 
tained a  proyision  for  *' notice  of  any  other  msurance  already  made  or  wlueh 
shall  afterwards  be  made  elsewhere,'*  otherwise  the  policy  to  be  void ;  and  the 
property  was  afterwards  insured  in  another  company  without  proper  notice : 
SeH  that  the  policy  was  yiUated.    Heale^f  y.  Imperial  lire  /nt.  Co.,  268. 

2.  Insurance  Contracts — ^Burden  of  Proof.  A  policy  of  insurance  is  a  cob- 
tract  which  must  be  enforced  according  to  its  terms ;  and  the  burdra  of  proof 
is  upon  the  claimant  thereunder  to  show  a  compliance  therewith.  Hwky  y. 
Imperial  Fire  Im.  Co,,  268. 
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8.  NoncB  or  Intkhtion  to  Insubi  not  Notice  or  lN8uaA.NCX.  Where  an  insar- 
ftnoe  policy  proyided  for  notice  of  any  other  inBoranoe  which  Bbould  afterwards 
be  made :  Beid,  that  notice  of  intention  to  further  insure  was  not  notice  of  fur- 
ther insurance,  nor  equivalent  thereto.     Healey  t.  Imperial  Fire  Ins,  Co.^  268. 

4.  Ibburahcb  Aoknt — ^Eztxnt  or  Authobitt.  An  insurance  agent  having 
authority  to  receive  application,  make  survey,  remit  to  general  agent,  receive 
policy,  and  collect  premium,  though  the  agent  of  the  insurer  for  all  purposes 
touching  the  insurance  up  to  the  time  of  closing  the  application,  has  no  power 
after  the  policy  arriyes  in  his  hands  to  waive  any  of  its  conditions ;  all  his 
functions  as  agent  have  then  ceased,  except  to  receive  the  premium.  HeaUy 
V.  Imperial  Fire  Ins,  Co.,  268. 

6.  GoMSTBVGTioir  or  Inburancb  Pouoin.  In  the  construction  of  poHcies  of  insur- 
ance there  is  but  one  safe  rule,  and  that  is,  to  take  the  contract  as  written, 
subtracting  nothing  therefrom  and  addmg  nothing  thereto :  there  is  no  sub- 
stantial compliance  with  its  terms,  except  an  exact  compliance.  Hedey  v. 
Imperial  Firs  Ins,  Co,,  268. 

6.  KonoB  or  Iktbhtion  to  Bxnxw  Imsviukck  not  Notick  or  Rinxwal.  If  an  m- 
Burance  policy  require  *'  notice  of  any  other  insurance  already  made,  or  which 
shall  afterwards  be  made  elsewhere,"  a  notice  of  an  existing  insurance  and  of 
an  intention  to  renew  it,  is  not  notice  of  the  fact  of  renewal,  nor  a  compliance 
with  the  policy.    Heodey  v.  Imperial  Fire  Ins,  Co,,  268. 

PtXADiNGS  ON  Insitrangs  Polict — ^eo  Plkading,  2. 


INTENT. 
Grixinal  Intxnt  Nbcsssart  to  Gombtitutk  Crixi — see  Obiminal  Law,  6. 


INTEREST. 

1.  Intxbxst  on  Contbollbbs'  Wabrants.  If,  as  is  now  decided,  warrants  issued 
under  the  Legislative  Fund  Act  of  1869,  create  no  debt  against  the  State 
within  the  meaning  of  the  constitutional  restriction,  (Const,  Art  IX,  Sec.  8)  the 
ad(fition  of  an  interest  clause  to  such  warrants  cannot  make  them  unconstitu- 
tional.   Ash  V.  Parkinson,  16. 

2.  Intbbxst,  What.  Interest  constitutes  no  part  of  the  original  demand ;  it  is 
simply  a  statutory  allowance  for  delay.    Ash  v.  Parkinson,  16. 

Intbbxst  on  Honbt  Borbowxd  bt  Ezbcutobs  not  Allowed— see  Ezxcu- 
TOBS,  &c.,  11. 

Taxation  roa  Intebbst  or  Unissued  Countt  Bonds — see  Taxes,  6. 

Intxbest  on  Indebtednbss  or  Viboinia  City — see  Yirginia  Citt,  2. 
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JOINT  DEBTOB& 

1.  Joint  Debtor  Defeitdant  Declabbd  ▲  Bankrupt — GoNrnrnANCE.  Where,  in  a 
suit  against  partners  on  a  joint  claim  against  them,  it  appeared  that  one  bad 
been  declared  a  bankrupt,  but  had  not  yet  receiyed  his  discharge,  and  the  case 
was  continued  as  to  him :  Held^  on  a  motion  for  a  continuance  as  to  the  other 
partner,  that  the  trial  could  not  proceed  against  him  until  a  disposition  of  the 
bankrupt  proceedings  of  his  copartner.     7\nkvm  y.  (fNealt^  93. 

2.  Practice  Act,  Section  Thibtt-two-Judoiisnt  aoainst  Joint  Debtors.  Whei« 
the  defendants  in  an  action  against  two  are  both  serred  with  the  summons,  a 
judgment,  under  section  thirty-two  of  the  Practice  Act,  cannot  be  altered 
against  one  to  be  executed  against  his  separate  property  and  the  joint  property 
of  both.    Mayenbaum  y.  Murphy^  883. 

Partnership  Contracts  Joint — see  Partnership,  1. 


JUDGMENT. 

1.  JuDOHENT  Void  for  want  of  Jurisdiction.  A  judgment  by  a  Jostioe  of  the 
Peace  against  a  non-resident,  where  the  affidayit  or  order  of  publication  ia 
insufficient  and  there  is  no  personal  seryice  nor  any  appearance,  is  absolitlely 
yoid.     lAtiU  y.  Curru,  90. 

No  RsyERSAL  FOBT  ErEOR  WHERE  JUDOHENT  OlEARLT  RiGBT — Bee  AfPBAIS^  t. 
JUDOMSNTS  NOT  DISTURBED  ON  MSAGER  GROUNDS— See  APPEALS,  7. 

Appeal  from  Judgment  where  EyiDENOE  Confucting— see  Appeals,  15. 

No  Judgment  under  Section  32  of  Practice  Act,  where  Joint  Devtois 
Both  SERyED— see  Joint  Debtors,  2. 

Judgment   against   one   Partner   bars   Action    against  CoFAsnnn— see 
Partnership,  2. 

JURISDICTION. 

1.  State  Courts  not  to  Interfere  with  Jurisdiction  of  United  States  Couna. 
In  eyery  case  where  process  regular  upon  its  face  has  been  issued  from  a 
United  States  Court  haying  power  to  issue  process  of  such  a  nature,  the  oflfioer 
while  acting  thereunder  is  fuUy  protected  against  any  interference  from  a  State 
Court;  and  such  State  Court,  when  judicially  informed  of  the  existence  of 
the  process,  cannot  go  behind  the  same  to  make  any  further  inquiry.    JSe  pvrtt 

ma,  164. 

2.  Presumptions  in  FAyoR  of  Proceedings  of  United  States  District  Oouet. 
A  District  Court  of  the  United  States  has  the  power  to  find,  through  its  grand 
jury,  an  indictment  for  any  offense  witlun  its  jurisdiction ;  and  as  to  i 
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within  sach  jurisdiction,  it  is  not  an  inferior  Ck)art ;  and  the  preaumptions  are 
in  faTor  of  the  regularity  of  its  proceedings.    Et  parte  HiU^  154. 

8.  Ck>M8TiTUTioMAL  JURISDICTION  ov  MiTificiPAL  Ck)UBT8.  SecticQ  nine,  article  six , 
of  the  Constitution,  as  to  the  power  which  may  be  conferred  upon  Municipal 
Courts  is  restricted  by  section  one  of  the  same  article,  by  w^ich  the  jurisdiction 
of  such  Courts  cannot  be  extended  beyond  municipal  purposes.  Meagher  t. 
County  of  Storey^  244. 

Certiorari  izTEm>B  onlt  to  JvRiSDionoirAL  Qitrstions — see  Certiorari,  1. 
JuDoacEVT  or  JusncB  or  the  Peace  toid  roR  want  or  Jurisdiction — see 

JUDOICENT,  1. 

No  Presumftion  in  eator  or  Jurisdiction  or  Jusncs  or  the  Peace— see 
Justice  or  the  Peace,  1. 

Statutory  Protisionb  roR  Acquiring  Jurisdiction — see  Sertice,  1. 


JURY. 
Protince  or  Judge  and  Jury — ^Reduction  or  Verdict  bt  Judge — see  Ter- 

DICT,  1. 

When  a  Verdict  will  be  Beyersed  ab  Against  Etidence — see  Verdict,  8. 


JUSTICE  OF  THE  PEACE. 

1.  No  Presumption  in  rATOR  or  Jurisdichon  or  JusnoES  or  the  Peace. 
Nothing  can  be  presumed  in  favor  of  the  jurisdiction  of  a  Justice  of  the  Peace, 
but  each  step  towards  its  acquirement  must  be  affirmatiyely  shown.  LUUe 
T.  Cvrrie,  90. 

ArriDATiT  roR  Publication  or  SumiONS — see  ArriDATiT,  1. 

Judgment  or  Justice  without  Jurisdiohon  absolutely  Void— see  Judg- 
ment, 1. 

LANDLORD  AND   TENANT. 

1 .  Entry  under  Void  Lease — ^Tenancy  at  Will.  The  rule  that  a  tenancy  at  will 
is  created  where  a  tenant  enters  upon  property  under  a  void  lease,  and  as  such 
tenant  at  will  is  entitled  to  noUce  to  quit,  does  not  apply  to  a  case  of  entry 
under  a  lease  made  by  a  pretended  agent  acting  entirely  without  authority 
from  the  owners.     Tdloto  Jacket  &  M,  Company  t.  Steventon^  224. 

Unauthorized   Lease   by  President  or  Mining  Company — see  Corpora- 
tions, 8. 

Leases  by  Executors— Me  Executors,  &a,  4. 
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LAKDa 

1.  Location  and  Possession  of  Land  tor  Mill  Site  and  Water  Riobt.  Black 
&  Eastman,  in  December,  1859,  posted  a  notice  on  a  tree  on  the  bank  of 

.  Carson  River,  of  the  location  by  them  of  a  water  right  commencing  at  that 
point,  and  of  a  right  of  way  for  a  ditch  of  a  certain  capacity  to  a  rocky  bend 
of  the  river  below,  and  within  the  next  six  months  did  some  fifteen  or  twenty 
days'  work  on  the  ditch  but  not  sufficient  to  make  it  of  any  practical  use ; 
and  they  also  erected  a  monument  of  stones  at  a  point  suitable  for  a  mill  site, 
on  the  river  below  the  rocky  bend ;  after  which  nothing  further  was  done 
until  October,  1860,  when  DeGroot  entered:  HeU  not  sufficient  acts  on  the 
part  of  Black  &  Eastman  to  give  them  actual  possession  of  the  land  traversed 
by  the  ditch,  or  of  the  mill  site,  nor  to  prevent  De6root*s  entry  and  appropri- 
ation of  them.    JRoHfuon  v.  Imperial  Silver  Mining  Company^  44. 

2.  Difference  between  Atprofriations  of  Land  and  Water.  Public  land  is  ap- 
propriated by  one  character  of  act,  water  by  another.  The  digging  of  a  ditch, 
on  pubUc  land  is  not  an  appropriation  of  land  suffident  for  a  mUl  site,  nor  is 
the  mere  appropriation  of  a  mill  site  an  appropriation  of  water  for  miDing  pur- 
poses.   Mobinson  v.  Imperial  Stiver  Mming  Company^  44. 

8.  Town  Site  Appropriations.  A  private  survey  for  a  town  site  was  made  of  a 
tract  of  land,  including  certain  premises  claimed  by  other  parties,  and  not  as  a 
part  of  the  town  site,  which  premises  were  not  subdivided  into  lots  like  tiie 
balance  of  the  tract,  nor  plotted  on  the  map  thereof,  nor  were  they  fenced  or 
improved :  Hdd^  that  the  owners  of  the  town  site,  though  they  might  possess 
and  own  the  lots  subdivided,  staked  out  and  plotted  by  them  without  fencing 
or  other  improvement,  they  could  not  be  held  to  have  appropriated  the  prem- 
ises not  so  subdivided,  and  had  no  possession  of  them.  i2o6tfiaof»  v.  Imperial 
Blver  Mining  Qmpanyf  44. 

4.  Forcible  Interruption  of  Settlement  on  Public  Land.  DeOroot,  having  €n> 
tered  upon  certain  public  land  under  the  Utah  Statute  of  18S2  (Utah  Stats. 
1862, 176)  and  caused  it  to  be  surveyed,  was  engaged  in  fencing  it,  when  he 
was  forcibly  driven  off:  JBeldf  that  by  a  compliance  .with  the  law  so  far  as  be 
could  or  was  permitted,  he  acquired  a  title  which*  entitled  him  to  the  posaeasioii 
of  the  land  as  sgainst  all  persons  except  the  government  Robinmm  t.  Im- 
perial Silver  Mining  Company,  44. 

6.  Removal  of  Wood  Cut  on  Public  Land  before  Patent.  Where  Peck,  being 
the  patentee  of  certain  public  land,  procured  an  ii\junction  to  restrain  Brown 
and  others  from  cutting  growing  trees,  and  also  from  removing  certain  oord- 
wood  and  other  timber  cut  before  the  issuance  of  the  patent  and  still  remain- 
ing on  the  land :  Held,  that  the  injunction  should  be  so  modified  as  to  aDow 
the  cordwood  and  cut  timber  to  be  removed.    Peek  v.  Brown,  81. 

6.  Water  Riorts — ^No  Riparian  Proprietorship  on  Public  Land.  In  a  suit  to 
ei^join  the  diversion  of  water  from  a  river,  which  was  first  appropriated  by  the 
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plaintiffi,  it  waa  stipulated  that  "  the  only  title  to  the  lands  of  plaintiffs  and 
defendants  is  a  possessory  one,  the  fee  being  in  the  General  Goyemment: 
Hdd^  that  this  agreement  rebutted  the  proposition  of  a  defendant  that  he  was 
a  riparian  proprietor,  or  could  claim  the  water  as  such.  CovingUm  v.  Becker^ 
281. 

B1.ILB0AD  Ck)lfDX]nfATION  OF  IjLMD— QUANTITT — SeC  RAILROADS,  4. 

Railroad  Bbfots — How  xdch  Lakd  Nbckssart — see  Railroads,  6. 
Valvatioh  or  Land  takin  bt  Railroads — see  Railroads,  7,  8. 
RisuLTiMQ  Trusts  in  Lands — see  Trusts,  1,  2,  8,  4. 


LEASES. 
(See  Landlord  and  Tkkant.) 


LEGISLATURE. 

1.  LiaiBLATiTK  Fund  Aot  Constitutional.  The  Act  of  1869,  to  create  a  legis- 
latire  fund  (Stats.  1869,  64)  is  not  unoonsU|ational.    A^ik  r.  Parkinsofi,  16. 

• 

2.  ExPENDiTURS  NxcKSSART  TO  Carrt  ON  Leoislatiyx  ACTION.  As  the  Constitu- 
tion provides  for  a  Legislature  and  recognizes  incidentally  the  necessary  officers 
and  ordinary  adjuncts  of  such  a  body,  it  also  impliedly  authorizes  such  expen- 
ditures as  are  necessary  to  carry  it  on.    Ath  t.  Parkmum^  16. 

S.  LiGiBLATiYX  Power  to  Afpropriatb  Monet.  The  Legislature  has  power  to 
appropriate  money  as  it  sees  fit  except  when  limited  by  the  Constitution.  AbK 
T.  ParkmaoHy  16. 

4.  Incidental  Expenses  or  Legislature  to  Accrue.  Incidental  expenses  of  the 
Legislature  to  accrue  cannot  be  held  to  constitute  "  claims  against  the  State," 
nor  do  they  require  action  by  the  Board  of  Examiners  as  such.  Ash  r.  Park- 
uiton,  16. 

5.  Inoidental  Expenses  or  Legislature  Already  Accrued.  There  is  a  reasonable 
doubt  as  to  whether  the  incidental  expenses  of  the  Legislature  already  accrued, 
constitutionally  require  examination  by  the  Board  of  Examiners ;  and  on  the 
question  of  the  constitutionality  of  a  statute  providing  for  the  payment  of 
such  expenses  without  such  examination,  it  cannot  on  the  ground  of  not  pro- 
Tiding  for  such  examination  be  pronounced  unconstitutional.  Ath  t.  Parkin' 
•on,  16. 

6.  Power  or  Legislature  to  Fill  New  Omcss.  The  White  Pine  County  Act 
(Stats.  1869, 108)  created  the  new  office  of  Sheriff  of  White  Pine  County,  and 
appointed  Irwin  to  the  office :    Hdd^  that  if  there  was  no  vacancy,  the  Legisla- 
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ture  had  the  power  to  appoint ;  if  there  was  a  vacancy,  the  act  creattng  the 
office  and  occasioning  the  vacancy  filled  it     Clarke  t.  Irvrn^  111. 

7.  Legislatiyb  Powsa  to  Dbclxrb  What  Shall  Operati  "  Yaoaxct."  Thoa^ 
the  Constitution  provides  in  some  instances  what  shall  operate  a  vacancy  in 
office,  such  as  absence  of  judicial  officers,  etc.,  this  does  not  prohibit  the  Le^ 
lature  from  enumerating  other  causes.     Clarke  v.  /hotn,  111. 

8.  Possible  Abuse  or  Legislative  Power.  The  possible  abuse  of  legisktiTe 
power  is  no  argument  against  ather  its  existence  or  appropriate  exerdse. 
Clarke  v.  Irwin,  111. 


9.  Popular  Govsbmment.  The  maxim  that  all  political  power  originates  witii  the 
people  lies  at  the  foundation  of  our  political  system ;  but  after  theorganixatioB 
of  government  it  is  only  through  their  representatives  that  the  people  can 
exercise  it.     OUbeon.  v.  Maeoniy  288. 

10.  Leoislativb  Power  or  State  Legislature.  The  State  Legislature  posseiMS 
legislative  power  unlimited  except  by  the  Federal  Oonstitution,  and  audi  re> 
strictions  as  are  expressly  placed  upon  it  by  the  State  Constitution;  it  is  within 
the  sphere  of  legislation  the  exponent  of  the  popular  will,  endowed  with  all 
the  power  in  this  respect  which  the  people  themselves  possessed  at  the  time  of 
the  adoption  of  the  Constitution.     Oibeon  v.  Jfoion,  288. 

t 

1 1 .  The  Legislature  the  Judge  or  Expedixnct.    The  power  to  make  the  law  must 

necessarily  carry  with  it  the  right  to  judge  of  its  expediency  and  justice.     Oik- 
8(m  V.  Jfduofi,  288. 

12.  Legislative  Power  as  to  Aiding  RAiLROAoe.  Section  ten  of  artide  ei^  of 
the  Constitution,  which  prohibits  counties,  cities,  and  towns  from  beoonuBg 
stockholders  in  corporations,  or  loaning  their  credit  in  aid  of  any  corporatkos» 
except  railroad  companies,  though  it  does  not  confer  any  right  upon  Badt 
organizations,  does  not  prevent  the  Legislature  from  authorizmg  a  county  to 
aid  a  railroad,  either  by  loaning  its  credit,  donation,  or  otherwise.  (TtBeon  v. 
Jfduofi,  288. 

18.  Legislative  Power  or  Taxation  UNLixrrED.  Sofar  as  the  extent  of  taxatioB 
is  concerned,  or  the  purposes  for  which  taxes  may  be  levied,  provided  nch 
purposes  are  public  in  thdr  nature,  there  is  no  limit  or  restriction  plaoed  open 
the  legislative  power.     G^tftton  v.  Maaon^  288. 

14.  Examining  Powers  onlt  Advisory  to  the  Legislature.  The  »Tammiag  pof*. 
ers  of  the  Board  of  Examiners  and  of  the  Controller  are,  with  reference  to  the 
L^slature,  only  advisory.    Lewie  v.  Boron,  899. 

Afproprlations  in  Anticipation  or  Begbift  or  Public  Rxvsnur — see  A^ 

PROFRIATION,  1. 

RsHOVAL  or  Judges  ntOM  OrriCE  bt  LsoiSLATURE-Hsee  CoxsmuTiov,  IS. 
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PowiR  TO  Apfoikt  Railroad  Commissionkbs — ^see  Gorbtitution,  16. 

POLICT  AND  EXPKDIBNCT  OF  STATUTES — 666  GON8TITDTION,  8. 


LICENSES. 

1.  Statutk  against  Issuanok  or  False  Licenses.  The  Legislatare,  in  passing  the 
statute  against  the  issuance  of  licenses  other  than  those  properly  issued  to  the 
Sheriff,  (Stats.  1864-6, 299)  did  not  intend  such  fearful  consequences  as  a  con. 
▼iction  for  felony,  and  imprisonment  in  the  State  prison,  upon  the  Tiolation 
merely  of  the  letter  of  the  statute;  and  in  a  prosecution  under  it,  a  charge  to 
the  jury  which  entirely  ignores  any  question  of  criminal  intent  is  error.  8tai0 
T.  Oarcbury  8^7. 

LIENS. 

1.  Statutoht  Lien  for  Keeping  Animals  Lost  by  Surrender  of  Possession. 
Where  a  stable-keeper  boarded  a  team  of  horses,  but  allowed  them  every  day 
to  be  driven  away  to  worlt,  and  on  one  occasion  after  being  so  driven  away 
ihey  were  not  returned :  Held,  that  though  he  might  under  the  statute  (Stat- 
utes of  1866,  66)  have  retained  possession  of  the  horses,  and  insisted  upon 
his  lien,  yet,  having  allowed  them  to  be  driven  away,  he  relinquished  posses- 
sion and  thereby  lost  his  right  of  lien.     Cardinal  v.  Edvsardt,  86. 

2.  Fixing  Future  Time  of  Patvbnt  DsffrROYS  Lien.  The  fixing  of  a  fiiture 
time  of  payment  for  the  keeping  or  boarding  of  animals,  such  as  an  agree- 
ment to  pay  on  the  first  of  each  month,  destroys  the  lien  contemplated  by  the 
Statute  of  1866.    (Statutes  of  1866,  65.)     Cardinal  v.  Edwirds,  86. 

8.  Forfeiture  of  Rights  and  Lien  under  Contract  bt  Noncompliance.  Where 
a  person  contracted  to  cut  down  the  timber  of  another,  and  deliver  the  same 
by  a  certain  time  at  a  certain  place,  for  a  certain  price  to  be  then  paid,  and 
was  to  have  a  lien  upon  the  wood  for  the  stipulated  payments,  and  he  failed 
to  deliver  by  the  time  specified :  HM,  that  though  paid  as  he  cut  the  wood 
all  his  labor  was  worth,  he  had  forfeited  all  right  under  the  contract,  and  had 
no  right  of  lien.    Hilger  v.  JSdwardSy  86. 

No  Homestead  as  Against  Lien  for  Purchase  Monet — see  Homestead,  1, 2. 

Mortgage  to  secure  Purchase  Monet  not  a  Vendor's  Lien — see  Mort- 
gage, 1. 

LIMITATIONS. 

1.  Construction  of  Statute  of  Limitations.  Section  twenty-one  of  the  Statute  of 
Limitations,  (Stats.  1861)  in  the  use  of  the  expression  '*  cause  of  action,**  in- 
cludes real  action  or  actions  as  to  real  estate  as  well  as  personal  action.  i?o6- 
Miofi  V.  Imperial  Silver  MtrUng  Company,  44. 
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2.  Statvtss  or  Limitation  ai!NxiuLi.T  affect  the  Rkiodt  and  not  the  Rigbt. 
Statutes  of  Limitation  apply  only  to  the  remedy  on  a  contract,  and  not  to  the 
right  or  obligation ;  so  that,  though  the  statutory  bar  has  fully  run  against  a 
contract  where  made,  yet,  if  it  is  to  be  performed  at  another  place,  and  it  is 
not  there  barred,  it  may  be  enforced,  provided  the  statute  has  not  absolutely, 
by  its  terms,  extinguished  and  nullified  the  claim  itself.  Wileoz  ▼.  WURami^ 
206. 

8.  Effect  OF  New  Statutes  OF  Limitation.  The  Statute  of  Limitations  in  foree 
at  the  time  of  suit  brought  governs  the  remedy  on  a  contract :  provuhd^  in 
case  of  the  passage  of  a  new  statute  after  the  making  of  the  oontract,  a  rea> 
Bonable  time  be  given  to  bring  suit.     WUeox  v.  WtUiami^  206. 

4.  CoNSTRT7CTioN  OF  New  Statutb  OF  LIMITATIONS.  The  Statute  of  Limitations  of 
1862,  (Stats.  1862,  82)  which  provided  that  suit  should  be  brought  on  a  coDtnet 
made  without  the  State  within  six  months  after  the  cause  of  action  aocmed, 
was  amended  in  1867  (Stats.  1867,  86)  so  as  to  extend  the  period  of  limitation 
on  such  contracts  to  two  years :  Hdd,  that  after  the  passage  of  the  latter  Att 
suit  might  be  brought  on  any  contract  made  out  of  the  State,  the  cause  of 
action  on  which  had  accrued  within  two  years,  thoo^  it  might  have  been 
barred  under  the  former  statute.     Wilcox  y.  WtUianu,  206. 

6.  Statute  of  Limitations — ^New  Promises.  The  Statute  of  Limitations  (Stats. 
1861, 81)  excludes  an  acknowledgment  or  promise  not  in  writing  as  evidenoe  of  a 
new  or  continuing  contract  to  take  a  case  out  of  the  operation  of  the  statntSL 
Wilcox  V.  Williams^  206. 

6.  Statute  of  Limitations — Part  Payment.  Part  payment  is  not  suiBcienft  as  a 
new  promise  to  take  a  case  out  of  the  operation  of  the  Statute  of  Limitationi. 
Wilcox  T.  WiUtamM,  206. 

7.  *  Statute  of  Limitations — ^Acknowledgments  must  be  Distinct.    An  acknowl- 

edgment, to  take  a  case  out  of  the  operation  of  the  Statute  of  Limitations,  most 
be  clear,  explicit,  and  direct  to  the  point  that  the  debt  is  due.  WHoox  ▼.  WU- 
licarM,  206. 

8.  Statute  of  Limitations— Burden  of  Proof  on  New  Promise.  If  a  plaintifl^ 
relying  upon  an  acknowledgment  in  writing  to  take  a  case  out  at  the  ope- 
raUon  of  the  Statute  of  Limitations,  proyes  a  general  acknowledgment  of  in- 
debtedness, the  burden  of  proof  is  on  the  defendant  to  show  that  it  related  to 
a  <Ufferent  demand  from  the  one  in  controy^^y.     WUeox  y.  WilUam»^  206. 

9.  Statute  of  Limitations — ^Conditional  New  Promise.  A  promise  to  pay  a 
debt  when  able,  is  not  sufficient  of  itself  as  an  acknowledgment  or  new  promise 
to  take  a  case  out  of  the  operation  of  the  Stiktute  of  Limitations.  WUeox  y. 
Wmiwm,  206. 

10.  Statute  of  Limitations — ^Absence  from  State.  A  defendant,  to  ayail  hirasdf 
of  the  bar  of  the  Statute  of  Limitations,  must  have  been  within  the  State  for 
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the  full  time  limited  by  the  statute  after  the  cause  of  action  accrued  against 
him.     Todman  v.  Purdy,  288. 

11.  GoNBTRncTioN  OF  SECTION  Two  OF  Statutk  OF  LiviTATiOHS.  Scctlon  tweutj-one 
of  the  Statute  of  Limitations  (Stats.  1867,  86)  has  entirely  overthrown  the  old 
rule  that  the  statute,  when  once  it  began  to  run,  continued  to  run,  notwith- 
standing absence  from  the  State.     Todman  r,  Purdy^  288. 

FoRKioN  Corporations  cannot  flbad  Statute  of  Limitations — see  Oobpo- 

BATIONS,  1. 

MANDAMUS. 

1 .  Mandamus.  Under  the  Act  of  1 869,  providing  for  the  transfer  of  certain  records 
and  suits  from  Lander  to  White  Pine  County,  (Stats.  1869,  187) :  Edd,  that  it 
was  ihe  duty  of  the  County  Clerk  of  Lander  County  to  transfer  the  records 
and  suits  therein  directed  to  be  transferred,  and  that  he  could  be  compelled  to 
do  so  by  mandamus,    ffooien  v.  MeKlnney^  194. 

2.  MANDAMX7S  NoT  IssuiD  Whxn  Fruitlisb.  A  mandamus  will  not  issue  to  require 
the  performance  of  a  duty,  unless  it  appear  that  the  defendant  has  it  in  his 
power  to  peifonn  the  duty  required.    McOuire  y.  Waterman^  828. 

8.  Elko  Countt  Registration.  Where  the  Act  to  create  Elko  County  (Stats. 
1869,  168)  required  certain  Registry  Agents  to  register  the  names  of  electors 
before  June  21st,  1869 ;  and  i^r  that  date  a  mandamus  was  issued  to  com- 
pel one  of  them  to  erase  names  improperly  registered :  JBeld^  that  the  Registry 
Agent  was  funehu  officio  ;  that  the  writ  consequently  could  not  be  complied 
with,  and  that  it  was  therefore  improperly  issued.    MeOvire  r.  WcUermany  823. 

Retiew  of  Action  of  Registry  Agents  on  Mandamus — see  Registry  Law, 
1,8. 

MANDAMtrS  for  EQUALIZATION  OF  SUBSEQUENT  ASSESSMENTS — SCO  TaZES,  10. 


MAXIMS. 

1.  No  Adtantagb  of  One's  Own  Wrong.  The  law  permits  no  person  to  profit  by 
his  own  wrong.    Jiolrin»on  t.  Imperial  Silver  Mminff  Company^  44. 

2.  ExFRESSio  Unius  Exclusio  Alterius.  It  is  the  presumption,  when  one  person 
or  thing  is  expressly  mentioned  in  a  statute,  that  all  other  persons  and  things 
are  to  be  excluded.     Virginia  di  Truekee  JRaUroad  Company  y.  SUkUy  868. 

Expressio  Unius,  Exclusio  Alterius — see  Construction,  9. 

Statues  in  Pari  Materia  should  be  construed  together — see  Construc- 
tion, 14, 19,  20. 

All  Political  Power  Obiqihates  with  the  People— see  Legislature,  9. 
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MERGER. 

JdDGMKRT  AOAIKST  ONK  PaRTNKR  MBRGKS  debt  Airo  BAB8  ACTION  AGAIKR  Go- 

PARTMBR — Bee  Pabtnbrship,  2. 

MILL  SITE. 
Location  and  Possession  of  Land  for  Mill  Sin— «ee  Lands,  1,  2. 

MINES. 

Unauthorized  Lease  bt  President  of  Mining  Cokpant — see  Corforatioss,  S. 
Mining  Stocks  of  Deceased  Persons-hwo  Executors,  &a,  9. 
Payment  of  Assessments  on  Mining  Stock  by  Exxcdtoes — see  Probate,  6. 
Taxes  on*  Proceeds  of  Mines — see  Taxes,  1,  2. 

MORTGAGE. 

1.       MORTOAOE  TO  SECURE  PURCHASE  MoNEY  NOT  A  YeNDOR^S  LiXN.      A  SUlt  tO  foce- 

close  a  mortgage  giyen  to  secure  the  purchase  money  of  land,  is  not  a  suit  for 
the  enforcement  of  a  yendor^s  lien.    Hopper  t.  Parl-tnjoti,  233. 

No   Homestead  as   against  Mortgage  for  Purchase  Money — see  Home- 
stead, 2. 

MURDER. 

1.  Degree  of  Proof  to  Rebut  Presumption  of  Murder.  A  charge  to  the  jarr  in  a 
murder  case  that,  if  the  intentional  killing  is  established  beyond  a  reasonable 
doubt,  and  the  proof  of  the  killing  does  not  manifest  that  the  crime  amounted 
only  to  manslaughter,  or  was  justifiable  or  excusable  homicide,  the  burden  of 
proving  circumstances  in  mitigation,  justification,  or  excuse,  would  devolve  upon 
the  defendant;  and  that  **  this  burden  being  cast  upon  the  defendant,  it  b  not 
sufficient  for  him- to  raise  a  reasonable  doubt  in  the  minds  of  the  jury  whether 
or  not  such  circumstances  exist,  but  it  is  necessary  for  him  to  establish  to  joox 
satisfaction,  by  preponderating  proof,  that  there  are  circumstances  to  mitigate^ 
justify,  or  excuse  the  homicide  ** :  Hdd^  error.    8taU  ▼.  MeCluer^  132. 

Murder — Threats— Failure  to  Connect  Proof  admitted  on  Coxdition — 
see  Criminal  Law,  8. 

NEW  TRLAL. 

1.  Statement  for  New  Trial-Specification  of  Breor.  In  a  statement  on  mo- 
tion for  new  trial,  which  contains  the  charge  of  the  Judge  as  an  entirety,  a  sped- 
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flcation  of  error,  '*  that  the  Court  erred  in  giving  to  the  jary  the  instrucUons 
as  set  forth  in  thifi  statement,"  is  sufficient.  SlUa  t.  OetUral  Fadfie  BaUroad 
Company^  265. 

2.       ^TATKHENT  ON  NlW  TrIAL — SPBCinOATION  OF  InSUFFICIBNCT  OF  EviDSNCl.      On 

motion  for  new  trial  on  the  ground  of  insuffidency  of  the  evidence,  it  is  in- 
dispensable in  the  statement  to  designate  the  particulars  in  which  the  insuffic- 
iency consists.     Caldwell  ▼.  Oredy^  258. 

8.  Errors  of  Law  to  bb  poiittrd  out  in  Statsmbnts.  A  statement  on  motion  for 
new  trial  on  the  ground  of  errors  in  law  must  particularly  designate  the  errors 
relied  on,  otherwise  it  will  be  disregarded.     CaldweU  t.  Oredy^  258. 

4.  Fatal  Defkcts  in  Statbiibnts  on  New  Trial.  If  a  statement  on  motion  for 
new  trial,  on  the  grounds  of  insufficiency  of  evidence  and  errors  in  law,  feiil  to 
specify  the  particulars  in  which  the  evidence  is  insufficient,  and  the  particular 
errors  in  law  relied  on,  an  order  denying  such  motion  will  not  be  disturbed  in 
the  Appellate  Court,  nor  will  any  inquiry  be  made  into  the  merits  of  the 
motion.     Caldwell  v.  Oreely,  258. 

5.  New  Trial — Specification  of  '*  Errors  in  Law."  Where  a  moUon  for  new 
trial  was  made  upon  the  sole  ground  of  "  errors  in  law  occurring  at  the  trial,** 
and  the  statement  contained  no  specification  of  the  particular  errors  relied  on : 
Hdd,  that  the  granting  of  a  new  trial  was  error.  MeWUliama  r,  Hereehman^ 
268. 

6.  Defbctive  Statbioents  on  New  Trial.  .  A  statement  on  motion  for  new  trial  on 
*  the  sole  ground  of  errors  in  law,  which  contains  no  specification  of  particular 

errors,  as  required  by  section  one  hundred  and  ninety-seven  of  the  Practice 
Act,  is  virtually  no  statement ;  and  a  Court  has  no  more  right  to  grant  a  new 
trial  on  such  a  statement  than  if  there  were  no  statement  at  all.  MeWUUame 
T.  Herechmany  268. 

7.  Distinction  as  to  Weiqht  of  Evidence  on  New  Trial  and  on  Appeal.  The 
rule  that  a  verdict  should  not  be  reversed  as  against  evidence  by  an  Appellate 
Court,  where  there  is  a  material  conflict  in  the  testimony,  and  there  is  some 
substantial  evidence  to  support  it,  does  not  apply  with  strictness  to  motions  for 
new  trial ;  and  it  is  generally  held  that  on  such  motions,  to  authorize  the  fiin 
prhu  Judge  to  set  aside  a  verdict,  the  weight  of  evidence  against  the  verdict 
need  not  be  so  decided  and  great  as  is  required  by  an  Appellate  Court  to  re* 
verse  it.    Slate  v.  Yellow  Jaded  Company ^  416. 

Amsndmbnts  to  Statements  on  New  Trial — see  Amendments,  1. 

Judgment  Clearlt  Rioht  should  not  re  sbt  aside  for  Error — see  Ap- 
peals, 8. 

Appeal  from  Procbedings  subsbqubnt  to  Argument  of  Motion  for  New 
Trial — see  Appeals,  12. 

Appeal  from  Ordbr  Refusing  Amendment  to  Statement  on  New  Trial — 
see  Appeals,  18. 
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PoiMTS  Imtolykd  on  Apfbal  inoM  New  Tkial  Ordir — see  ApnuLS,  U. 

New   Trial    in    Criminal   Cases  where  Jury  Misled   bt   Charge — tee 
Charge,  2. 

Reduction  of  Verdict  on  New  Trial — see  Yerdict,  1. 


NOTICE. 

1.  Appropriation  or  Right  or  Wat,  not  an  Appropriation  op  a  Tract  or 
Land.  A  notice  of  i4>propriation  of  a  right  of  way  for  a  water  ditdi  is  doI 
sufficient  as  a  notice  of  appropriation  of  the  land  upon  the  sides  of  it.  Rob- 
inson y.  Imperial  Silver  Mining  Company^  44. 

Notice  or  Other  Insurance — see  Insurance,  1. 

Notice  or  Intention  to  Insure  not  Notice  or  Insurance — see  Insurance,  S. 

Notice  or  Intention  to  Renew  Insurance  not  Notice  or  Renewal — see 

Insurance,  6. 

Notice  to  Quit  under  Void  Lease— see  Landlord  and  Tenant,  1. 

OFFICES  AND  OFFICERS. 

1.  Appointicents  to  New  Countt  Orncss  or  Vacancies.  The  Constitutional  pro- 
▼islon  requiring  county  and  township  officers  to  be  elected  by  the  people, 
(Art.  IV,  Sec.  82)  does  not  apply  to  cases  of  emergency  or  special  occasum, 
such  as  the  creation  of  a  new  office  or  a  vacancy.     Clarke  y.  /rtom.  111. 

2.  Appointment  BT  BOTH  Legislature  AND  QoyERNOR.    By  the  White  Pine  County 

Act  (Stats.  1869,  108)  Irwin  was  appointed  Sheriif  of  that  county,  and  the 
Goyemor  granted  him  a  commission  as  such :  Hdd^  whether  the  appcnnting 
power  resided  in  the  Legislature  or  in  the  Goyemor,  Irwin  was  lawfuUy  such 
Sheriff.     Clarke  y,  Irwin,  111. 

8.  Appointment  to  Take  Ettect  at  Future  Dat.  An  appointment  to  a  new  office 
to  take  effect  at  a  future  day,  when  the  act  creating  such  office  is  to  go  into 
effect,  is  a  good  appointment.     Clarke  y.  Irwin,  111. 

4.  OrriciAL  Services  under  Unconstitutional  Statutes.  Where  an  officer  per 
formed  services  under  an  unconstitutional  Act :  Hdd,  that  such  services  were 
gratuitous  and  no  compensation  could  be  recovered  therefor,  on  the  principle 
that  the  right  to  the  salary  or  compensation  of  an  office  depends  upon  the  title 
to  such  office.    Meagher  v.  Ccunty  of  Storey,  244. 

5.  Indirect  Trial  or  Right  to  Orrics.  In  an  action  by  a  City  Recorder  for  fees 
for  services  performed  under  an  Act  claimed  to  be  void :  Hdd,  that  the  oonsli- 
tntlonatity  of  the  Act  oould  be  inquired  into,  though  it  might  be  hidirectly  try- 
ing pUuntiff's  right  to  the  office.    Meagher  v.  C<nmtg  f^Storeg^  244. 
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6.  Validity  or  Acts  or  Dk  Facto  Omcuia.  Acto  performed  by  a  City  Recorder 
as  a  Committing  Hagif  trate,  though  the  statute  authorizing  him  to  so  act  is 
unconstitutional  and  Toid,  are  to  be  regarded  as  acts  at  tkdf  ffvio  officer,  and 
yalid  as  to  third  persons  and  the  public.    Meagher  v.  Cinmtjf  of  Storey,  244. 

7.  Dk  Facto  OmcKBS  cannot  Rbootsr  roE  Skbtick8.  The  considerations  which 
support  and  yalidate  the  acts  of  officers  defado  do  not  go  so  far  as  to  authorise 
the  recoTery  by  them  of  payment  for  services  performed  as  such.  Meagksr  t. 
Cownty  of  Storey,  244. 

8.  OmoE,  HOW  Yacatkd.  An  office  presently  filled  cannot  become  vacant  without 
a  removal  either  voluntary  or  involuntary ;  when  voluntary,  no  judicial  determi- 
nation  resulting  in  vacation  is  necessary ;  when  involuntary,  such  determinatioii 
is  essential,  unless  otherwise  provided  by  the  Constitution  or  laws  in  pursuance 
thereof.     CfNeale  t.  MeClinUm,  829. 

RDfovAL  or  JuDOtt  ntOM  Orrici — see  Cohbtitution,  15. 

OrriciAL  Acts  bt  Employies — see  CoirsTRucnoir,  7. 

Statutis  Relating  to  DirrBBENT  OmcEBS  hatinq  Sdcilae  DuTin— see 
Construction,  20. 

DuTT  or  OrncBE  to  xaee  Retubn  to  Writ  or  Habeas  Corpus — see  Habeas 
Corpus,  2. 

Insanitt  or  District  Judge  does  not  Vacate  Omcs — see  Insane  Persons,  1. 
Constitution  Recooniees  Negosart  Leoislatite  OrriOEBS— see  Leoiela- 

TURE,  2. 

Vacancy  in  New  OrriOB — see  Vacancy,  2. 


ORDER. 

Loss  or  Records — ^Neglect  or  Clerks  to  Enter  Orders— see  Record,  1. 
Order  roR  Publication  or  Summons — see  Summons,  1,  2. 

ORMSBT  COUMTT 

1.  Ormbby  County  Railroad  Bonds.  The  Act  authorizhig  the  issuaaoe  of  the 
bonds  of  Ormsby  County  to  the  Virginia  and  Truckee  Railroad  Company  (Stats. 
1869,  48)  is  not  unconstitutionaL    O^mon  v.  Mamm,  288. 

PARDON. 

Amnesty  a  General  Pardon — see  Amnesty,  1. 

Power  or  President  or  Uhitbd  States  to  Pardon— see  United  States,  8. 
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PARTNERSHIP. 

1.  Pabtnebship  Contracts  Joint.  Partnership  obfigations  are  joint  in  tharui- 
tare  at  least  to  the  extent  that  one  partner  may  always  take  advantage  of  the 
non-joinder  of  his  copartner  in  an  action  on  a  partnership  oonfraet^  Tmhm^ 
T.  O'yeaU,  98. 

1       JcrDGlCDIT    AOAINBT    ONE    PaRTNKB  BARS  AOHON  AGAINST  HIS  COPARTNER.     A 

judgment  against  one  partner  upon  a  partnership  contract  merges  the  d^ 
and  constitutes  a  bar  to  a  subsequent  action  for  the  same  breach  against  his 
copartners.     Tlnkum  v.  CfNeaU,  9?. 

S.  Action  aoainst  Partner  where  Copartner  disohargbd  in  Babrruptci. 
Where  one  of  two  partners  is  discharged  in  bankruptcy,  the  other  may  be  pro- 
ceeded against  alone.     Tlnkum  y.  ONmU^  98. 


PARTY. 
Sxbcutobs  Competent  Witnesses  in  their  own  Bbhalp— see  Withessi,  1. 

PATENT. 
BxMOTAL  or  Wood  Citt  on  Public  Land  before  Patent — see  Lahdb,  5. 

PLEADING. 

1.  Facts  NOT  REQUiRiNO  Proof  require  NO  Pleading.  No  fact  is  reqohred  to  be 
pleaded  which  it  is  unnecessary  to  proTC.     Tbctmon  t.  Futr^^  238. 

2.  Pleading  on  Insurance  Policy.  If^  in  an  action  on  an  insurance  policy,  the 
claimant  alleges  generally  a  compliance  with  its  terms  and  Ycrifies  his  pleading, 
he  will  not  be  put  to  proof  unless  m  the  answer  particular  breach  is  aYened. 
HeaJUy  Y.  ImperiaJi  Fire  Ituurance  Company^  268. 

Pleading  and  Proof  or  Ownership  or  PROHigsoRT  Notes— 4ee  PRomasoBT 
Notes,  4. 

POSSESSION. 

1.  Actual  Possession  of  Land— What.  The  possession  of  public  land  necessary 
to  be  shown  to  enable  a  claimant  relying  solely  upon  prior  possession  to  re> 
coYer  in  <jectment|  must  be  an  actual  occupation — a  complete  subjugation  t» 
the  will  and  control,  k  pedis  poitaeetio.  The  mere  assertion  of  title,  the  casoal 
or  occasional  doing  of  some  acts  on  the  land,  or  the  bare  marking  of  bounda- 
ries, haYe  noYer  been  held  sufficient  after  the  lapse  of  a  sufficient  time  to  maka 
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such  inclosares  or  improvements  as  may  be  necessary  to  give  actual  possession. 
Hohimon  r.  Imperial  Silver  Mninff  Company^  44. 

Location  akd  Possession  or  Land  for  Mill  Sits  and  Watkr  Rioht — see 
Lands,  1,2. 

Town  Sm  Afpbofbiation  and  Fosbisbion — see  Lands,  8. 

FOBCIBLI  iNTIRBITFriON  OF  SCRLnOENT  ON  PtTBLIO  LaNO — SeS  LaNDS,  4. 

Loss  of  Lun  fo&  Ekefino  Animals  bt  Sderindxe  of  Possession-- see 
Liens,  1. 

Right  of  Pubsbnt  Possession  to  ILlintain  Refletin — see  Rxfletin,  1. 

Right  of  PBOPSitTT  on  Conditional  8alb  of  Chattels — see  Sales,  1,  2. 

Presumftion  in  FAYoa  OF  Possession  of  Settler  Forcibly  Driten  off — 
see  Settlers,  1. 

PRACTICE. 

1.  Adherence  to  Law  on  Points  of  PRAcncR.  Though  a  source  of  regret  to  a 
Court  to  decide  a  point  of  practice  so  as  to  affect  substantial  rights,  such  point 
when  presented  must  be  met,  and  the  only  safe  and  proper  rule  is  to  adhere  to 
the  kw.    Imperial  Silver  Mining  Company  t.  BaratoWf  262. 

S.  Adbsrencb  to  Established  Rules  of  Practice.  It  is  better  to  follow  a  wrong 
rule  in  matters  of  praoUce,  which  has  been  established  and  generally  adopted 
and  acted  on,  than  to  adopt  a  new  rule  to  which,  at  some  ftiture  time,  equally 
serious  objections  may  present  themselves.    Sherwood  y.  /SEmo,  849. 

Sbrtice  of  Summons  in  County  where  before  seryrd  out  of  County    ses 
Srryice,  2. 

PRACTICE  ACT. 

1.  CoNBTRUcriON  OF  SECTION  Thirty-two  OF  Praotiob  Act.  SectioD  thirty-two 
of  the  Practice  Act  does  not  provide  a  rule  for  the  'disposition  of  actions 
against  several  joint  debtors,  where  all  have  been  served  and  appeared,  and 
the  proceedings  agafaist  one  are  suspended  by  bankruptcy.  Tlnkwn  ▼. 
ayeale,  08. 

8.  Construction  of  Sbchon  Three  Hundred  and  Eleven  of  Practice  Act. 
Section  three  hundred  and  eleven  of  the  Practice  Act  does  not  conflict  with 
Section  four  hundred  and  forty-one  of  the  same,  which  allows  costs  to  the  con- 
testants of  an  executor's  accounts  as  the  prevailing  parties,  when  they  succeed 
hi  reducing  the  amounts  allowed  on  settlement    Sdate  of  MUlenovieh^  161. 

8.  Practice  Act,  Sbchons  One  Hundred  and  Eiobty-two  and  Three  Hundred 
AND  Forty — "Written  Decision'*  and  "Written  Opinion."  The  "written 
dedtf  on  "  referred  to  in  section  one  hundred  and  dghty-two  of  the  Praotioe 


486  INDEX. 


Act,  is  Bometlung  which  most  precede  the  Jadgmenty  and  upon  wlueh  it  is 
entered,  and  is  different  from  the  **  written  opinion  "  referred  to  in  section  three 
hundred  and  forty.     CorbeU  r.  Job,  201. 

Pbactigb  Act,  Sia  82 — JuneioiiT  AaAisn  Joint  Dxbtobs — see  Jourr  Doi- 

0B8,  2. 

Praotick  Act,  Sbc.  197 — ^DxracnTE  SnATOtxim  on  Kxw  Trial — see  Kiw 
Tbial,  6. 

Protisions  for  otbir  than  Personal  Sirtici — see  Sretioi,  1. 

PRAcncs  Act,  Sxoa.  28  and  88 — Second  Sreyick  or   SumioNS — see  Born- 

MONB,  8. 

PRESUMFTIONa 

Presvhftions  or  CoRREcniEas  or  iNSinucnoNB  Giten  and  Befuskp    see 
Appeals,  18, 19. 

Presumption  or  Constitutionalitt  or  Statutes — see  Constructioh,  1, 11. 

Presumption  as  to  BAnncATioN  or  Lease— 4ee  Corporations,  8. 

Presumption  in  rATOR  or  Proceedings  or  United  States  District  Couris— 
see  Jurisdiction,  2. 

No  PEesumption  in  payor  or  Jurisdiction  or  Justice  or  the  pRAca    see 
Justice  or  the  Peace,  1. 

Presumption  or  Ownership  in  Holder  or  Promissory  Note— see  Promis- 
sory Notes,  8. 

Presumption  in  payor  or  Settler  Interrupted  in  Settlement — see  Set- 
tlers, 1. 

Presumptions  in  payor  or  Statutes — see  Statutes,  8. 


PROBATE. 

1.  PosiTiYB  Law  must  re  strictly  eollowed  ry  Executors.  When  the  law  has 
clearly  pointed  out  a  certain  course  to  be  pursued  by  executors,  that  course 
must  be  strictly  followed ;  and  if  they  disregard  it  they  should  be  held  to 
answer  for  any  loss  which  the  estate  may  suffer  thereby,  notwithstanding  they 
may  haYc  been  actuated  by  the  best  of  motives.    Mitale  of  MUUttorieh,  161. 

2.  Acts  or  Executors  in  good  eaith  without  Order  or  Court.  If  an  exeeotor 
should  in  good  faith  do  an  act  without  an  order  of  Court,  which  the  law  de- 
clares shall  not  be  done  without  such  order,  and  if  the  act  be  one  whidi  the 
Court  would  have  approved  or  ordered  done,  and  no  injury  has  resulted  from 
his  action,  he  should  not  be  chargeable  with  mismanagement  of  tlie  estate. 
&tate  ofimenoMi,  161. 

8.     Settlement  or  Accounts  or  Executors — ^Irrxgularitibs  in  PkooBiiiiHaBb    Ir- 
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regnlaritleB  in  probste  proceedings,  which  haye  not  been  prejudicial  to  the 
estate,  should  not  influence  the  Court  in  the  settlement  <^  accounts,  the  main 
inquiry  in  such  cases  bdng  whether  the  amounts  charged  are  just  and  leg^l 
daims  agunst  the  estate,  and  whether  the  executor  has  managed  its  affairs 
with  good  faith  and  ordinary  prudence.    jBtUUe  ofMUlenoviehj  161. 

4.  Objbotiohs  to  Afpraiskrs  kot  Valid  OsjicrnoMS  to  Ezicutobs*  Aoooums. 
That  the  appraisers  of  an  estate  were  not  disinterested  parties,  as  by  statute 
they  are  required  to  be,  is  no  reason  why  the  just  accounts  of  the  executor 
should  not  be  settled  and  allowed.    .fiUote  ofMUletwvieh,  161. 

6.       PlXRCHABB  BT  EXXCUTOR    APTXR  EffTATX  CKABIS  TO  HATX  ImTEBXBT.      There  IS 

nothing  in  the  probate  law  to  prohibit  an  executor  from  becoming  interested 
in  property  of  the  estate  of  his  testator  after  the  estate  has  ceased  to  haye  any 
interest  in  it    EUate  of  MUUnovichj  161. 

6.  Patxknt  of  Asskssmsnts  on  Mining  Stocks  bt  Exscutobb.  It  is  within  the 
jurisdiction  of  the  Probate  Court  to  order  payment  of  assessments  legally 
leyied  upon  mining  stocks  belonging  to  the  estate  of  a  deceased  person ;  and 
if  the  executor  act  in  obedience  to  such  order,  it  would  be  inequitable  to  chai|^ 
him  personally  with  payments  so  made,  or  refuse  to  allow  them  as  just  pay- 
ments made  for  the  estate.    Estate  of  MtUenoviek,  161. 

7.  Illegal  Claims  against  Estatis  pabtly  Paid.  The  fact  that  part  of  an  illegal 
claim  against  the  estate  of  a  deceased  person  has  been  paid  and  allowed  in  a 
preyious  account  of  the  executor,  is  no  reason  why  the  balance  should  be 
allowed  on  a  subsequent  account.    EttaJU  of  HiUerunfiehy  161. 

CoffTs  ON  CoNTinxD  ScTTLKiraNT  ow  Exxcittob's  Aooovnts— mc  Costs,  1. 

Executor's  Accounts  for  Repairs,  Funeral  Expenses,  Expenses  of  Last 
Sickness,  fta — see  Executors,  8,  6,  6. 

ExxouTOBS  interested  in  Purchases  from  Estates — see  Executors,  fta,  7. 

Expenses  of  Contest  between  Executobs — see  Executors,  10. 

Interest  on  Monet  Borrowed  bt  Executobs — see  Executors,  &o.,  11.  ' 


PROMISSORY  NOTES. 

1.  Promisbort  Notes  of  Virginia  Citt.  The  City  of  Virginia,  by  its  Mayor  and 
Board  of  Aldermen,  haying  taken  a  lease  of  certain  rooms  for  the  accommo- 
dation of  its  Common  Council,  at  a  rental  of  two  hundred  dollars  per  montli, 
and  haying  agreed  in  the  lease  if  the  rent  were  not  paid  as  it  fell  due,  to  exe- 
cute its  promissory  notes  therefor,  bearing  interest  at  fiye  per  cent  per  month ; 
and  its  notes  haying  been  accordingly  executed  in  regular  form ;  and  it  being 
admitted  that  it  had  the  power  to  take  a  lease:  Held,  that  it  had  the  power  to 
execute  the  notes  as  a  means  of  carrying  out  the  power  of  taking  a  lease. 
D<mgUm  y.  Mitifw^  Se,^  of  Vtrgwia  (%,  147. 
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S.  Promisbort  Nan  patabu  ih  Califorhia  or  Nrtada.  A  promisMxy  iiote^ 
made  in  California,  and  payable  '*  in  California  or  Nevada,"  can  at  payo'a  <^rtioa 
be  paid  in  either  State,  and  therefore  cannot  be  construed  into  a  contnet  to  be 
performed  in  Nevada,  ao  as  to  bring  it  within  the  purriew  of  the  rale  toacfamg 
the  place  of  paymoit     WiUox  y.  WilUanu^  206. 

8.  FRsstricPTioH  or  OwvRRaHip  m  Holder  of  PROMiaaoRT  Note.  In  a  rail  en  a 
promissory  note  by  the  payee,  his  possession  thereof,  though  it  may  bear  hia 
indorsement  to  another  person,  sufficiently  establishes  his  title  to  it  irithont 
further  proof— the  law  presuming  the  bolder  to  be  the  owner.  Todbnanv. 
Furefyt  238. 

4.  Pleading  and  Proof  of  Ownership  or  Promibsort  Notes.  In  a  suit  by  the 
payee  on  a  promissory  note,  which  appears  to  have  been  indorsed  by  him  to  a 
third  person,  the  plaintiff's  production  thereof  will  ruse  the  presamption  thai 
he  is  the  owner  without  further  proof;  but  if  it  should  become  necessazy  to 
prove  a  transfer  back  to  himself  he  can  do  so  without  specially  plea(fiiig  it* 
any  proof  tending  to  establish  his  ownership,  whether  shown  by  oral  evidence 
or  indorsement  on  the  instrument,  being  admissible  to  sustain  the  aUegatkm  of 
his  being  the  owner  and  holder  thereof.     Todman  v.  iWd^,  288. 


PUBLICATION. 

1.  Time  or  Publication — **  Once  a  Week  for  Three  Weeks.''  Where  a  statnle 
for  the  maintenance  of  public  schools  (Stats.  1864-5,  418,  Sec  85)  provided 
that  to  impose  an  additional  school  tax,  an  election  should  be  called  by  posting 
notices  for  twenty  days,  and  "  if  there  is  a  newspaper  in  the  county,  by  adw> 
tisement  therein  once  a  week  for  three  weeks  " :  SMy  that  it  was  not  neooi- 
sary  for  thl  call  to  be  published  twenty-one  days  before  the  day  of  electiflB, 
but  that  three  insertions  upon  three  successive  weeks  and  at  any  time  in  any 
of  such  weeks  before  the  election,  were  sufficient  StaU  v.  TeQcw  JaekM 
Ccmpanyy  415. 

ArriDAviT  for  Publication  or  SumtONB — see  ArriDAvn,  1. 
Order  roR  Publication  or  Summons— see  Summons,  1,  % 


RAILROADa 

1.  Railroads  Public  Improvements.  A  railroad  is  a  public  improvement  and  a 
proper  object  for  public  aid ;  and  the  mere  fact  that  private  individnals  are  to 
own  it  and  receive  the  tolls  in  no  wise  impairs  or  diminishes  the  advantages  to 
be  derived  from  it  to  the  public.     OiUon  v.  Maaon^  288. 

2.  Railroad  Uses  Public  Uses.  It  is  only  on  the  ground  that  railroads  are  pob- 
lie  improvements  that  private  pn^rty  can  be  c<mdemned  for  their  uses;  for 
in  no  case  can  private  property  be  taken,  even  where  just  compensation  is  paid, 
except  for  public  uses.     €Hb$(m  v.  Ma$(m^  288. 
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8.  GovMTT  BonNi  fob  Bailboai)  Aid.  As  money  may  be  ntoed  by  taiLfttion  for 
Aiding  nilroads,  bonds  may  be  iasned  for  the  aame  pnrpoee  to  l>e  paid  by 
means  of  taxation.     Gibmm  t.  Maatm^  288. 

4.  RjuuiOAD  CoNDixKATiOH  OF  Land— QuANTiTT.  The  Railroad  Act  of  1806 
(SUts.  1864-6,  427,  Sec.  20)  prescribeB  that  State  land  along  the  line  of  a 
road  may  be  taken  for  the  building  of  depots  and  other  necessary  buildings 
on  payment  of  the  value  thereof,  proyided.  no  such  piece  of  land  taken  sliall 
exceed  two  acres  in  extent:  Hdd,  that  this  limitation  of  two  acres  does  not 
apply  to  lands  of  individuals,  and  that  in  regard  to  such  lands  a  larger  quan- 
tity, if  necessary,  may  be  condemned.  Virgima  dk  TVuekee  RaUroad  Companjf 
T.  mi&U,  868. 

6.  SnTiNG  Aside  of  Report  of  Raileoad  Ck>MMi88iONSRS.  The  Railroad  Act  of 
1866  (SUts.  1864-6,  427,  Sec.  81)  provides  that,  when  land  is  taken  and  the 
Commissioners  make  their  report,  if  any  party  be  dissatisfied  he  may  "  move 
to  set  aside  the  roport,  and  to  have  a  new  trial  as  to  any  tract  of  land,  upon 
good  cause  shown  therefor ;  and  the  said  Ck>ort  or  Judge  shall  set  aside  the 
report  as  to  such  tract  of  land  '* :  Heid^  that  the  meaning  was,  not  that  the 
report  should  be  set  aside  as  a  matter  of  course,  because  of  dissatisfaction,  but 
only  on  good  cause  shown.  Ftryima  dk  Trucks  RaUroad  Compaiuy  v.  EUicUy 
868. 

0.  Railboad  Depots  aed  Buildihos — ^How  much  Land  Neoessakt.  The  ques- 
tion as  to  the  quantity  of  land  which,  under  the  Railroad  Act,  a  company  may 
take  on  the  ground  of  its  being  necessary  for  its  depots  and  other  buildings, 
must  be  determined  by  the  evidence  produced,  and  depends  upon  many  facts 
and  droumstances  for  which  there  is  no  exact  standard.  Virginia  dk  TVwdtM 
Railroad  Qmipaf^  v.  MlioU,  868. 

.7.  Valuation  bt  Gommissioneb  of  Land  taken  fob  Railboadb.  The  valuation 
of  lands  taken  for  railroad  purposes  by  commissioners  appointed  under  the 
Rulroad  Act  will  not  be  disturbed,  if  there  be  any  substantial  testimony  to 
support  it.     Virpima  dt  Truekm  Railroad  Company  v.  SUwU^  868. 

8.  Nbcesbities  of  Railboadb  not  to  be  oonsidebxd  in  valuinq  Land  taken.  In 
awardmg  the  compensation  to  be  pidd  for  land  taken  by  a  raUroad  company, 
its  fiill  actual  value  should  be  ^ven :  and  in  ascertaining  such  value  everything 
generally,  which  actually  enhances  its  present  worth,  should  be  taken  into  con- 
sideration, but  not  the  fact  that  it  is  necessary  or  indispensable  for  the  railroad 
to  have  it     Vtrgwia  dt  Truekee  RaUroad  Ckmtpainy  v.  SOwU,  868. 

Objeotionb  to  Bbocbedings  of  Railboad  Commissionsbb — see  Appeals,  20. 
PowEB  TO  Appoint  Railboad  GoMMiflsiONEBS— see  Constitution,  16. 
Lboislativb  Poweb  as  to  Aidino  Railboadb— «ee  Legislatube,  12. 
Obmbbt  Countt  Railboad  Bond  Act  Conbtitutional    eeeOaMBBT  County,  1. 
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Dkhamd  fob  Swohn  SrATEionm  ov  Railsoad  Companies — Bee  Swokk  Stats- 

UNTS,  1. 

Sworn  Statements  or  Railroad  Ck>MPANiES — see  Taxes,  6,  7. 

RATIFICATION. 

RATinCATION  OF  AOENTS*  UNAUTHORIZED  ACTS — Bee  AOENCT,  1,  2,  8,  4. 

Ratipioation   OF   Lease   bt  President  of  Mining  Compaht — see  Oobpo- 

RATIONS,  8,  4. 

RECORD. 

1.  Loss  of  Reooros — ^Nbolsci  of  Clerks  to  enter  Orders.  Where,  on  a  oon- 
tested  settlement  of  the  accountB  of  an  executor,  he  claimed  that  he  had  paid 
certain  aflseBsments  on  mining  stocks  under  an  order  of  the  Probate  Conit 
directing  him  to  do  so,  and  the  order  did  not  appear  to  have  been  entered  on 
the  minute  book  of  the  Court,  and  could  not  be  found  among  the  pi^^ers  on 
file,  but  the  attorney  for  the  executor  testified  that  it  had  been  duly  made,  and 
that  he  had  seen  it  among  the  papers  of  the  Court  after  the  contest  had  arisen, 
and  that  no  assessments  were  paid  until  after  the  making  of  the  order:  MbH 
that  the  neglect  of  the  clerk  to  enter  the  order,  or  its  loss,  could  in  no  waj 
affect  the  rights  of  the  executor,  nor  render  the  order  less  eflbctiTe  as  a 
protection  to  him.    MtaU  pf  MUUnavich^  IdL 

Record  on  Appeal  from  New  Trl^l  Order — see  Appeals,  11. 

Errors  of  Transcription  in  Record  on  Appeals — see  Appeals,  16. 

Record   of   Board,  of   Board   of   Equalization-— see  Board  of  Equal- 
ization, 1. 

Secondary  Proof  of  Lost  Judicial  Records — see  Etidence,  6. 

Transfer  of  Records  from  Lander  to  Wbitb  Pm  Coumtt    see  Man- 
damus, 1. 

RECORDER. 

1.  Filing  Papers  IN  Recorder's  Office — Indorsement  of  Filing.  Where  a  stat- 
ute (Utah  Stats.  1866, 176)  required  a  copy  of  a  survey  to  be  filed  in  the  Coimty 
Recorder's  office,  and  a  copy  was  produced  therefrom  with  an  indorsement  by 
the  Recorder  that* it  was  filed  at  the  proper  time,  the  fact  that  there  was  a 
further  indorsement  by  him  that  it  was  recorded,  which  was  not  required: 
ffeldf  not  to  vitiate  the  filing  as  required  by  law  nor  admit  a  presumption  that 
it  was  merely  filed  for  record.  i2o6ifiMfi  v.  Imperial  Silver  Mining  Camptmjf, 
44. 

2.  CoNnRucnoN  of  Statutes—'*  Recorders.*'  The  Act  of  1861,  (Suta.  1861, 4tt) 
aathorislng  "Recorders"  withm  thdr  respective  connties  to  take  aeknowledg- 
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meats,  referred  to  Comity  Recorders,  and  not  to  Judicial  Recorders— officers 
not  then  known  to  the  laws.    Fwd  t.  Hoover,  141. 

ACDrOWLEDGlOllTS  BT  COUMTT  RXOORDKBS— SOO  AOKNOWLlDOMXHtS,  1,  2. 


BEOORDER  OF  GITT. 

1.  Powras  OF  CoMMiTTiNO  Magistrars  JUDICIAL.  The  power  sought  to  be  con- 
ferred upon  dtj  and  Town  Recorders,  by  section  thirty-eight  of  the  Act  con- 
oeming  Courts  of  Justice,  (Stats.  1864-6, 116)  to  "  exercise  the  duties  of  Com- 
mitting Magistrates,"  etc.,  is  completely  judicial  in  its  character.  MtagKer  t. 
Omntyo/^fordy,  244. 

2.  CiTT  RiooRDEBS  OAHMOT  BS  MADK  ComfiiTiNO  Magistratis.  Scction  thirty- 
dght  of  the  Act  concerning  Courts  of  Justice,  (Stats.  1864-6, 1 16)  in  so  far  as  it 
authorizes  City  uid  Town  Recorders  '*  to  possess  the  powers  and  exercise  the 
duties  of  Committing  Magistrates,**  etc.,  is  unconstitutional  and  void.  Meaghtr 
T.  Qnmtjf  of  Storey^  244. 

REGISTRY  LAW. 

1.  Mandahvb — ^Rkyisw  of  Action  of  Registry  Agknts.  Under  sections  six  and 
eight  of  the  Registry  Law,  (Stats.  1869, 140)  the  functions  of  Ihe  writ  of  man- 
damus are  enlarged  so  as  to  allow  a  hearing  of  evidence,  and  an  enforcement 
by  such  writ  of  the  proper  registration  of  an  elector,  or  the  erasure  of  a  name 
improperly  registered :  being  in  effect'  a  review  of  judicial  or  discretionary 
action  of  the  Registry  Agent.    MeOmre  y.  Waterman^  828. 

8.  Right  to  Totb— Rigistrt-Law  Oath  Unconstitutional.  The  registry  law 
(Stats.  1864-6,  882)  prorided  that  no  person  should  be  entitled  to  have  his 
name  registered — and  consequently  to  vote — until  he  had  taken  an  oath, that 
he  had  not,  after  arriving  at  eighteen  years  of  age,  been  voluntarily  engaged  in 
rebellion  against  the  govenmient ;  while  the  Constitution  (Art  11,  Sec.  1)  pro- 
vides that  no  such  person  should  be  allowed  to  vote  unless  an  amnesty  be 
granted :  HM,  on  an  application  for  registry  by  one  who  could  not  take  the 
prescribed  oath,  but  was  entitled  under  the  Constitution  to  the  right  of  suf- 
frage, that  the  oath  required  by  ihe  registry  law  was  unconstitutional,  and  that 
as  the  registry  agents  could  not  alter  or  modify  it  so  as  to  leave  out  the  objec- 
tionable part,  the  entire  oath  must  tall    Damet  v.  McKetby,  869. 

8.  RiGiffTRT  OF  PRRSONS  ENTITLED  TO  VoTE — Mandamtjs.  The  Registry  Agent 
appointed  under  the  registry  law  (Stats.  1864-6,  882)  may  be  compelled  by 
mandamus  to  register  the  names  of  all  persons  applying  and  entitled  under  the 
ConatitutiQn  to  vote.-    Lama  v.  McKeeby,  869. 

Elko  Couvtt  Registratioii — Wbmk  RuumT  Agent  fuhotub  offioio — see 
Mandamus,  8. 
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REPAIB8. 

Chakobi  fob  Rkpaibs  uase  bt  Ezbcutobs — see  Ezbcutobb,  ka,,  t. 
RxPAiBS  OF  Roads  and  BBn>OBS — see  Boadb  abd  Bbidobs,  1. 

REPEAL. 
RiPBAL  OF  Statutb  oiyiho  Ybbtbd  Rioan — see  CoBSXBVcnoB,  8. 

REPLEVIN. 

1.  Right  of  Prbsbbt  Possbssion  to  Maintain  Rbplbtin.  In  ui  action  for  the 
recovery  of  specific  personal  property,  it  is  necessary  for  the  plaintiff  to  shinr 
that  he  is  entitled  to  the  immediate  possession.    HUger  v.  Edward^  86. 

REPORTS. 
Seitinq  Asidb  Rbfobtb  of  Railboad  Gommibbiobbbs— see  R4n.B0iiw,  6. 

RIGHT  OP  WAY. 

Appboprxation  of  Right  of  Wat  not  an  Afpbopbiation  of  Tbaoi  of 
Land— see  Noticb,  1. 

ROADS  AND  BRIDGEa 

1.       CoNSTBUCTION  and  RePAIB  of  RoADB  and  BbiDOBS — ^POWBBB  OF  GOVVTT  Ooii- 

MI8810NBRS  AND  AuDiTOB.  Under  the  Act  of  1866,  relating  to  the  appoitioB- 
ment  of  county  revenues,  (Stats.  1864-6,  876)  it  is  within  the  power  of  Gonnly 
Commissioners  to  authorize  the  payment  of  indebtedness  incurred  ia  the  oob- 
stniction  or  repair  of  public  roads  and  bridges,  out  of  the  ^  General  PnBd," 
and  that  of  the  County  Auditor  to  draw  warrants  thereon  for  such  indebtediMM 
Webdar  ▼.  FUh,  190. 

ROBBERT. 

InDICTMBNT    fob  RoBBEBY — OWNBBBHIP    OF  PbOFXBTT — 806  GbIMINAI.  LaW,  L 

Dbclabationb  of  Pabtt  Robbbd  ab  pabt  of  Rb8  Gb8tj8    eec  Ktuibhcb,  1,  Sl 

SALEa 

1.     RiOBT  OF  Pbopbbtt  ON  EzBODTOBT  Salb  OF  Gbaitblb.    Cardtiial  agreed  te 
Bell,  transfer,  and  convey  to  Archambeauld  a  learn  of  horfles  as  Boon  at  tm- 
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tun  spedfied  installments  of  price  should  be  paid,  and  in  the  meanwhile  to 
allow  Archambeauld  to  have  possession  of  and  work  the  team  until  default 
should  be  made  in  any  one  of  the  installments ;  said  possession,  however,  not 
to  lessen  or  impair  Cardinal's  title  to  the  property  so  long  as  any  installment 
should  remain  due :  HeU  that  until  the  installments  were  paid,  the  contract 
was  executory,  and  the  right  of  property  remained  in  Cardinal,  and  could  not 
be  held  as  against  him  under  an  execution  against  Archambeauld.  Cardmal 
▼.  Edwards.  86. 

2.  RiOBT  OF  Pbopertt  oh  Conditional  Sale.  A  conditional  sale  of  personal 
property  passes  no  title  to  the  vendee  which  can  be  taken  by  his  creditors 
unUl  the  performance  of  the  conditions,  unless  there  be  a  waiver  of  the  con- 
dition by  an  absolute  and  unconditional  delivery  of  the  property.  Cardinal  v. 
Edwards,  86. 

SERYICB. 

1  Statutort  Pbovtsions  tor  other  than  Personal  Service.  Statutory  pro- 
visions for  acquiring  jurisdiction  over  a  defendant  by  any  other  than  personal 
service  must  be  strictly  pursued.    lAtUe  v.  Currie^  90. 

« 

2  Srrttor  of  SuiofONS  IN  Covntt  where  before  served  out  of  Countt.  Where 
there  were  two  defendants  in  an  action,  and  both  were  served  with  the  sum- 
mons in  a  district  different  from  the  one  in  which  the  suit  was  commenced, 
and  before  the  forty  days  allowed  to  answer  expired,  one  of  the  defendants 
entered  the  county  and  was  served  there ;  and  after  ten  days  from  such  service, 
but  before  the  expiration  of  the  forty  days,  default  was  entered  agamst  the 
person  bo  served  in  the  county,  and  judgment  by  default  rendered  against 
defendants,  to  be  executed  against  their  joint  property  and  the  separate  prop- 
erty of  the  defendant  served  in  the  county:  ffeld,  that  the  second  service  was 
a  nullity,  the  default  irregular,  and  the  judgment  error.  Mayenbaum  v. 
Murphy,  888. 

8.  Second  Service  of  Same  Summons.  Where  a  summons  has  been  served  upon  a 
defendant  out  of  the  district  and  afterwards  served  upon  him  in  the  district, 
with  the  intention  of  shortening  the  time  allowed  him  to  answer :  Hdd,  that 
the  second  service  was  an  absolute  nullity.    Mayenbaum  v.  Murphy,  888. 


SETTLERS. 

1.  Presumption  in  favor  of  Settler  Interrupted  in  his  Settlement.  In  a  suit 
for  the  possession  of  public  land  claimed  by  the  plaintiff  under  the  Utah  laws, 
(Utah  Stats.  1862,  176,  and  1856,  271)  where  it  appeared  that  he  had  entered 
in  good  faith,  and  had  the  land  surveyed  and  was  proceeding  to  fence  it  when 
the  defendant  forcibly  drove  him  off :  Held,  that  it  would  be  presumed,  even 
although  the  fence  then  being  built  was  not  of  sufficient  character,  that  an 
inclosure  in  all  respects  sufficient  would  have  been  completed.  Robinson  v. 
hnperiad  Silver  Mmng  Oon^ainyy  44. 
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EmoT  OF  Repeal  or  Qtatctks  on  Ybsted  Rights  or  Skrlbb — see  Con- 

81BUCTX0N,  8. 

Possession  or  Sktti.er  roBCiBLT  drxten  rsoM  Pitblic  Land    see  Lamm,  4. 
'Actual  Possession  or  Land,  What — see  Possession,  1. 

STATE. 

1.  Reseryed  Sotsreion  Powers  or  the  States.  The  powers  reseired  by  the  peo> 
pie  from  the  Federal  Govemment  have  never  been,  nor  are  they  in  any  instance 
exercised  by  the  people  at  large,  but  by  the  goveminents  of  the  States,  which 
are  clothed  with  all  the  sovereign  authority  so  reserved.     Oibton  v.  Jtfoaon,  28S. 

2.  Co-ordinate  Branches  or  State  Qovsrnmsnt.    Each  department  of  the  StAte 
govemment — ^legislative,  executive,  'and  judicial — Is  supreme  within  its 
ive  sphere.     Oibaon  v.  Jtfoaon,  288. 

State  Jurisdiction  on  Habeas  Corpus  as  to  United  States  Prisoi 
see  Habeas  Corpus,  8. 

LsaiSLATivE  Power  or  State  Legislature — see  Legislature,  10. 

Absence  prom  State — Statute  or  Limitation — see  Likitationb,  10, 11. 

State  Telegraph  Franchise  as  ArrrcTED  bt  Congrhs — see  TsLEGmAPB,  2. 

Federal  and  State  Powers — see  United  States,  2. 

STATEMENTS. 

1.  Here  Narrative  or  Trial  not  a  Statement.  A  paper  contuning  a  mere  recHal 
of  the  progress  of  a  trial  and  detail  of  matters  occurring  thereat,  with  excep- 
tions to  the  rulings  of  the  Court  taken  therein,  but  not  presenting  such  excep- 
tions ui  the  form  of  a  bill,  nor  in  any  manner  except  as  simply  noted  in  the 
course  of  the  narrative,  is  in  no  sense  a  statement,  and  must  be  disregarded. 
Corbeit  v.  Job,  201. 

2.  CEBTiricATE  or  Judge  to  Statement.  If  it  be  stated  in  a  statement  that  it 
contains  all  the  material  evidence,  the  certificate  of  the  Judge  to  the  correel- 
ness  of  the  statement  is  sufficient  to  establish  that  fact;  but  a  certificate  that 
a  statement  is  correct  does  not  show  that  it  contains  all  the  evidence  when  that 
fact  is  not  stated  in  it    Bhenoood  v.  iSiaM,  849. 

Amendments  to  StateiTents  on  New  Trial — see  Amendments,  1. 

Errors  not  pbopsrlt  prbsbntrd  will  not  be  Regarded  on 
Appeals,  1. 

Assignment  or  Errors  in  Statrmbnt  on  Athlal    see  Amiu^  5. 
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Matter  Fbopib  in  Statemsmt  on  Afpxal — see  AprsALS,  6. 

No  Appeal  on  Findings  except  bt  Statement — see  Appeals,  9. 

Statement  on  Appeal  from  Pboceedinob  Subsequent  to  Argument  on  Mo- 
tion FOR  New  Trial — see  Appeals,  12, 18. 

Objections  on  Appeal  to  Statement  on  New  Trial — see  Appeals,  14. 

Statement  not  containing  all  the  Etioence — see  Appeals,  17. 

Statement  on  New  Trial — Specification  of  Error  in  Charge — see  New 
Trial,  1. 

Statement  on  New  Trial — Specification  of  Insufficienct  of  Evidence — 
see  New  Trial,  2,  4. 

Specification  of  Errors  in  Law  in  Statement  for  New  Trial — see  New 
Trial,  8,  4,  6,  6. 

STATUTES. 

1.  "  Local"  and  "Special"  Statutes.  A  "local"  act  is  one  operating  over  a 
particular  locality  instead  of  over  the  whole  territory  of  the  State ;  a  "  special " 
act  is  one  operating  upon  one  or  a  portion  of  a  class  instead  of  upon  all  of  a 
class.     Clarke  v.  Irwin^  111. 

2.  Act  Organizing  New  County  Local  and  Special.  The  White  Pine  County 
Act  (Stats.  1869,  108)  as  it  refers  to  only  one  new  county  and  its  organization, 
instead  of  to  all  new  counties,  and  to  those  only  of  a  class  or  whole,  occupying 
or  proposing  to  occupy  such  county,  is  a  local  and,  special  act  Clarke  t. 
irwtfi,  111. 

S.  Presumptions  in  Fafor  of  Statutes.  Every  statute  is  to  be  upheld,  unless 
plainly  and  without  reasonable  doubt  in  conflict  with  the  Constitution.  LewxM 
y.  Dorotij  899. 

4.  Constitution alitt  of  Act  relating  to  Controller.  The  Act  of  1869,  relating 
to  the  duties  of  the  Controller,  (Stats.  1869,  158)  which  provides  for  the  audit- 
ing of  claimB  by  him  after  they  shall  have  been  passed  on  by  the  Board  of 
Examiners,  etc.,  neither  takes  anything  away  from  the  constitutional  powers  of 
the  Board  of  Examiners,  nor  adds  anything  to  those  of  the  Controller,  and  is 
not  unconsUtutional.    LewtM  v.  Ihran,  899. 

Statutes  relating  to  Acknowledgments  bt  County  Recorders  —  see  Ao- 
enowledgments,  1,  2. 

Statutes  relating  to  Equalization   of  Assessments  for  Taxation — see 
Board  of  Equalization,  2. 


Statutes  taking  away  Constitutional  Rights  in  Effect — see  Constitu- 
tion, 17. 

Presumption  of  CoNsnTunoNALiTT  of  Statutes — se«  Construotion,  1. 
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POLICT  AND  EZFEDIKNCr  09  STATITTtt — 666  CoKBTRUCnON,  S. 

Statute  or  Utah  concerning  Srtlkiiknts  on  Public  Land — ^866  Gosnmuc- 
TION,  7,  8,  9,  10. 

Rkpxal  or  Statute  Gitino  Vested  Rights — 666  Gonstructiok,  8. 

Statutes  in  Pari  Materia  should  be  construed  together — se6  Cohstbuc- 

TION,  14. 
Statutes  in  Pari  Materia,  where  GoNrLiCTiNG — 866  Construction,  19. 

Statutes   relating  to  DirrERSNT  OrriCERS  hating  Similar  Dotted    6C6 

Construction,  20. 

Statute  relating   to  Afportionicsnt  or  County  Revenues    see  Countt 
Funds,  2. 

The  Letter  or  Criminal  Statutes  as  opposed  to  the  Reason — aee  Crimi- 
nal Law,  7. 

Legislative  Fund  Act  Constitutional — 666  Legislature,  1. 

Statute  against  Issuance  or  False  Licenses— 666  Licenses,  1. 

Statute  as  to  Liens  por  keeping  or  boarding  Animals — see  Lnms,  1,  Sl 

Statute  or  Limitations — see  Limitations. 

Oppicial  Services  under   Unconstitutional   Statutes — 6ee  Oppicrs  and 
Oppicerb,  4. 

Ormsbt  County  Railroad  Bonds  Act — see  Obmsby  County,  I. 

Practice  Act — see  Practice  Act. 

Statute  as  to  Condemnation  op  Land  por  Railroads — see  Railroads,  4, 
6,6. 

Registry  Law — see  Registry  Law. 

Local  or  Special  Law  por  Taxation — see  Taxes,  4. 

Supplemental  Retbnub  Act  op  1867,  111 — see  Taxes,  8,  9, 10. 

Virginia  City  Charter— see  Virginia  City,  1,  2. 

Constitutionality  op  White  Pine  County  Act — see  White  Pine  County, 
1,2. 

SUMMONS 

1.  Order  por  Publication  op  Summons.  An  order  for  publication  of  snmmoiifl, 
which  fails  to  state  any  fact  upon  which  it  is  founded,  is  fatally  defective. 
IMe  V.  CurriB,  90. 

2.  Order  for  Publication  before  Issuance  op  Summons  Prbmaturr.  Where  an 
order,  made  by  a  Justice  of  the  Peace  upon  the  filing  of  an  affidavit  for  pub- 
lication of  summons,  directed  that  ^  summons  be  issued  in  this  case  as  above 
entitled  and  be  published,  etc.*' :    BM^  that  the  directloB  for  a  wamaoBB  to 
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issue  was  not  the  oiBoe  of  such  an  order,  and  that  if  the  summons  did  not 
already  exist  the  order  was  premature.    Little  t.  Currie,  90. 

8.  SmcMONS  Omck  Fully  Sertkd.  Where  service  of  a  summons  has  been  made, 
and  the  demands  of  the  writ  satisfied,  the  conclusive  presumption  of  the  law 
is,  under  sections  twenty-eight  and  thirty-three  of  the  Practice  Act,  that  its 
office,  having  been  accomplished,  no  person  can  effectively  thereafter  use  it  for 
its  original  purpose.    Monfenbaum  v.  Murphf^  S88. 

AjmDATIT  TOR   PUBLIOATIOM    OV  SuilMONB — See  AjTIDAYIT,    1. 

Sbbtiok  ov  SumioifB  in  County,  whbbx  bbporn  bbryxd  out  of  Ck)UNTY — 
see  SsRYioi,  2,  8. 

SURVEYS 

1.  Survey  for  Settlkmbnt  under  Utah  Statutr.  Under  the  Act  of  1862,  (Utah 
Stats.  1852,  176)  requiring  surveys  for  the  purposes  of  settlement  to  be  made 
by  the  County  Surveyor,  or  survey  made  by  persons  employed  by  him  and 
acting  under  his  direction  and  certified  by  him,  is  sufficient  BobwMon  v.  Im- 
perial Blver  Mminff  Company^  44. 

Filing  or  Cretivioatk  op  Suryky  under  Utah  Statute — see  Construc- 
tion, 0. 

SumoiENOY  OP  Cbrtipioatb   op  Survey  under  Utah  Statute— -see  Con- 

STRUOnON,  10. 

SWORN  STATEMENTa 

1.  Demand  por  Sworn  Statement — Burden  op  Proop.  Where  a  revenue  Act  pro- 
vided that  a  sworn  statement  of  the  property  of  a  railroad  should  be  furnished 
on  demand  of  the  assessor,  otherwise  it  should  be  deprived  of  the  benefits  of 
equalization ;  and,  no  proper  statement  being  made,  it  was  claimed  by  the 
railroad  company  that  it  did  not  appear  that  there  had  been  any  demand : 
Hddf  that  the  burden  of  proof  was  upon  the  railroad  company  desiring  equal- 
isation to  show  the  fact  of  neglect  to  make  the  demand.  State  v.  Coun^ 
Cfmmdmonere  of  Wathoe  County^  317. 

Repubal  to  oiye  Sworn  Statement — see  Board  op  Equalisation,  2. 
Sworn  Statements  op  Railroad  Companies — see  Taxes,  6. 
Failure  to  mass  Sworn  Statement — see  Taxes,  7,  8. 

TAXE& 

« 

1.  New  Counties^Taxeb  on  Proobedb  op  Mines.  Under  the  Act  creating  White 
Pine  County,  (Stats.  1869,  187)  which  took  effect  on  April  1st,  1869,  the 
Assessor  and  ex  cfido  Tax  Collector  proceeded  in  April  to  assess  the  proceeds 
of  mines  in  hlta  county,  and  collected  the  tax  levied  on  the  same  for  the  quarter 
ending  March  Slst,  1869,  and  preceding  the  organisatioii  of  the  new  county : 

88 
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ffeldj  tbat  the  tax  for  that  quarter  was  properly  assessed,  levied,  and  oollected 
in  and  as  of  White  Pine  County.     Caunfy  of  White  Pine  t.  A»h^  279. 

2.  FiRgT-QUARTER  Tazes  ON  pROCKBDS  OF  MiHXS.  Taxes  on  proceeds  of  mines  for 
the  first  quarter  of  the  year  cannot  be  assessed,  levied  or  collected,  before  the 
first  Monday  of  April  of  such  year ;  and  they  are  to  be  assessed,  levied,  and 
collected  by  the  officers  of  the  county  in  which  the  mines  are  then  situated, 
though  they  may  have  been  during  such  quarter  in  another  county.  Couithf 
of  White  Pine  v.  Ash,  279. 

8.  OoLLSCTiON  OF  Taxes  BY  SuMMABT  PROCESS.  The  powcr  of  taxatiou  carries  with 
it  the  right  and  power  of  collecting  taxes  by  summary  process.  Oibmm  t. 
Mown,  288. 

4.  Local  or  Special  Law  of  Taxation.  Section  twenty  of  article  four  of  the 
Constitution,  so  far  as  it  forbids  local  or  special  laws  **  for  the  assessment  and 
collection  of  taxes,"  was  intended  simply  *to  inhibit  local  or  special  laws  re- 
specting or  regulating  the  manner  or  mode  of  assessing  and  collecting  taxes, 
and  does  not  prevent  the  llegislature  from  authorizing  or  directing  County 
Commissioners  from  levying  a  special  tax  by  the  passage  of  a  local  law.  Gib- 
•on  T.  Afa8<my  288. 

6.  Taxation  for  Interest  of  Unissued  County  Bonds.  Under  the  Act  author- 
izing the  issuance  of  the  bonds  of  Ormsby  County  in  aid  of  the  Virginia  and 
Truckee  Railroad  Company,  (Stats.  1869, 43)  the  County  Commissioners  of  that 
County,  before  the  issue  of  the  bonds,  levied  a  tax  for  the  purpose  of  meeting 
interest :  Held,  that  the  levy  was  not  premature,  any  more  than  a  lery  would 
be  for  any  other  anticipated  liability.     CHheion  v.  J/oson,  288. 

6.  Sworn  Statement  of  Railroad  Covpanies.  Under  the  Revenue  Act  of  1869, 
(StatSk  1869,  184)  the  sworn  statement  as  to  the  property  of  railroads,  to  be 
given  to  assessor  for  assessment  purposes,  must  show  affirmatively  that  the 
person  making  it  is  one  of  the  persons  named  in  the  statute,  and  be  subscribed 
by  him.     State  v.  CouYity  Commimonen  of  Waehoe  County ^  817. 

7.  Failure  to  make  Sworn  Statement.  The  punishment  prescribed  for  failure  of 
a  railroad  company  to  make  a  sworn  statement,  as  required  by  the  ReveiMie 
Act  of  1869,  (Stats.  1869,  184,  Sec  8)  is  in  addition  to  the  penalty  of  exdos- 
ion  from  the  benefits  of  equalization.     State  ▼.   (kmtdy  Commmiimert  9f 

Wnhoe  C<mwly,  817. 

8.  Equalization  of  Taxes  by  County  Commissiohbbs.  Where  a  Supplementary 
Rerenue  Act  (Stats.  1867,  111)  provided,  that  in  cases  where  the  County 
Assessor  neglected  to  make  an  assessment,  the  County  Treasurer,  as  ex  ^^kie 
tax  receiver,  should  specially  assess  and  collect  the  taxes ;  and  that  if  any  per- 
son felt  aggriered  by  such  subsequent  assessment  he  might  apply  to  have  It 
equalized  by  the  County  CommissioDers,  and  that  they  should  determine  the 
matter :  Hddf  that  the  Board  of  County  Commissioners,  while  sitting  to  equal- 
ize such  assessment,  was  not  controlled  by  the  restrictions  imposed  upon  the 
Board  of  Equalization  sitting  under  the  General  Revenue  Aet ;  and  thai  it  cooM 
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not,  like  the  Board  of  Equalization,  refase  to  equalize  an  assessment  because 
a  sworn  statement  bad  been  refused  on  demand  of  the  Treasurer.  Virginia 
A  IVuekee  BaHroad  Co,  ▼.  Commianonen  of  Omuky  County,  841. 

9.  Sdpflbmehtart  Riyenue  Act  of  1867.  The  Supplementary  Revenue  Act  of 
1867,  (Stats.  1867,  111)  providing  for  assessments  bj  the  tax  receiver,  where 
the  Assessor  had  made  omissions,  etc.,  was  intended  to  authorize  summary  pro- 
ceedings ;  but  it  gives  to  all  persons  so  assessed,  without  conditions,  a  right  to 
have  their  assessments  equalized  by  the  County  Commissioners.  Virffinia  A 
Truekee  Railroad  Co,  ▼.  CommiatUmerB  of  Orm^  Couittt/^  841. 

10.  DvTT  OF  County  Commissioners  to  Equalize  all  "  Subsequent  Assessments." 
Under  the  Supplementary  Revenue  Act  of  1867,  providing  for  subsequent  as- 
sessments in  cases  where  the  regular  assessments  by  the  Assessor  are  omitted, 
the  right  is  expressly  given  to  all  persons  without  exception  so  assessed,  to 
have  their  assessments  equalized  upon  making  application  within  the  proper 
time  to  the  Board  of  County  Commissioners ;  and  if  the  Board  refuse  to  act,  it 
may  be  compelled  to  do  so  by  mandamus.  ^  Virffitiia  <t  Truekee  BaUvoad  Co, 
T.  Commiuiorurs  o    Omuby  County ,  341. 

Appropriations  in  Anticipation  of  Receipt  of  Public  Revenue — see  Ap- 
propriations, 1. 

Equalization — Reduction  of  Assessments — see  Board  of  Equaliza.tion,  2. 

-  Leqislative  Power  of  Taxation  Unlimited — see  Legislature,  13. 

Demand   for  Sworn  Statement  —  Burden   of  Proof — see   Sworn  State- 
ments, 1. 

TELEGRAPH. 

1.  Telegraphic  Communication — **  Commerce.*'  Telegraphic  communication  be- 
tween the  States  is  a  part  of  their  commercial  intercourse,  and  its  regulation 
as  commerce  is  within  the  constitutional  jurisdiction  of  Congress.  Wettem 
(Tnian  Tel,  Co.  v.  Atlaniie  A  P,  8,  Tel.  Co.,  102. 

2.  State  Telegraph  Franchises.  The  congressional  grant  to  all  persons  under 
certain  conditions  of  the  privil^e  of  constructing  telegraph  lines,  (14  U.  S. 
Stats,  at  Large,  221)  overrules  any  exclusive  privilege  given  by  any  State  or 
Territory  to  one.     Western  Union  Tel.  Co.  r.  Atlaniie  di  P.  8.  Tel.  Co.,  102. 

3.  Proof  of  Acceptance  under  Congressional  Telegraph  Act.  Where  a  tele- 
graph company  ddms  privileges  under  the  Act  of  Congress  of  1866,  (14  U.  S. 
Stats,  at  Large,  221)  it  is  incumbent  on  it  to  show  an  acceptance  by  it  of 
the  terms  prescribed  in  the  Act,  and  the  most  proper  mode  of  doing  so  is  by 
a  certified  copy  of  the  acceptance  filed  under  the  seal  of  the  department. 
Western  Union  Tel.  Co,  v.  AUantie  d:  P.  8.  Tel.  Co.,  102. 

TENANTS. 

Entry  under  Void  Lease — Tenancy  at  Will — Notice  to  Quit — see  Land- 
lord and  Tenant,  1. 
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TENDER. 

AcnoK  BT  AoKMT  xQxisn  PatNoiPAL — Tesdzr  ov  Stock  sold  bt  Agbvt — 
Bee  AoiNcr,  5. 

THREATS. 

Failubx  to  Gomrecr  Proof  as  to  Threats  admitced  on  Conditiox — see 
Crikinal  Law,  S. 

TIMBER. 

1.  CoRDWOOD  AND  TiMBBR  GuT  ON  PuBLic  Land.  Cordwood  and  other  Umber  cot 
into  merchantable  form  before,  and  remaining  on  public  land  at,  the  date  of 
the  iflsuance  of  a  patent  is  personal  property,  and  does  not  pass  with  tiie  laad 
to  the  patentee.    Peck  t.  JSroum,  81. 

Contract  to  cut  Cordwood — Right  of  Pfopestt — see  Gontkacts,  1. 

Remotal  of  Wood  cut  on  Public  Land  before  Patent— see  Lands,  5. 

TIME. 

Fixing  future  Time  of  Patmbnt  fob  keeping  Animals  dbstrots   Lieb — 
see  Liens,  2. 

Time  of  Publication — '*Once  a  Week  for  three  Weeks" — see  Pubuca- 

TION,  1. 

Time  of  adtancing  Consideration  to  create  Resulting -Trust — see  Tbubis, 
2,4. 

TOWN-SITR 
Town-Site  Apfrofriations — ^see  Lands,  8. 

TRAKSORIPT. 

Record  on  Appeal  from  New  Trial  Order — see  Appeals,  II. 
Errors  of  Transcription  in  Record  on  Appeal — see  Appeals,  16. 

TRUSTS. 

1.  Resulting  Trust — Purchase  of  Land  by  One,  Consideration  bt  Anotbb. 
Where  an  estate  is  purchased  in  the  name  of  one  person  and  the  conaideratiM 
is  paid  at  the  time  bj  another,  there  is  a  resulting  trust  in  favor  of  the  latter; 
but  to  establish  such  trust  the  evidence  that  the  consideration  was  so  (umished 
must  be  dear.    FMerick  r.  Haa$,  889. 

2.  Time  of  advancing  Consideration  to  Create  Resulting  Trust.  To  esfeabliib 
a  resulting  trust  in  favor  of  a  person  advandng  the  oonsideraUon  for  a  pa^ 


INDEX.  601 


chase  of  land  in  the  name  of  another,  the  conaderation  must  be  shown  to  hare 
been  adyanced  at  the  time  the  title  was  acquired ;  as  the  trust  must  be  created 
at  the  rerj  tiiiie  the  title  passes,  and  no  subsequent  transaction  bdng  allowed 
to  Impress  the  character  of  a  trust  estate  upon  that  which  was  absolute  in  the 
purchaser  at  the  time  it  was  acquired.    Frtdariek  t.  Hom^  889. 

8.  RisuLTiNO  Trust — Advance  or  Gonsidxration  ik  Chattils.  Where  Wolfe 
and  Frederick  agreed  with  Stowe  to  purchase  land  of  him  for  five  hundred  dol- 
lars, each  to  have  an  undivided  half,  and  Wolfe  accepted  from  the  agent  of 
Frederick  at  the  time  a  watch  in  lieu  of  one  hundred  and  seventj-five  dollars 
of  the  purchase  money,  and  other  chattels  for  the  purpose  of  selling  them  and 
makuig  up  the  balance  of  two  hundred  and  fifty  dollars,  and  took  the  deed  of 
the  land  in  his  own  name,  canceled  a  debt  due  him  by  Stowe  ui  payment 
thereof,  and  sold  the  chattels  and  made  up  the  balance :  Hdd^  that  there  was 
a  resulting  trust  for  one-half  the  land  in  Wolfe  in  favor  of  Frederick.  Fred- 
erick V.  Haa^  889. 

4.  Evidence  TO  SHOW  RssuLTTNO  Trust.  To  establish  a  resulting  trust  in  favor  of 
one  fVimishing  the  consideration  for  land  purchased  in  the  name  of  another,  it 
is  enough  for  the  cettui  que  trust  to  show  an  agreement  on  the  part  of  the 
trustee  to  purchase,  and  that  the  consideration  was  furnished  to  him  before  he 
acquired  the  title.     Frtderiek  v.  Hom^  889. 


UNITED  &TATBa, 

1.  Power  or  Congress  as  to  Telxorafh  Lines.  The  Act  of  Congress  of  1866,  in 
aid  of  telegraph  lines,  etc,  (U  IT.  &  Stats,  at  Large,  221)  in  so  &r  asit 
prescribes  privileges,  conditions,  etc.,  is  an  Act  regulating  commerce  and  super- 
sedes State  legislaUon.  WaUm  Union  TeL  Co,  v.  AtlatUie  4r  ^' &  Td,  Co., 
103. 

2.  Federal  and  State  Powers.  The  Federal  Government  was  organized  by  the 
concession  to  it  of  such  certain  specified  powers  as  were  deemed  necessary  to 
secure  and  promote  the  general  welfare  of  all  the  States,  the  residuum  being 
retained  by  the  people ;  and  these  reserved  powers  are  supreme  and  absolute 
over  life,  liberty,  and  property,  except  as  restrained  or  limited  by  their  own 
concessions  through  the  Federal  ConsUtution.     OiUon  v.  Jfafown,  288. 

8.  PowxR  or  President  or  United  States  to  rROOLAiM  Amnestt.  The  Gonsti- 
tntional  power  of  the  President  of  the  United  States  to  pardon  includes  the 
right  to  proclaim  an  amnesty.    Daviet  v.  MeKetby^  869. 

State  Goitrts  take  Judicial  Notice  or  Laws  or  United  States— see  Evi- 
dence, 6. 

State  Jurisdiction  on  Habeas  Corpus  as  to  United  States  Pribonxrs — 
see  Habeas  Corpus,  8. 

State   Courts   not  to  interpere  with  Jurisdiotion  or  United  States 
Courts — see  Jurisdiction,  1. 
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PRIStnfPTIONB  IN  FATOR  OF  PsOCIEDINaS  OF  UNITED  StaTES  DISTRICT  GOUKTS 

— eee  Jurisdiction,  2. 

VACANCY. 

1.  Power  of  Gotbrnor  to  Appoint  to  Vacancy.  Before  the  Govenior  can  exer> 
cise  the  appointing  power  of  filling  a  ▼acancy  (Const,  Art.  V,  Sec  8)  two 
things  mast  concur ;  there  must  be  a  racancy,  and  no  proYision  made  by  the 
Constitution  or  any  existent  Uw  for  filling  the  same.     Clarke  y.  /rwM,  111. 

2.  "  Vacancy  "  in  New  Office.  Where  a  new  office  is  created  and  no  perwn 
appointed  to  fill  it,  there  is  a  Yacancy.     Clarke  y.  Irmn^  111. 


8.  Insanity  of  District  Judge.  Where  a  District  Judge  was  pronounced  ii 
and  sent  to  an  insane  asylum  under  the  proYisions  of  the  statute  for  the  care 
of  insane  persons,  (Stats.  1 869,  104)  and  upon  a  certificate  thereof,  the  Gover- 
nor appointed  another  person  to  fill  his  office  as  in  case  of  a  Yacancy :  BdH 
that  the  office  was  not  vacant,  and  that  the  appointment  of  another  Judge 
Yoid.     O'Neale  y.  MeClinton,  829. 

Lboiblatiyk   Power  to  declare  what  shall  operate  "Vacancy** 
Leoislaturb,  7. 

Appointments  to  Vacancies — see  Offices  and  Officers,  1. 

Office,  How  Vacated — see  Offices  and  Officers,  8. 

VENDOR'S  LIEN. 

No  Homestead  as  against  Vendor's  Lien   for   Pcrchasb  Moiit — see 
Homestead,  1. 

Mortgage  to  Secure  Purchase  Money  not  a  Vendor's  Lien — see  Mort- 
gage, 1. 

VENUE. 

1.  Change  of  Venue,  what.  To  change  the  venue  in  a  case  is  to  direct  the  trial 
to  be  had  in  a  different  county  from  that  where  the  venue  is  laid ;  but  if  a  new 
county  be  created  out  of  a  portion  of  an  old  one,  an  Act  directing  suits  relatiiig 
to  property  in  the  new  one  to  be  tried  in  the  new  county  is  not  an  Act  chang- 
ing the  venue  of  such  suits.    H oaten  v.  MeKinnejf,  194. 

Transfer  of  Records  from  Lander  to  White  Pine  County— see  Warn 
Pine  County,  2. 

VERDICT. 

1.  Protxncb  of  Judge  and  Jury — ^Reduction  of  Verdict  by  Judge.  In  an 
action  on  an  injunction  bond  the  Judge  instructed  the  jury  to  ooBiider 
certain  items  of  alleged  damage,  which  should  not  have  been  considered;  and 
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in  deciding  a  moUon  for  a  new  trial,  endeavored  to  correct  the  error  by  re- 
ducing the  verdict  and  confining  it  to  the  amounts  claimed  upon  the  counts  by 
him  considered  good :  HM,  that  this  was  assuming  the  province  of  the  jury, 
and  could  not  be  done.    Brown  v.  Jones,  874. 

2.  When  ▲  Yerdict  will  bk  Reysrsed  as  aoainst  Eyioencs.  To  justify  an  Ap- 
pellate Court  in  reversing  the  verdict  of  a  jury  on  the  ground  that  it  is  against 
evidence,  there  must  be  a  preponderance  of  evidence  against  it  so  great  as  to 
satisfy  the  Court  that  there  was  either  an  absolute  mistake  on  the  part  of  the 
jury,  or  that  they  acted  under  the  influence  of  prq'udice,  passion,  or  corruption. 
State  v.  Yellow  Jacket  Company,  416. 

Verdict  ClejlRlt  Right  should  not  be  set  aside  tor  Error — see  Appeals,  8. 
When  a  Verdict  will  be  Reversed  as  against  Eyidbngb — see  Appeals,  21. 
Findings  Eqviyalent  to  Verdict — see  Findings,  2. 

VIRGINIA  CITY. 

1.  Construction  op  Charter  op  Virginia  Ctit — Contingent  Fund.  The  Charter 
of  Virginia  Gty  (Stats.  1864,  66 ;  Sec.  28,  Sub.  18)  provides,  that  *'  the  Common 
Council  shall  not  authorize  the  issuance  of,  nor  shall  any  city  ofiScer  issue,  any 
scrip  or  other  evidence  of  debt  or  order  on  the  Contingent.  Fund,  unless  there 
be  actually  cash  in  the  treasury  to  meet  the  order  or  warrant  so  drawn  ^* :  HM, 
that  the  restriction  here  imposed  applied  solely  to  the  Contingent  Fund,  and  did 
not  prevent  the  city  from  issuing,  in  proper  eases,  its  promissory  notes  or  other 
evidences  of  indebtedness  drawn  on  the  General  Fund,  without  regard  to  cash 
in  the  treasury.    Dofuglan  v.  Mayor,  dbe.,  of  VvrgtMa  City,  147. 

2.  Interest  on  Indebtedness  op  Virginia  Citt.  The  fact  that  a  provision  of  the 
charter  of  Virginia  City  (Stats.  1864,  66,  Sec.  28,  Sub.  21)  limito  the  interest 
to  be  paid  on  certain  bonds  therein  authorised  to  be  issued  to  twelve  per  cent., 
does  not  by  implication  deny  the  right  to  pay  a  higher  rate  of  interest  upon 
any  other  character  of  indebtedness,  but,  on  the  contrary,  by  limiting  the  rate 
to  be  paid  on  one  peculiar  kind  of  paper  admits  the  presumption  that  upon  all 
other  kinds  no  limitation  was  intended.  Jkiuglau  v.  Mayor,  dbe.,  of  Virffima 
OUy,  147. 

WAIVER, 

1.  Waiver  op  Errors  to  be  Shown  by  Party  Claiming  Waiver.  It  is  incum- 
bent upon  a  party  who  wishes  to  avoid  the  consequence  of  error  in  legal  pro- 
ceedings upon  the  ground  of  waiver  by  the  opposite  party,  to  show  such  waiver 
— ^not  upon  the  party  insisting  on  the  error  to  establish  that  he  did  not  waive  it. 
McWUUams  v.  Henchman,  263. 

Admission  op  Counsel  in  Argument — see  Attoeniyb,  1. 

Waiver  op  Right  op  Lien— see  Liinb,  1,  2. 

Waiter  op  Condition  on  Conditional  Sale— see  Salib^  8. 
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WARRANTS. 

OouNTT  Wamumts  IssinED  HOT  AmBCTBo  BT  SuBSBQimirr  IvjuflcnoB— «ee 

Auditor,  1. 

issuanci  of  ck>17ktt  warrants  drawn  on  distxnct  fltndb— 466  gouitt 

FUKDB,  1. 

Intrrsst  on  Controller's  Warrants  undkr  Lioislatitb  Fund  Act    hoc 
Imtjerbst,  1. 

WATER  RIGHTS. 

A  Debd  of  a  Watkr  Right  does  not  oontst  a  Mill  Sitb — see  Drbds,  I. 

DlFFXREMCS  BRWBCN  APPROPRIATIONS  OF  LaND  AND  WaTKR — SeO  LaNDS,  % 

Water   Rights  —  No   Riparian   Proprietorship   on   Pubuc    Land — see 
Lands,  6. 

Appropriation  of  Right  for  Water  Ditoh  not  an  Appropriation  of  Tract 
OF  Land-HMO  Notior,  1. 

WHITE  PINE  COUNTY. 

1.  Constitittionalitt  of  White  Pine  County  Act.  The  Act  creating  the  Coimtj 
of  White  Pine  and  providing  for  its  organization  (Stats.  1869,  108)  is  not  in 
conflict  with  sections  twenty,  twenty-one,  or  thirty-two,  of  article  four  of  the 
ConstituUon.     darker,  IrwUiy  111. 

%  Transfer  of  Records  from  Lander  to  White  Pine  Countt.  Where  the 
County  of  White  Pine  was  created  out  of  a  portion  of  the  County  of  Lander,  and 
certain  records  and  suits  relating  to  property  in  the  new  county  were  directed 
by  legislaliye  act  to  be  transferred  from  the  county  seat  of  Lander  County  to  die 
county  seat  of  White  Pine  County,  and  to  be  tried  in  the  District  Court  of  the 
Eighth  instead  of  the  Sixth  Judicial  District:  Held,  that  such  Act  was  not  an 
Act  changing  venue  within  the  meaning  of  the  constitutional  prohibition  of  a 
legislative  change  of  venue.    Hooien  v.  McKinney,  194. 

• 
Taxes  on  Proceeds  of  Mines  in  White  Pine  County — see  Taxes,  1. 

WITNESS. 

1.  Executors  Competent  Witnesses  on  their  own  Behalf.  An  executor  is  not 
within  the  exception  of  the  Act  excluding  persons  as  witnesses  on  their  ovb 
bdialf,  where  the  opposite  party  is  the  representative  of  a  deceased  perBon, 
etc    (Stats.  1864-6,  77.)    Ssiaie  of  MUUmmeh,  Uh 


mmm 


